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"Whatetrb.  may  he  thought  of  the  FrincipU  of  UliUtyj  when 
onddcrc'd  as  the  foundation  of  morals,  co  one  ikow-a-diiye  will 
luidertate  to  deny  that  it  is  tht-  only  safe  mlo  of  legislation. 

To  establbh  and  iliustrute  this  proposition,  and  to  show  how 
it  ought  to  be,  and  might  be  carried  into  practi&e,  was  the  aim 
and  L-nd  of  Bcntharo'a  life  and  ^vritings, 

Bticon  derives  his  fajno  from  the  fact  that  he  woe  tho  first  who 
fully  appreciated  and  Ibnnally  laid  down  the  proposition,  now 
familiar  to  ererybody,  Ihnt  esperimt-iit  and  obserration  are  the 
only  solid  bases  of  the  physical  acieuccs.  In  tlie  moral  suiences, 
and  especially  in  logielatioa,  th^  principle  of  utility  is  the  only 
certain  guide;  and,  in  the  estimation  of  an  impartial  posterity, 
Benthom  will  i-ank  with  Bacon,  as  an  original  genius  of  the  first 
order. 

Already,  upon  the  eontiaent  of  Europe,  his  writings  have  nt- 
tained  the  highest  reputation.  In  Kn^luntl  and  America^  though 
&L-quently  spoki?n  of,  they  are  littk-  read ;  though  they  are  often 
criticised,  or  sneered  at^  by  persona  who  have  never  seen  them, 
and  who  are  totally  ignorant  of  their  contents.  This  circum- 
stance  is  ea^iily  exjilaiaed.  Bcntham  was  horn  and  hred  in  Enp- 
landj  and  speat  all  his  life  there ;  but  h^  works,  iu  any  compact 
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and  (collected  form,  exist  only  in  French.  He  published  many 
treatises  in  Engrlish  ;  but  for  tho  generalitr  of  readers  thoy  have 
Tcry  few  attTaetions.  He  was  not  skilful  in  tho  art  of  conipoei- 
tion ;  he  did  not  possess  the  gift  of  eloquence.  Though  endowed 
with  a  gTont  genius  for  inveetigationj  he  laelicdthe  talent  of  com' 
muoicating:  his  ideas.  Buring  a  long  life,  devoted  aoldy  and 
[ftsfiidiiously  to  tho  etudj  of  jiiriBpnidencc,  besides  his  occasional 
pnblioationa,  be  produced  an  immeiieo  masfi  of  nianuscripta,  con- 
taining^ n  fund  of  most  valudble  id^as,  but  unshapcd,  utwrrajiged, 
and  in  a  state  quite  unfit  for  publiefitlon.  Fortunately  for  the 
cause  of  science,  these  materials  were  not  left  to  jteriah ;  an  inter- 
juteteti  a  compiler,  a  spokesman  was  found,  every  way  worthy  of 
the  tatk  he  assumed. 

DumoDt,   a  citizen  of  Geneva,  whom  political  troubles  had 
driven  from  hia  o^vn'oouDtry^  after  a  residence  of  §omc  years  at 
St  Peteraburg,  wberc  he  gained  a  high  reputation  as  a  preacher 
of  the  Refonned  Church,  came  to  Loudon  under  the  patronage  of  fl 
the  Lansdowne  family,  and  there  made  Bentliam's  acquaintance. 
He  became  his  friend  and  disciple,  was  permitted  to  examine  and 
to  study  his  lUauuscript  treatises;  and,  baring  discovcrod  tho  H 
value  of  this  Hidden  treasure,  he  aoUcited  the  task  of  arran^g,       ' 
condensing,  filling  out,  compiling,  and  translating  into  the  French  _ 
language.  | 

But  Duinont's  relation  to  the  writings  of  Bentham  will  beat 
be  explained  in  his  own  words.  **  If^  in  labouring  upon  theao 
manuacripts,"  he  says,*  "  I  had  beta  able  to  coaiine  myself  to  a 
m<^te  translation,  I  should  be  more  tranquil  as  to  my  success; 
but  I  ant  not  in  a  position  so  fit  to  inspire  mo  with  coniidcnce. 
I  owe  it  to  the  public  not  to  conceal  my  share  in  this  corapila* 
tion  :  1  owe  it  to  the  author  to  declare,  that  he  only  yielded  to 
tho  eolieitaliona  of  fneudeihip,  and  that  he  often  unwillingly 

•  rreliminary  Discourse  to  tlio  firat  editton  of  the  Trea.tisc  on  Ze^* 
(cUi'on. 
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gare  tip  to  me  works  unfinished,  and  aoTOctimeB  materials  uni- 
formed. 

**  lu  giving  a  general  idtia  of  my  part  in  this  undertaking,  I 
begin  with  a  Uet'lai'alion  whitjh  ought  to  shield  me  from  undeterred 
"blame,  aa  well  as  from  thu  dislTL'sa  of  unmerited  praise.  I  dedure 
that  I  have  no  share,  Bo  liltiim  of  aeeofiution,  in  the  composition 
of  these  works.  They  belong  entirely  to  the  author,  and  to  him 
alone.  The  more  I  esteem  them,  the  more  desirous  ara  I  to 
disavow  an  honour  whiidi  would  hv  a  mjurpution,  as  eontmry  to 
the  faith  of  triendahip  as  it  ia  repugnant  to  ray  perennai  cbarac- 
tor,  Thia  declaration,  whivh  I  owe  lo  myself,  would,  T  know, 
b©  superfluous  if  all  rtadi*rs  wwa  philosupluTS.  Such  wIU  them- 
sclTea  difibover,  amid  all  the  diTemtj  of  these  wrttings,  the 
impresfi  of  one  mind, — a  unity  of  plan,  an  original  genius,  m. 
UOalytic  and  profound  in  the  general  dcBign  as  in  the  exeGUtioo 

the  parts. 

*'  ilylahourj  suhnlt^m  in  its  Mud,  has  been  limited  to  dot«ils. 
It  was  neccs&ary  to  mute  a  choice  among  various  obaervations 
upon  the  game  subject ;  to  supprf^ss  repetitiouB ;  to  throw  light 
upon  ohftcurities;  to  bring  together  ail  that  appertained  to  the 
Kune  Bubjeet;  and  to  fill  up  those  gaps  which,  in  the  hurry  of 
compoeitiou,  the  author  had  left.  I  hare  bad  more  to  retrench 
than  to  add;  moro  to  abridge  than  to  expand.  The  mass  of 
tnaTiuseripts  put  into  my  hands  was  coasiderahlo,  I  have  had 
much  to  do  in  attaining  corractness,  and  preserving  unifurmity  of 
otyle;  little  or  nothing  aa  reapeots  the  fundamental  ideaa.  A 
profusion  of  richea  left  me  only  the  cai-e  of  economy*  Aa 
manflgtr  of  this  great  fortune  I  have  epared  no  pains  to  realize 
it,  and  put  it  into  circulatinii. 

**  The  chaugeB  I  have  made  have  varied  with  the  manuscripts* 
Vhen  I  have  found  many  treatises  relative  to  the  Mme  subject, 
but  composed  at  different  times  aod  with  dilferent  views,  it  ha^ 
[■been  neceseary   to   reconcile    them,    and   to   incorporate    them 
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Iither,  BO  fts  to  form  a  perfect  whole.     The  author  pethups 
had  thi'own  aside  some  occasional  compoaition,  which  now  woiiM 
not  bo   interesting,    or  even    intelligible.     TJnwrilling    that    the  ^ 
whole  should  pcri^ih,  I  have  stripped  it,  like  au  nbanflon^d  house,  | 
of  everything  worth  pi-cacmng.     When  he  has  delivered  him- 
self up  to  abstractions  too  profound^  to  metaphysics,  I  do  not  my 
too  subtle,  but  too  dry,  I  have  endeavoured  to  ^ve  more  develop- 
ment to  his  ideaM,  to  illn^trato  them  by  applications,  by  factS}  by  H 
examples;  and  I  have  allowed  myself  to  scatter,  with  discretion, 
some  ornaments.     I  have  been  obliged  to  write  out  some  entire 
chaptera,  hut  always  after  hints  and  notes  of  the  author;  and  the 
difficulty  of  the  ta»k  would  have  sufficed  to  bring  mo  back  to  a 
modest  estimation  of  myself,  if  at  any  time  I  had  been  exposed 
to  the  temptation  of  thinking  otherwise. 

**  The  author's  Irttroducthn  to  the  Frincipicn  of  Jforah  and 
Zeffishfion,  regarded  by  a  Rmall  number  of  enlightened  judges  a? 
one  of  those  original  productions  which  form  an  epoch  and  a 
rorolution  in  science,  in  spite  of  its  philosophical   merit,  and  fl 
perhaps  on  account  of  that  merit,  produced  no  sensation,  and  ™ 
remained  almost  unknown  to  the  public, — ^though  in  Eagliind, 
more  than  elsewhere,  a  useful  book  may  come  iisto  notice,  though 
it  doe«  not  happen  to  be  easy  and  agreeable.     In  using  many 
chapters  of  that  work  to  form  the  General  Prhiciplv^  of  Lfgisla- 
iien,  I  hava  endeavoured  to  avoid  what  prevented  its  anccess, —  fl 
forms  too  Bcientlfie,  sub-divisinna  too  much  multiplied,  analysis 
too  flbBtroct,     I  iiave  translated  not  the  words,  but  the  ideas ;  I 
h&VG  Bometimefl  made  an  abridgment,  and  at  others  a  commentary,  | 
,1  have  been  guldtid  by  the  advice  and  the  hints  of  the  author, 
contained  in  a  prt-face,  -written  many  yeai-s  aftt-r  tho  work  itself; 
and  I  have  found  among  his  papers  all  the  additions  of  any  con- 
Kqnence.  fl 

*'  Upon    considering    how   much   this    enterprise,    which   I  ™ 
thought  to  con&ne  to  two  or  thi^e  volumes,  has  esLended  by 
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ds^;re<eB,  and  what  a  vast  career  I  hare  run  through,*  I  regret 
|i       that  t3ie  lahour  had  not  fallen  into  abkr  hands ;  yet  I  am  encou- 
I       Tagcd  to  applaud  my  perseverance,  convinced  as  I  am  that  other- 
wise these  maauacripts  would  for  a  long  time  haTe  remained 
buried  in  their  own  bulk,  and  that  the  author,  always  ruehing 
forward,  would  never  have  iound  the  leianrc  nor  the  courage  to 
give  himself  up  to  the  ungrateful  lahour  of  a  general  revifiion. 
*'  This  ardour  to  produce,  and  this  indifference  to  publication ; 

»thia  p^i'severance  in  the  severest  luhours  ;  and  this  diapositloD  to 
abandon  his  work  at  the  moment  of  completion,  preiBents  a  ein- 
gularity  which  needs  to  be  explained. 
**  As  soon  aa  Bentham  had  discov^^d  the  ^reat  divisioDfi,  the 
gi«at  claBsificationa  of  laws,  he  embraced  legislation  as  a  whole, 
and  formed  the  vast  project  of  treating  it  in  all  its  parts.     He 
eonsidfred  it  not  as  composed  of  detached  works,  but  as  forming 
a  single  work.     He  had  before  his  eyeB  the  general  chart  of  the 
'       ecience,  and  after  that  model  be  framed  particular  charts  of  bII 
it*  departments.     Hence  it  follows  that  the  moat  striking  pecu- 
liarity of  his  writings  is  their  perfect  correspondence,     I  have 
^■ibimd  the  earlier  ones  full  of  references  to  works  which  were 
^^  merely  projected,  but  of  which  the  divisions,  the  forms,  the  prin- 
cipal ideas,  existed  already  in  separate  tabka.     It  is  thus  that, 
having  subjected  all  his  materials  to  a  general  plan,  each  branch 
of  legislation  occnpies  ita  appropriato  place,  aad  nono  is  to  he 

I  found  under  two  divisionB.  This  order  necessarily  supposes  an 
author  who  has  for  a  long  time  considered  his  subject  in  all  ita 
telations ;  who  maatt^rs  the  whole  of  it ;  and  who  ia  not  in- 
fluenced by  a  puerile  impatience  for  renown, 
I  "  I  have  seen  him  suspend  a  work  almost  Enished,  and  com- 
pose a  now  one,  only  to  assure  himself  of  the  truth  of  a  single 
proposition  which  seemed  to  be  doubtful.     A  problem  in  finimce 
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*  Tidn  refers  to  other  works  of  BeQtbam,  anoonnced  by  Diuaoot  as 
s«»dly  for  publication* 
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hflA  carried  !um  thtsnigli  the  wiiolo  of  political  economy.  Some 
qiicBtions  of  proccdLuu  obltgud  hira  i^  interrupt  his  pri&eipul 
work  till  ho  hud  treated  of  judicial  organisation.  This  prepara- 
tory labour,  this  labour  in  the  minca^  is  immenae.  No  one  can 
form  an  idea  of  it  except  hy  seeing  the  maauscripta,  tho  cata- 
loguesj  the  synoptical  tables  in  which  it  ia  contained. 

"  But  I  am  not  writing  a  panegyric  It  must  be  ooiiibsscd  that 
the  care  of  arrangerapnt  and  corrfction  has  few  attractions  for  the 
genius  of  Bonthum,  While  pusht'd  on  by  a  creative  force  he 
feels  only  the  pleasure  of  composition  j  when  it  becomoa  noc-es&aiy 
to  Bhapo,  to  put  in  order,  to  finisli,  ho  experiencefl  nothing  but 
fatigue.  If  a  work  is  interrupted  tho  evil  becomes  irreparable ; 
the  charm  vaniBhes;  diagttgt  succeeda;  and  paeaion^  once  quenched, 
can  only  be  rekindJod  by  a  new  object. 

**  This  eamo  turn  of  mind  has  prevented  him  from  taking  any 
part  in  the  compiJations  which  I  now  preaent  to  tho  public.  It 
was  rturely  that  I  was  nble  to  obtain  any  explanations,  or  even 
thatiiid  of  which  I  waa  absolutely  in  netd.  It  cost  him  too  much 
to  Eniapend  the  actual  course  of  his  ideas,  and  to  return  again 
Upon  old  tnicks, 

**  But  it  is,  perhaps,  to  this  kind  of  difficvdty  that  I  owe  my 
perseverance.  If  it  had  been  my  buaiuess  only  to  translate,  I 
should  soon  have  grown  wearied  of  a  task  so  uniform  yet  bo  diffi- 
cult ;  while  the  labour  of  a  iroe  compilation  flatters  by  a  kind  of 
Ulusion,  which  lasts  as  long  as  it  ia  useful,  and  vanishes  when 
the  work  is  done." 

Among  Dumont's  first  publications  ftom  the  manuscripts  of 
Bentharo,  was  the  treatise  of  which  thea**  volumes  contain  a  trons- 
lA^on.  Ho  afterwards  brought  out  seyural  other  works,  com^ 
piled  in  the  same  way,  and  from  the  same  souroea  ■  juid  it  ia  only 
in  tht^so  eorapilulions  that  we  find  anything  like  a  clear  and 
complete  development  of  the  ideas  of  Benthani,  or  a  full  exposi- 
tioiL  of  his  systom  of  legislation. 
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Public  attention  in  Amenca  is  every  day  more  and  more  at- 
tracted to  the  aubjeut  of  Legal  Efifurm ;  and  the  transLitor  flattera 
bin^clf  that  lie  will  have  performed  u  useful  and  acceptable  ser- 
vice, in  restoring  to  ita  native  En^liah  tongue  the  following 
treatise. 

It  includoa  a  vast  field,  never  befoTO  aurreyed  upon  any  regu- 
lar plan,  and  U'ast  of  all  tmoordicg  to  such  principles  qa  Btsntham 
has  laid  down.  In  the  application  of  those  principles  be  has, 
dbubtleas,  made  some  nmtakcs ;  for  mistaken  are  of  necessity  inci- 
dent to  a  fitat  attttupt»  Bat  he  b*is  himself  famished  us  with 
the  means  of  detecting;  those  mistakes  and  of  correcting  them. 
He  asks  ua  to  receive  nothitig  on  Ma  mere  authority.  He  sub- 
jects everything  to  the  test  of  General  UtUiiy, 


CONTENTS. 


TUSTBLATOVS  PtLElACfe     .  .  » Ul 

PKINCIPLES  OF  LEGISLATION 

jHAFiTfi  I.  The  Principle  of  Utilitj vj/ 

—  II.  The  Aftcetio  Principle       ..■*«••  ^ 

—  in«  The  Arbitrary  Principle ;    or,  the  Priuflipl©  of  Sym- 
pathy imd  Antfpothy       ...,,.         6 

■^     IV.  Operation  of  these  Principlee  npan  LogiBlatian    .         .       VA 

—  V.  Further  Eiplanatioas.    Objections  Answered      .        .       15 
^     VI.  The  different  kinds  of  PL^iaurea  and  Faind       .         .     »       20 

—  YII.  Fains  luid  Flfi&BOree  conaidarad  u  SaziotionB       .        •      27 

—  Till.  The  Mesfiure  of  Flraaures  &nd  Faiiu       .        «        ,    .      31 
— ^    IX.  CircuTustanoea  which  Affe>ct  SetiBibility        .         .         *       33 

—  X.  AiialyBJa  of  PoliticsJ  Good  and  Evih      Their  DiRiision 
through  Society         ...«.> 

—  XI.  Reasons  for  Erecting  Cortoin  Acts  into  CWences . 

—  XIL  Tho  Litnita  ivlu'oh  Sep&rate  Morala  from  LeBislftlion    .     C6QJ 

—  Xin.  False  Methode  of  Eeneoning-  on  the  Subject  of  Legia- 
kLtinn  »**,••**■       65 

PRINCIPLES  or  THE  CIYIL  CODE. 

rlutrodQction .,,68 


ovJi 


^att  Jirst 


OnjtcTS  or  TUB  Civiii  Law. 

Cbaftek  L  Htghts  and  Obligatiunfl 93 

^       II.  Ebda  of  Civil  Law 96 


3D1  COKTEHTS. 

CHArrtit  m.  KctatioBs  between  the&o  Endfl  .        *        .         . 

—  IT.  Laws  relatively  to  SuVwietenoa     .         ,        .         , 

—  T.  Law»  relotively  t>i  AbimdAnce  .         .         . 

—  Tl*  r»tliologicaJ  Propngitiitiua    opon  ■wldcli  the  'Good 

EqoflJity  ia  Fpuudetl  ,         ,        ,         «         . 

—  Vn.  OrSeenri(.j' 

—  VIII.  OrPrtiperty 

—  IX.  Answer  to  aii  Objection   .         .         .        ,         . 

—  X.  An&lyals  of  tbo  Kvils  whiL-hrefiuJtfrom  Attacks  Dpon 

Property 

—  '  XI.  Opposition  Iwlwccn  Security  and  Eqnnlity 

—  XII.  Means  of  Uniting  Suciiricy  nnd  Eqaality       , 

—  XIII-  Saprifiee  of  Security  lo  Security 

—  XIV.  Of  aomo  Casea  Uahle  to  bo  Coiitcatcd   . 
^      XV.  Kxaniptea  of  J^  ttKcks  apon.  Seourity  > 

—  XVI.  Fupced  Eichan^a 

—  XVIl.  Power  gf  tlie  Laws  over  Bxpectfttion 


DlSTRIPtrriON    or    f'BOI'EaTT, 

CuAPrKK  L  Titlu  which  confltittibe  Property 

—  IT.  Tide  by  CoManfr      . 168 

"    111.  Titie  by  Sncoeafiion        .,.,,,.  177 

^    rv.  Tesitomt-iita .  183 

—  V.  Rights  to  StjrvicBB,     Methoda  of  ac^niring  them  .         .  1B7 
■■ —    TI.  Community  of  Goods,  or  Tena&ey  lu  Common  .         ,     .  194 

—  YIL  Digtribatioii  of  Losa       .        *         •        ■        •        <        •  197 


BlQUTB  AND  OaiiaATWSTB-ATTACfliP  TO   8KV1BJJ.  PfllVATB  CoHDlTlOSft, 

tntrodtictioii    .        .        '.•        •        4        •        ■        •        •        .199 
CuiPTEft  L  master  and  Servant 199 

—  II.  Of  Slavery   ... 201 

—  ni.  Guardian  and  Ward 209 

—  IT,  Father  and  Child .213 

—  V.  OfMorriugo 215 


co2rr£irT0. 


XIU 


PMXCIPLES  OF  THE  PE^^AL  COBE. 

Or  Optencbb,  PA41 

ifcroduciion   .........        ^        .  239 

CBJLitEtt  L  ClaAAiGoatinn  of  OflVmoes 239 

—  IL  8ob*dii?JBiDn  of  Oflonces       .         .         .         ,         .         .241 

—  m.  Some  nthbr  DiriBionB      .......  2-14 

—  rV.  Evil  of  the  Saoond  Order,  or  Alarm    .         .         .         ,  246 

—  V.  Evil  of  the  Pirat  Order— Its  InSiaeaae  oa  Alarm      .     .  247 

—  VT.  The  InfluBDce  of  Intention  on  Alftrm           -        .         .  2-19 

—  VII.  Position  of  the  DoHnqnent — ItB  eff^t  on  Alarm      *    .  £51 

—  YJit  The  Xnftuenco  of  Motives  ou  Al&rni    .        .        .        .252 

—  IX.  Facility  or   Difficultj-  of  Preventing  Offences — Their 

Infiuence  on  Alarm   ..*.**.  25G 

—  X.  E0eot  produced  on    Alarm  by  the  greater  or  (,es8 

Facility  of  Secrecy *  267 

■ —      XI.  Effect  of  the  Deliaqnent^s  Charflcter  on  Alarm        ,     ,  268 

—  XII,  Cases  in  which  there  la  co  Alarm   .         ,         ^         .     .  264 
~-  XIII4  Coaea  in  iihich  there  is   no  Greater  Duif^er  than 

Alarm    .,♦,,,..»  265 

—  X1V»  GroHjjdBof  Jnatification .266 


FOLinCiUL  ESHEniES    AQ&tNST  THE  ETIL   OV  OmNCSB. 

CmAFTRtt  I.  Subject  of  this  Part  ..-...•  271 

n.  Direct  Means  of  PraTeiidiig  Offencdfl    •         .        .     *  272 

—  ni,  Cbninic  Offences 276 

—  rV".  SnpregBiTe  RemediGi  for  Ohronio  O^encw    ■        *     .  277 

—  V.  OlwervatioDB  on  Mftrtial  Law    .        t        *■        >.        ,  279 

—  VI.  Nature  of  Sft(,iefiicttoii .......  280 

—  YII,  Reasons  on  which  the  N'ooeBBJty  of  Satift&ciiOTi  ia 

founded  ..**....  E81 

—  Tin.  The  different  Kinds  of  Satiflfaotion      .         .         .     .  282 

—  IX.  The  Quantity  of  Satiafo^jtiaa     ,         ....  £33 
-*•          X.  The  Certniiity  of  Satiefiictioii 2B4 

—  XI.  Pecuniary  autiafuction 2B6 


Xiy  CONTENTS. 

tint 

CHAPTun  XIL  BcstituiioD  in  Natnre         .        .        .        .        ^    *  2B8 

—  XIII.  AttcstBbDxy  S&tisraction  ......  291 

—  XIV.  Honorary  SatiBfactiou        .        .        .        .        ,    »  2&i 

—  XV.  Eemedies  for  Offences  agamat  Honour   ,        .         ,  305 

—  XVI.  VkidictWe  Satisfaction 309 

—  ^VII.  Subatitutire  Satijlaction ;  or^  Satisfaction  ai.  the 
Expeuee  of  a  Third  Person          .         .         ..         «  310 

—  XVllL  Sabsidimy  SiitijifiiQtioii  at  tha  Public  Expeoa^    ,     .  317 

\       •^ 

^^  aj^*  r      ~- — - — ^ 

XCfrAFTKit  L  Pnniehmentfl  which  oopht  not  to  be  inflioied    , 
-  ■    I        -11.   Praymrtinii  between  Offt-ncea  ftnd  Punishments   .^f\.\. 

HI,  Of  PrpBcription  A3  regftrds  PoTitshinetiitB  .         .         .  327 

ly.  Mistaken  runtabmentfl,  or  Puniahinents  ratAappII&d  .  SS-'S 

V.  Of  rpqttiring  Security  for  Good  BohftViour            .     .  S3ft 

VI.  The  Chuic>e  afPcmiahinenta 336 

-VII.  The  Kiade  oF  PuniBliinenta  ......  l^lj 

VIII.  Jniitificatioa  of  VariGty  in  Pamalimgiits    ,        .        .  34>3 

IX.  Examination  of  acme  ComaiD&  Paniflbmantfl         .     .  347 

X.  The  ToVk-ur  oT  PardoiuDg  ..•.•»  35& 


iNUiitecT  !MEA.Na  cr  VnsxtKxnm  Otpemcea. 

IntrodnctioQ     .>.».,««..,.     36H 
Cii.yTiiK  I,  Meansoftftkingawny  thePhyaicaJ  Powertodollftrm    J*63 

—  IL  Prohibition  of  aoquLt-ing  Knowledge  wbiah  moy  Ijo 

turnod  to  a  Bod  Purpose 360 

—  m.  Indirect  Me&ns  of  preventing  the  Wiah  to  commit 

OStTiceB ,    871 

—  rV.  To  cliaiige  the  Coarse  of  Dangorous  Bnirea,  and  to 

direct  llie  lodiontioiiH  towurda  AmuBements  oon- 
formable  to  tho  Public  Ititereat     *        *         *        «    373 
V.  Tu  satisfy  certain  Desirea  without  Iry nry,  or  witb  the 

iBitet  paaaiblo  fr^jiiiy         ..*..,    SftO 
VI.  Tu  avoid  furmshing  Enconrmgemciit  to  Crime .         .    393 


cosmafTS. 


XY 


■YH.  To  inoreafle  Heeponaibility  in  projMrtion  ab  Tempta- 
tion marcaBoa   ........  396 

—  VIII,  To  diminiBh  tho  Stmsibilitf  to  Temptation        .         .  397 

—  IX.  To  EtrsDighea  the  Irapreaaiou  of  PtuuehmetLta  apoa 

the  Imagination        •*..**»  399 

—  X,  To  facilitate  Knowledge  of  tho  Faat  of  an  Oflbnco    .  402 

—  XI.  To  prureut  USbdcob  by  giving*  to  many  Persons  aji 

IntoreBt  to  prevent  them  .             .         «        «         ,  416 
^       XTI,  To  fiicilitate  the  Meona  of  reoogniiring  &ft4  fintling 

IndividnaJa       «          •          *          *          ^          •          •     *  416 

—  Xlll'  To  increofio  the  Difficulty  of  Ksoape          ,        •        .  419 

—  XrV.  Td  diminiiih  tha  tlni^rtaintj  of  Pro&eoatiouB  luad 

PaniAb  men  ta    .        ,         ,         ,         ,        .         .     .  410 

—  XV".  To  prohibit  Accessory  OffeuoeB,  in  order  to  prevent 

the  Principal  Offence 423 

—  Xn.  Cultivatioti  of  BonciYDlencs 427 

—  XYU.  Employment  of  tho  Idotivo  of  Honoor,  or  the  Fopa* 

lar  Sanction .  432 

—  XVTIL  Employment  of  the  Motive  of  Eeligion          .        .    .  484 

—  XIX,  Use  to  be  mode  of  the  Power  of  IivtnictiDn     *         .  442 

—  XX.  Use  to  bti  made  of  the  PcTwcr  of  Education  ,  ,  445 
'—  XXL  General  Ptvcn-otions  ogninst  Abuses  of  Autliority  .  449 
-< —    ^i^li-  Means  of  dicniaiebing^  the  Bad  EabotB  of  Ofli^ncoa 

Qeneral  RoBult  and  ConoloaioD      ...»  467 


PRINCIPLES  OF  LEGISLATION. 


CHAPTER  I. 


k 


Thi  PrincipU  of  Uiilily. 

Tub  njBtro  good  ougbt  to  be  the  object  of  tho  legislator;  okntuax 
cnLiTT  ought  to  be  the  tuuDdiition  of  liis  rcasoninga*  To  know 
the  true  good  of  the  community  is  what  coaatituteB  the  science  of 
legialation  ;  the  art  eonaiata  in  finding  the  means  to  realize  that 
good. 

The  principle  of  niilit^t  Tagrtiely  (umounced,  is  seldom  eontna* 
dieted  ;  it  19  even  looktd  upon^aa  a  sort  of  eommon-pluee  in  politics 
and  monds.  But  this  almoi^  universal  assent  is  only  apparent. 
The  same  ideaa  are  not  attaclied  to  this  principle  j  the  aamovalae 
id  not  giTen  to  it;  no  uniform  and  logical  manntir  of  reasoning 
rcBultft  from  it. 

To  give  it  ttli  tbc  efficacy  which  it  ought  to  Imve,  that  is,  to 
make  it  the  foundation  of  &  system  of  reasonings,  three  conditions 

l^tire  necessary. 

^H     first,— To  attocli  clear  and  precise  ideas  to  the  Av'Qrd  uiih't^f 

^V  exactly  the  sume  with  all  who  employ  it. 

^B      Second, ^ — To  establish  the  unity  and  the  soTereignty  of  this 

^Bprinciplc,  by  rigorously  excluding  every  other.     It  is  nothing  to 

^^  Bubsn-ilie  to  it  in  general ;  it  must  be  admitted  without  any 

[        exception. 

^H     TKirrl, — To  find  the  processes  of  a  moral  arithmetic  by  which 

^Htujiform  results  may  be  arrived  at. 

I '     • 
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pmxcrPLEs  OP  LEoiaLATioy. 


The  M«s6fl  of  dissent  from  ttit?  doctrine  of  utttity  maj  all  be 
referrerl  t-o  two  false  principles,  wliiiih  exereise  on  inJiut-nce,  some- 
tinieA  npen  and  somctimeB  secret,  iipon  Ihe  judgmenta  of  men. 
II'  these  cfin  bo  pQinti-d  out  and  excluded,  the  true  principle  will 
remain  in  purity  and  Btronp:th- 

These  three  principlos  are  like  throe  roade  wliiuli  often  cross 
,.«ach  other,  but  of  whieh  only  one  Uiads  to  the  ^vishcd-for  deati- 

Ltlon.  The  traveller  turns  often  from  one  into  another,  ftud  loses 
in  these  TVimderings  moro  thnn  Iinlf  hi*  tiiut'  aiul  streupth.  The 
tnii*  rout<«  19  however  l!ie  easiest ;  it  ba3  niik-stones  which  cannot 
he  ahiJ1^*d,  it  has  luseriptions,  iu  a  UBivcrsal  language,  which  can- 
not he  effaced;  while  the  two  falae  routes  have  only  contradic- 
tory directions  in  enigmattcul  characlirs.  But  without  abusing 
[the  language  of  allc^ry,  let  U3  seek  to  give  a  clear  idea  of  the 
true  principle,  iiud  of  its  two  adversaries. 

Nature  hii&  plated  man  undi?r  the  empire  of  pkaturf  and  of 
pai'n.  Wo  owG  to  them  all  oar  ideas ;  wo  refer  to  them  all  our 
judgments,  and  all  the  determinations  of  our  life.  Tie  who  pi-c-  J 
tends  to  with<b-aw  himself  from  this  subjection  Icnowfl  not  what  he  H 
says.  HiB  only  object  is  to  et-ek  pleasure  and  to  ehtin  pain,  even 
at  the  very  iriBtaut  that  he  rejin^ta  the  greateet  pleasures  or 
enibraeee  pains  the  most  scute.  These  eternal  and  irresistibla 
Bentimenla  ought  to  be  the  great  study  of  the  moralist  and  the 
legiBlutor.  The  principle  of  tdilitij  auljcots  everything  to  these 
two  motivea. 

UiiUtti  is  an  abstract  term.  It  expreflsei  the  property  or  ten- 
dency of  a  thing  Ko  prevent  some  evil  or  to  procure  some  good. 
Evil  is  paiuj  or  the  eau^eof  pwm.  Quod  is  pleasure,  or  the  cause 
of  pltasure.  That  which  ifi  confomiahle  to  the  utility,  or  the 
interest  of  an  individual,  is  what  tends  to  augment  the  total  sum  H 
of  his  happiness.  Tliflt  wliich  ia  conformable  to  the  utility^  or  the 
iutercst  of  a  cofumiitiity,  la  wlmt  tends  to  uugment  the  total  sum 
of  the  happiness  of  the  iiidii'iduals  that  compose  it. 

A  prim-iph  is  a  tirst  idcrt,  which  is  made  the  beginning  or 
boRis  of  a  system  of  rensoaiags.     To  illustrate  it  by  a  sensible 

lage,  it  is  a  fixed  point  to  which  the  first  link  of  a  chain  ia 


I 

I 
I 


I 


I 
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attaclR-d.  Siicli  a  principle  must  be  cloarly  evident ; — tn  illuRtral* 
aud  to  explain  it  must  &ecuix'  its  acknoM'led^tiiL'nL  Snc-li  arc  the 
axioms  of  niathumatics ;  ihvj  are  not  proved  directly ;  it  i^  ciiongh 
to  show  that  thuy  caonot  by  njuctt-d  v^Tthout  falling  into 
absurdity. 

The  loific  ofuliJU^  cotiaista  in  Botting  out,  in  all  the  operationa 
of  the  judgment,  frum  the  f  alculation  or  eompariaon  of  piiJnH  und 
pleasures,  and  in  not  allowing  thi-  iulederent't'  (if  any  other  idea. 
I  am  a  partisan  of  the  principh  of  vfiiiltf  when  I  mt'usuro  luy 
approhalion  or  disapprobution  of  u  public  or  private  act  by  its : 
tcadcucy  to  produ(;e  pleasure  or  pain ;  wIu'D  I  employ  the  words 
^■tw^f,  vnjnd^  m<}ral,  immornU  ffoofJ,  hufl,  finiplyas  eollecLive  tt-nas 
^K^icIudtJig  the  itli^iis  of  certain  pains  nr  pleasures  ;  it  being  always 
^Rmderstood  that  I  u^e  the  words  ptttn  and  pleasure  in  their  ordi- 
^naty  «igmfieatioUt  without  inventing  any  tirbitrar}-  definition  for 
^rtlie  sake  of  cxt'ludtag  certain  pleasures  or  denying  the  exiateneo 
of  ceftain  pKins.    In  this  matter  we  want  no  refiaomcnt,  no 

PctapliTsics.     It  is  not  ntceseary  to  consult  Plato,  nor  Arietotle. 
iiin  and  jf If aattrf  are  what  evLiyhodj- feels  to  be  imt^h — the  pea- 
,nt  and  the  prince^  the  unlearned  as  well  as  the  philogopher. 
He  who  udupta  the  princrph  of  ntilittj,  esteems  viitue  to  be  a 
good  only  on  account  of  the  pleiiaurce  which  result  from  it;  he 
l^begurds  vice  wi.  hu  evil  only  because  of  the  pdina  whieh  it  pro- 
^Kaucea.     Moral  good  is  good  only  by  its  tendency  to  produce  i>hy- 
aical  good.     Moral  evil  is  *pi'/  only  by  its  tendency  to  produce 
physical  evil  j  but  when  I  say  pk^aicnl^  I  mean  the  pains  and 
pleasures  of  the  eoul  ah  well  as  the  pains  and  pleasures  of  sense. 
I  have  in  view  man,  such  (^  he  is,  in  hie  actual  eonHtihilion. 
If  the  partisan  of  the  prituiph  uf  utUitif  finde  in  the  common 
st  of  virtues  an  uetion  from  which  there  results  more  pain  than 
jdeasiire,  he  does  not  hesitate  to  reptrd  thut  pretended  virtne  as 
^^rire;  he  will  nut  gufler  himeelf  to  he  imposed  upon  by  the 
^BimcnU  error;  he  will  not  lightly  believe  in  the  policy  of  employ- 
^Bn^  fitlBo  rirtiies  to  mnint^un  the  true. 

^V    If  he  Jinds  in  the  common  list  of  offencoa  eome  tndifferent 
aetLoni  some  innocent  pleasure,  he  ^ill  not  hesitate  to  tran^ort 


PKcrcrpuea  or  leoisiatioh". 


tluB  pretended  offenoe  into  the  class  of  laTrfiil  fictions  ;  hi?  mil 
pity  the  pretended  criminals,  and  will  reBejrFe  his  indignation  for 
their  persecutgrs, 


CHAPTER  II. 
Tltd  AscHic  Frinciph* 

Tnia  prineiplo  is  exactly  the  rival,  the  antagonist  of  thiit  which 
we  have  just  hc«n  esamining,  Those  who  follow  it  have  a  hoiTor 
of  pleasures.  Everything  which  gratififs  the  senses,  in  thfir 
Tiew,  is  odioii'*  and  criininiil.  They  found  morality  npon  priva' 
tions,  and  virtue  upon  the  rt-nouneemfnt  of  one's  self.  In  ono 
word,  the  revurBe  of  tht*  partisima  of  utility,,  they  upprove  every- 
thing which  tends  to  diminish  vnjuyment,  thpy  blame  overything 
which  tends  to  augmcDt  it 

This  principle  has  been  more  or  less  followed  by  two  classes  of 
men,  who  in  other  respects  havescarco  any  resemblance,  and  who 
even  affect  a  mutual  contempt*  The  one  class  hjc  philosophers, 
the  other,  devotees.  The  a&oetic  philosophers,  animated  by  the 
hopo  of  applaiise,  have  flattered  therasolvea  with  the  idea  of  Bcem- 
ing  to  rise  above  humanity,  by  despising  vulgar  pleasures.  They 
expect  to  be  paid  in  reputation  and  in  glory,  for  all  the  aacrificoa 
whi(  h  they  seem  to  make  to  the  severity  of  their  maxims.  The 
ascetin  devotees  are  foolish  people,  tormented  by  vain  terrors, 
Man,  in  their  eyes^  is  but  a  degenerate  being,  who  ought  to  punish 
himself  without  ceasing  for  the  crime  of  being  bom,  and  never  to 
ttirn  off  his  thoughts  from  that  giilf  of  eternal  miseiy  which  is 
ready  to  oprti  beucath  his  feet,  Still,  the  martyrs  to  these  absurd 
opinions  have,  like  all  others,  a  fiind  of  hope*  Independent  of 
the  worldly  pleasures  attached  to  the  reputation  of  sanotity,  these 
atrabilioTja  psetUts  flatter  themselves  that  every  instant  of  yoIild- 
tary  pain  hero  below  will  procure  them  an  ago  of  happiness  in 

•  Aaectic,  hy  its  oUTtiolofij,  sigiiificfl  onr  xrhr,  ^rfrcw*.  It  tthj  ap- 
plied to  the  moDks,  to  tndicftte  their  fftfouHtQ  prooticoi  of  devotion  and 
peuiteuce. 


TSJ|7Cn>LBa   OF  USQISLA^a&tl, 


;'&noth^r  life.  Thus,  even  the  a&cetic  principle  reposes  upon  aomo  ■ 
false  idea  of  utility,  It  actxaired  ita  ascendancy  only  tLroitgK 
mistake.* 

The  devotees  have  carried  the  ascetic  principle  muela  further 
tbad  tho  philosopher^.  The  philosophical  party  has  coutincd 
iteelf  to  censuring  pleasures ;  the  religious  sects  Lave  turned  the 
mfljction  of  pain  into  a  duty.  The  etoios  eaid  that  pain  -was  not 
ea  evil;  the  Juinsemsts  maintaiued  tlmt  it  ■was  actually  a  good. 
Tlio  philosophical  paity  ueyer  reprov*^  pleasures  in  the  mass,  but 
only  those  which  it  called  gross  and  eenaual,  while  it  exalted  the 
pleasures  of  sentiment  and  the  undei-standing.  It  was  rattier  a 
preference  for  the  one  class,  than  a  total  ejteluaiott  of  the  other, 

Iways  despised  or  tUsparaged  under  its  true  uame,  pleasure 
\yra»  received  and  applauded  when  it  took  the  titles  of  htfjuntr^ 
U  repittatiorit  decorum,  or  K^fif-t^^tt^em. 

Fot  to  be  accused  of  exaggcnitiJig  the  absurdity  of  the  a scetiea, 
I  itiall  mentioQ  the  lea^t  unreasoiiabic  origin  which  con  he  Bissigned 
to  their  system, 

II  waa  early  perceived  that  the  attraction  of  pleasure  might 
ice  into  perniL-jous  acts ;  that  is,  nets  of  which  the  pood  wiia 
cq^uivalent  to  the  evil.  To  forbid  these  pleaeurus,  in  consi- 
deration of  their  bad  effeeta,  is  the  object  of  aound  monds  and 
good  laws.  But  the  aseeties  have  made  a  tuifttake,  for  tht-y  havu 
attacked  pleasure  itself;  they  have  eoadcmned  it  in  general ; 
lliey  have  made  it  the  object  of  a  naiversal  prohibition,  the  aiga 
of  a  reprobate  iiflturo;  and  it  ie  only  out  of  refined  for  hmuaa 
weakness  that  they  have  had  the  indulgcnco  to  grant  some  pmii^ 
culor  exemptions, 

*  Tiiis  mistake  tronsiats  in  repree^nting  tlie  Deity  in  words,  as  a  being 
of  inlitutti  benevolDTice,  vat  ascribing  to  him  probibitioGe  and  tbreata 
which  nre  the  attribtitM  of  vs,  implacable  beiog,  who  use*  hie  power  caly 
to  Bntii^fy  bi&  malovplencB. 

We  miglit  nsk  these  aficvtio  th^ogiAHS  what  life  !a  good  for^  if  aot  for 
the  plcoAureii  it  praonrE'S  ua?— ^nd  wliat  pled^  wo  have  for  the  good- 
of  God  in  oautUer  life,  if  he  has  furbiddeu  the  enjoy  meat  of  thiB  ? 
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CHAPTEH  III, 
Sbctjon  I. 

77»rf  ArUtrarif  PrinnpU;   ar   thf  PrtneijiU  of  SpnpafJi^  and 

An(i}i<ithj. 

Tats  principlo  consiPts  in  apin-oving  or  blfttaiug  "by  sentiment, 
without  giving  any  othor  r^^ason  for  the  decisiou  ex<^ept  tho  dccd- 
eion  itsfli'.  I  hve,  I  hiU ;  siit'h  ia  the  pivot  on  -whieh  this  prin- 
ciple turns.  An  action  ia  judg&il  to  be  good  or  bad,  not  becuUEie 
it  is  conformablcj  or  the  conti'ar)*,  to  tho  interest  of  tho&u  whom 
it  affei:t8,  but  because  it  pU-ast'S  or  displefises  Mm  who  judgos, 
]Io  pronounces  soTerc'ignly;  he  otlciits  no  npptal ;  he  doc^s  Dot 
tJiink  himsL-lf  obliged  to  Justiiy  his  opimnn  by  any  tnn  si  deration 
relative  Xx>  the  good  of  society*  *'  It  ia  my  interior  persuasion ; 
it  ie  my  intiiUQte  conmtiOD ;  1  feel  it ;  sentiment  consults  no- 
body ;  the  ivorso  for  him  who  does  not  agree  with  me — he  is  not 
u  mnn,  ho  is  a  monster  in  human  shape/'  Such  is  the  deepotio 
tone  of  these  decisions. 

But,  it  may  be  aslcrd,  Arc  thero  men  so  unroasonablo  as  to  dic- 
tate their  particular  sentiments  as  hiw;^,  and  to  airogiitu  to  them- 
selves tlie  prii'ilege  of  infallibility  ?  "VVIiat  yon  call  the  pn'tuuplf 
of  "'/mjMitht/ and  antipfttht/ is  not  a.  linnci^lfi  o(  reasoning;  it  Ls 
rather  the  ncgfltioQ,  the  flouihilation  of  all  prineiple.  A  tnio 
anai'rby  of  ideas  results  from  it ;  since  every  man  having  an 
ei]ual  right  to  give  Jus  sentiments  as  a  univeraul  rule,  there  will 
no  longer  be  any  common  measure,  no  ultimate  tribunal  to  which 
we  can  appeal. 

IrVithout  doubt  the  ahsnrdity  of  this  principle  is  siiffieiontly 
manifest.'  Ko  man,  therefore,  is  hold  enough  to  say  openly,  **  I 
wish  you  to  think  as  I  do,  without  giving  rac  the  trouble  to 
reusoQ  ^^^th  you.*'  Every  <me  would  revolt  against  a  pretension 
BO  absurd.  Therefore,  recourse  is  had  to  diverse  inventions  of 
dL9|;;^isE}.  Desputism  is  veiled  und^r  some  ingenious  phrase.  Of 
this  tht*  greater  part  of  philoi«ophical  systems  arc  a  proof. 

One  man  telU  you  that  he  has  in  himsell'  something  which  haa 
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given  Mm  fo  tf'ach  wliat  is  good  and  what  is  evil ;   and  this 

be  calls  eitlwT  his  eouscienoe  or  liis  wflrfl?  aen«e.      Then^  working 

t  hifi  ease,  ht  decid@ft  such  a  thing  to  be  good,  such  another  to 

be  bad.     Why?     Because  my  moral  sense  tells  ms  ao  ;   because 

my  (^onscioQce  appTOvt-a  or  disapproves  it. 

Another  comes  and  the  phrase  chnngos.  It  is  no  longer  the 
moral  sense, — it  is  common  »€nss  which  teUa  him  M*hat  is  good  and 
whatiB  bad.  This  common  sense  is  a  sense,  he  »aje,  which  be- 
longs to  everybody  ;  hnt  then  he  takes  good  care  in  speaking  of 
eTprybotly  to  miike  no  ateoiint  of  those  who  do  not  thick  as  he  does. 

Another  tells  you  that  this  moral  sense  and  this  Mmmon  sonse 
but  dreams ;  that  the  umhrstftndin^  determines  what  is  good 

,d  what  is  bad.  His  undei-standing  tcDs  him  so  and  so ;  all 
good  and  wise  men  have  just  such  an  understanding  as  he  has. 
As  to  those  who  do  not  think  in  the  same  way,  it  is  a  clear  proof 
that  their  understandings  are  defective  or  corrtipt. 

Another  tells  you  that  he  has  an  eternal  nnd  immutahh  rt'h  of 
righlt  which  rule  eommanda  this  and  forbids  that ;  then  he  retails 
to  you  hia  own  particular  sentiments,  which  yon  ore  obliged  to 
it^eiTe  as  so  many  branches  of  the  etertjal  nile  of  right. 

Tou  hear  a  multitude  of  professors,  of  jurists,  of  magiBtpatea, 
of  philosophers,  who  make  the  law  of  nature  echo  in  yonr  ears. 
They  all  di-^^pnte,  it  is  true,  upon  every  point  of  their  system; 
but  no  matter — each  one  ]iroeeed8  with  tho  same  contident  intre- 
idityf  and  utters  his  opinions  as  so  many  chapters  of  the  Ittm  of 
future.  The  phrase  is  RometimeB  modified^  and  we  find  in  ita 
place,  t^nturni  fiffht^  utthintl  fqiati/f  the  fj^hfa  of  mtm^  &c. 

One  philosopher  undertsikcs  to  build  a  moral  system  upon  what 
lie  calls  truth :  according  to  him,  the  only  evil  in  the  world  is 
^iBg.  If  you  kill  your  father,  you  commit  a  crimCj  because  it 
is  a  particular  fashion  of  aayinc^  that  he  is  not  your  father.  Every* 
thing  which  this  philoaophur  does  not  like,  he  disapproves  under 

e  pretext  that  it  is  a  sort  of  falsehood — ^since  it  amounts  to 
ing  tliat  we  ou^ht  to  do  what  orfght  not  to  be  done. 

yh«:  most  candid  of  these  despots  are  those  who  say  openly, 
"  I  am  one  of  the  elect ;  and  God  takes  care  to  enlighten  theelcet 
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as  to  what  is  good  and  what  is  e\-il.  He  revt'als  liimself  to  me, 
and  speaks  by  my  mouth.  All  you  who  aro  in  doubt,  come  and 
receivB  the  oraclos  of  Qod." 

All  these  sTBtems,  and  many  more,  are  at  bottom  only  tho 
arhiirar^  prmciph^  the  principle  of  iufinpathy  and  ii/ittpti(h\fy 
masked  under  different  forms  of  languagt'.  The  ohject  is,  to 
make  our  opLnions  triumph  without  the  trouble  of  compariQ^ 
them  with  tho  opiiiiaus  of  other  people.  These  pretended  prin- 
ciples are  but  the  pretest  and  the  support  of  deapi^tism, — at 
least  of  that  despotiem  of  dispoaitioa  which  has  but  too  much 
inclination  to  dovulop  itself  itt  practice  whenever  it  (sail  do  bo 
with  impuDity.  The  result  b,  that  M*ith  the  purest  intentions 
a  moii  torments  himself^  and  becomes  thu  Bcourge  of  his  felluws. 
If  h«  i$  of  a  melancholy  disposition,  he  falls  into  a  Bullen  taci- 
tui^ity,  and  bitterly  deploree  the  folly  and  tlie  depmrityof  man. 
If  be  is  of  an  irascible  temper,  he  dtduims  furiously  against 
all  who  do  not  tUiuk  as  he  docp.  He  becomes  one  of  those 
ai'dent  persecutors  who  do  evil  in  the  spirit  of  holineaa;  who 
blow  the  fij'c^  of  fauaticisci  witli  that  misfhievous  nelirity  which 
the  perfluasioa  of  duty  always  givesi  \  niiJ  who  hrand  with  the 
reproach  of  petrersity  or  of  bad  faith  all  who  do  not  blindly  adopt 
the  opiniona  which  they  hold  eacred. 

However,  it  ia  essential  to  observe  that  the  princtph  of  *ym- 
pafhi/  and  antipitthif  must  oiteu  eoioi'ide  with  the  principle  of 
uttlift/.  To  love  what  benefits  «Sj  to  hate  what  hurts  us,  u  a 
universal  prineiplo  of  the  human  heart.  It  thus  happens  that, 
from  one  end  of  the  world  to  the  other,  acts  beneficent  or 
hmtful  are  regarded  with  the  same  seatinicnta  of  approbation 
or  dislike,  ilortdUy  and  jurisprudence,  led  by  tliis  kind  of 
instinct,   have   often   reached  tbe  great  end  of  uttHty  without 

mng  a  clear  idea  of  it.     Itut  these  sympathies  and  these  anti- 

ithies  ai'e  not  a  Fare  and  invariable  guide.  Let  a  man  refer 
hia  happiness  or  hie  misery  to  an  imaginary  cause,  and  he 
becomes  subject  to  unfounded  loves  and  unreasonable  bate», 
Superstition,  eharlutanism^  the  spirit  of  sect  and  pnrty,  ncpo&o 
almost  entirely  upon  blind  aympathiea  wid  blind  antipathies. 
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locidents  the  mo&t  fiivoloua,— a  iHffereJice  in  fashion,  ft  elight 
diversity  of  opinion,  a  yarietv  in  taste,  an?  enough  to  present  a 
man  to  the  eyes  of  anotlier  under  the  a&pect  of  an  enemy, 
"What  ia  historj%  but  a  collection  of  the  ahsurdest  animosities, 
the  moat  UJieleag  petaeeutione  ?  A  prince  conoeiyes  an  antipathy 
against  certain  men  who  use  some  indifferent  esipressions;  he 
calls  them  Arians,  Proteatants,  Socininios,  Deiata,  Ho  hiulds 
scaffolds  J  the  ministers  of  the  idtar  array  the  executiistiers ; 
the  day  on  which  the  heretics  perish  in  the  dames  is  cdehmfced 
as  a  national  festival.  In  Russia  a  civil  war  was  undertaken 
to  settle  a  long  controversy  as  to  the  number  of  finders  which 
ought  to  be  used  in  ranking  the  sign  of  the  cross.  Tbe  citizens 
of  Rome  and  Constantinople  were  divided  into  implacable  fac- 
tiona  about  players,  charioteers*  and  gladiators;  and  to  give 
importance  to  such  shameful  quarrels^  it  was  pretended  that  the 
Buccess  of  the  gretfTts  or  of  the  blues  prcstiged  abundance  or  famine, 
victories  or  reverses  to  the  empire. 

Antipathy  may  fiometiraes  be  found  in  unison  with  the  prin- 
ciple of  utility  \  hut  even  then  it  is  not  a  good  basis  of  action. 
When  a  person  through  resentment  prosecutes  a  robber  btifore 
the  tribunals^  the  action  is  certainly  good,  but  the  motive  ia 
dangerous.  If  it  sometinies  produces  good  actions,  more  often 
its  fruits  are  fataL  The  sole  basis  of  aution  always  surely  good 
is  the  consideration  of  utility.  Good  is  often  done  from  othtsr 
motives;  it  is  never  constantly  doine  except  from  that  considera- 
tion alone.  Sympathy  and  antipathy  must  bo  subjected  to  it,  to 
prevent  them  from  becoming  hurtftil ;  but  the  principle  of  utility 
is  its  own  regulator;  it  admits  no  other;  and  it  is  impoasiblo  to 
give  that  priuutple  too  great  extension. 

To  sum  up  ; — the  a&cetic  principU  attacks  utility  in  front.    The 

incipU  of  ntjmpathtj  UL-ither  rejects  it  nor  admits  it ;  it  pays  no 
ttention  to  it;  it  floats  at  hazard  between  good  and  c^tI.  The 
ascetic  principle  is  so  unreasonable,  that  its  most  senseless  fol- 
lowers have  never  attempted  to  carry  it  out.  The  principle  of 
sympathy  and  antipathy  does  not  prevent  its  partisans  from  hav- 
ing recourse  to  the  pidnciple  of  utility.     This  lost  alone  neither 
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as\i.&  nor  admitft  any  extM?ption.  Qui  non  aub  me  contra  me:  thnt 
wlik'li  is  not  untier  me  is  npninst  mt ;  such  is  its  motto,  At:oorcl* 
ing  Id  ttis  principle,  to  legislate  ia  an  affair  of  observation  and 
calculation;  according  to  the*  ascctica,  it  is  an  nffair  of  fanatidsra; 
according  to  the  priaciple  of  sympathy  and  nBtipathj,  it  is  a 
mflttcr  of  huinour,  of  imagination,  of  taet*,  Tho  first  method  is 
adapted  to  philosophers ;  the  second  to  monks ;  the  third  is  the 
fftvourite  of  vitfi,  of  ordinary  moralists,  of  tnen  of  th&  world,  of 
the  multitude. 


SscTioir    II. 
,  C&u*e$  of  AnU'p&lhg, 

Antipathy  exi*rciscs  ^o  powerful  an  influence  over  morals  and 
legisktinn,  that  it  is  important  to  investigate  the  printiplos  which 
giTC  birth  (0  it, 

PiB^T  Cafbi:. — Jifipufftiarice  of  Stngs, — Nothinp  is  more  common 
than  the  transition  from  a  physical  to  a.  moral  antipathy,  espe- 
cially with  feeble  minds.  A  multitude  of  innocent  anitnids  suffer 
a  continual  persecution,  because  they  have  the  mislhrtune  to  be 
thought  ugly.  Everything  unusual  has  ihe  power  of  exciting  in 
ufl  a  senriment  of  dis^st  and  hatred.  What  is  called  a  momier 
18  only  a  bein^  which  differs  a  little  from  others  of  its  kind. 
HermaphrofJites,  whose  sex  is  utideteruiined,  are  regarded  with 
a  sort  of  horror,  only  hocatipe  they  are  rare. 

SEcoyn  Cadse. —  Wounded  Pride. — He  who  does  not  adopt  my 
opinion,  indirectly  declarea  that  he  has  hut  little  respect  for  my 
knowledge  upon  the  point  in  disimte.  Such  a  declaration  offend* 
my  sell'-lovc,  und  shows  me  an  adversary  in  this  man,  who  not 
only  tcptifice  a  degree  of  contempt  for  me,  hut  who  will  propa- 
^te  thnt  contempt  in  proportion  as  hifi  opinion  triumphs  over 
mine. 

TiiiitD  Cause. — Patrer  eontroJJrd. — Even  when  our  vanity  does 
not  FutffT,  we  perceive  by  the  diffnri_mw  of  tastes,  by  the  resistancQ 
of  opinions,  by  the  shock  of  intereats>  that  our  power  ia  limited, 
that  our  dominion,  which  we  desire  to  extend  eveTywhcre,  is 
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dcd  oil  every  $itle.     This  compulfiive  fcoliag  of  our  own 
.Q9$    ia    a    secret    piiin,    a    gcmt    of  discoattrnt   agEimst 

Fot*KTn  Capsr. — Oonfidence  in  ihefutur*  weakened  or  dtatr&yei, 

— -We  love  to  btljpvB  that  men  are  such  as  wo  imagitiB  our  hap* 

ptnpH8  rpqiiircs  them  to  be.     Every  act  on  tht'ir  port  which  tendd 

to  diminish  ntir  conlidt^m.^e  in  Iheni,  caiinot  but  give  us  a  secrtt 

disgust.     An  t'xample  of  falsDhoori  makc^  us  see  that  we  cannot 

always  rely   npon  what  thuy  say,   or  what  they  proraiw;  an 

example  of  absurciity  ijispires  it  general  doubt  fla  to  their  reason, 

and  consequently  lis  to  Ihnir  conduct.     An  act  of  cnprice,  ur  of 

levity,  makes  us  conchiile  that  we  cannot  rtily  on  their  afieclrions. 

Fimr  Cause. — Tht  dunrs  of  nnanimily. — tTtiammity  pleases 

118.     Thia  harmony  of  sontinicnt  is  the  only  pledge  we  cmi  have, 

mpuit  from  our  own  reason,  of  the  truth  of  our  opinions,  ond  of 

the  utility  of  tlie  actions  founded  upon  those  opiuiotiB.     BesiUea, 

WB  lovo  to  dwell  upon  Buhjeets  to  our  taste;  it  is  a  source  of 

agreeable  reeol  lections  ami  of  pleasing  hopes.     The  t-onver^ition 

of  persons  whose  tasto  conforms  to  ours,  augments  this  fund  of 

ensure,  by  fixing'  our  attention  iipon  agiveable  object*,  and  pre- 

ntiu^  them  to  us  uudtT  new  points  of  view. 

SrxTH  Cause. — Envij. — He  who  enjoys  himself  without  doing 

to  anybody,  oufflit  not,  it  would  seem,  to  have  enemies. 

et  it  may  he  siiid  that  his  onjoyioent  impovcnahcs  those  who 

not  partake  it. 

It  is  a  conimnu  obaen'ntionj  that  envy  acta  with  most 
against  recent  advantages,  while  it  spareB  older  ones, 
lua  it  ifl,  that  the  word  vpfttaH  always  has  an  injurious  aeccp- 
Hon,  It  expresses  a  nuw  success;  envy  addH,  as  aecesfiory 
esa,  humbling  recoUeetions  and  a  feigned  contempt. 
Envy  makes  ascetics.  The  differences  of  age,  of  wealth,  of 
,  cireum stances,  prevent  all  men  from  having:  equal  enjoymunta; 
^Hmt  the  severity  of  privation  can  reduce  oil  to  the  samu  level. 
^Bbivj  inclines  un  towards  rigid  speculations  in  morale,  rs  a 
^■Eii^ans  of  reducing  the  amount  of  plea^uroit.  It  has  been  said^ — 
^^Mvith  reason, — that  a  man  who  should  bo  bora  with  an  organ 
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of  i>lcafiiire,  'wliicli  the  rest  of  us  do  not  possess,  -woiild  be  puf- 
siied  as  a  mtmaUT. 

Such,  is  tlte  ori^'iii  of  antipatliy  ;  such  is  the  collection  of  stai- 
tinient^  of  whitU  it  is  cumpostd.  Tu  modei-ate  its  violence,  let 
U6  rt'CoUett  that  thero  is  nc  such  thing  as  a  perfect  conformity 
even  tftwei'n  two  individuals;  thut  if  we  yield  to  this  -onM- 
ciiibK'  sentimcHt,  it  will  always  go  ott  iaereasing,  and  will  c^jn- 
tract  mure  and  more  the  circle  of  our  good-will  and  of  our  plca- 
siires ;  that,  in  general,  our  antipathies  redact  against  ourselves; 
that  it  is  in  our  puwcr  to  enfeeble,  and  even  to  extinguish  them, 
by  bnni^ing  from  our  minds  the  ideas  of  thoae  objects  by  whioh 
they  arc  eicited.  Fortunately,  the  cflusee  of  sympathy  are  con- 
Btant  and  naturalj  while  the  causes  of  antipathy  arc  aMidental 
and  traueitory, 

ilotal  writers  may  be  arranged  in  two  classes ;  thoae  who 
labour  to  extirpate  the  vonomous  plants  of  antipathy ',  and  those 
who  seek  to  propagate  them.  The  first  class  aru  apt  to  he  calum- 
niated; the  other*  gain  respect  and  popularity,  because,  under 
the  apccious  veil  of  morale,  tbcy  arc  in  the  aervioe  of  Tengeance 
and  of  envy.  Theboolis  whit:h  attain  the  most  speedy  celebrity, 
jire  those  which  the  demon  of  imtiputhy  has  dict-utod,  such  as 
libels,  works  of  party,  satirical  mcmoii'*,  &c.  Tehmacliu* 
did  not  owe  ite  brilliant  success  to  its  momlity,  or  to  the  charm 
of  its  style  j  but  to  the  general  opiJiioa  tliat  it  contained  a  satire 
upfjn  Lnuis  XIV.  and  bis  Court,  When  Ifumc,  in  his  History, 
wished  to  calm  the  spuit  of  party,  and  to  treat  the  passions  like 
a  chemist  who  onaiyzcs  poisons,  the  mob  of  readeis  rose  up 
ngaiuet  him ;  they  did  not  like  to  see  it  proved  that  men  were 
rathtT  ignorant  than  wicked,  and  tliat  pagt  agefi,  always  extolled 
to  depreciate  the  present,  had  been  lur  more  fertile  in  mi&furtiineB 
end  erimea, 

Tortiinate  for  himself,  fortunate  is  the  writer  who  can  give 
liimself  up  to  those  two  iaisc  principles;  to  hiin  belong  the  field 
of  eloquence,  the  employment  of  Jigurcs,  the  veheTacnte  of  style, 
yxaggeration  of  expreesioDS,  and  all  the  vulgar  vocabulary  of  the 
passions.   All  his  opiniong  are  dogmas^  eternal,  iminutuble  tmthB, 
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aa  immoTpabld  as  God  and  nature,  As  a  writer,  ho  exercises 
the  power  of  a  despot,  and  proscribca  those  who  do  agree  with 
him. 

The  partisan  of  the  piinciple  of  utility  is  in  a  position  by  no 
means  so  fuvourahle  to  cloqut'iicc.  His  moans  aro  as  different  aa 
his  object*  He  can  neither  dogmatize,  dasiiilc,  nor  astonieh.  He 
is  obliged  to  define  all  his  t^ rmSj  and  alway?  to  employ  the  same 
word  in  the  same  sense.  He  conanmea  a  long  time  in  getting 
ready,  in  making  sure  of  his  foiindatioti,  in  proparin^  his  inRtfu- 

•jnents  ;  and  ho  has  every  thing  to  fear  from  that  impatience  which 
^wa  weary  with  pTcliniinaries,  and  which  wishes  to  arrive  in  a 
moment  at  ^reat  resultH.  However,  this  slow  and  cautious 
advance  is  the  only  one  which  leade  to  the  end  desired;  for  if 
^■Bie  power  of  spreading  truth  among  the  multitude  belongs  to 
^^lofiucncie,  the  power  of  diseovcring  it  appertains  only  to 
analysis. 


CH-IPTER  IV. 

Operation  of  thtise  principhs  upon  Zegislathn. 

TnB  prineiple  of  utility  has  never  yet  been  well  dcvclopedj  nor 
well  followed  out  by  any  le^alator  ;  but,  bs  we  have  already 
mentioned,  it  has  penetrated  firum  time  to  time  into  laws,  from 
its  occasional  alliance  with  the  principles  of  sympathy  and  anti- 
•■     pathy.     The  general  ideas  of  vice  and  virtue,  founded  upon  a 
confoBcd  perception  of  good  and  evilj  have  been  sufficiently  uni- 
form in  every  efiacntial  point ;  and  the  early  laws,  without  which 
no  s-jcicty  nan  exist,  have  been  made  in  conformity  vdih  these 
popular  ideas. 
^^  The  asectiG  principle,  though  ombra^sed  with  warmth  by  it» 
^B'l^^t^^^i^'^  1^  tl^'^ir  private  conduct,  bas  never  had  much  direct 
intiueDce  upon  the  openitious  of  government.     On  the  contraiy, 
^^very  government  has  bad  for  its  system  and  it«  object  the  acqui- 
^H$tion  of  strength  and  prosperi-ty.     The  mlcrs  of  states  have  never 
^Kiado  evil  an  end ;  tliey  huvo  been  seduced  into  it  by  false  views 
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of  greatness  and  p^wcr,  or  by  private  passioits  \Fhii-li  haro  rfsullcd 
in  public  ovils.  Tho  system  o<i«.iptL'd  at  Spmrtu — a  discipUno 
which  TvcU  entitles  that  community  to  be  called  a  couvtiit  of 
vaiTiora — in  relation  to  the  cirLiiriistanci.'8  of  that  ^tatc,  was 
necessary  to  its  preservation,  or,  at  k*ast,  was  esteemed  mi  by  its 
legislator;  and  under  that  aspect,  was  coDforuiable  to  the  prin- 
ciide  of  utility.  M.my  Christian  states  have  ]>ennitted  thy  cstnb- 
libhinent  of  monastic  orders ;  but  the  vows  are  ftfi/fposrd  to  bo 
voluntary.  To  torment  one's  self  was  esteemed  awork  of  merit  j 
to  torment  another  agoinfit  his  will  lias  been  nlway*  regardt»d  08 
'ft  crime.  St,  Lnuis  wore  sackcloth,  bu.t  ho  obliged  uone  of  hiB 
subjects  to  wear  it. 

The  principle  which  has  exercised  the  greatest  Lutiucnce  upon 
govemracnts,  is  tbnt  of  sympathy  and  antipathy.  In  fact,  we 
must  reter  to  thut  principle  all  those  Bpct-ious  objeeta  which 
governments  pursue,  iftithout  having  the  ^■nciiil  good  for  a  single 
und  independent  aim ;  such  as  good  morals^  equality,  libertyt 
jiifttiee,  power,  commerce,  religion ;  objects  respectable  in  them- 
selves, «nd  which  oujjht  to  enlt-T  into  the  views  of  the  legislator; 
but  wliieU  loo  often  Ifud  him  astray,  becaueo  he  regard*  them  as 
ends,  not  as  nieana.  He  subimti lutes  them  for  public  happiness, 
inBtead  of  making  thcni  suburdinato  to  it. 

Tbus,  a  government,  entirely  occupied  with  wealth  and  com- 
merce, looka  upou  ^Qoiety  a9  u.  woi'lisiiopj  regards  luon  only  as 
pividuetire  maehines,  and  cares  little  how  much  it  torments  them, 
provided  it  makes  tlieni  rich.  The  euatoma,  the  exehajigeSj  the 
fitocks,  absorb  all  its  thotighty.  It  looks  with  inciifVereiiiie  upon 
a  multitude  of  evils  which  it  might  eaaUy  cure.  It  wishes  only 
Ibr  a  great  production  of  Ihe  nicuns  of  enjoyment,  while  it  is  con- 
Btantl}*  i>utting  new  obstacles  iij  the  Wfiy  of  enjoying. 

Other  governraenta  esteem  poivor  and  glory  as  the  sole  means 
of  public  good.  Full  of  disibiiu  fc^r  those  states  which  ore  able 
to  bo  huppy  in  a  peact^ful  security,  tbey  must  have  intrigues, 
iiegotiutioiiM,  wars  and  eonqufsts.  They  do  not  consider  of  what 
uiisfortuues  this  j^lory  is  cumposed,  and  how  many  victims  these 
bloody  triumphs  rec^uire.     Tha  islat  of  victory,  the  ai^quisition 
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fa  province,  conceal  from  them  the  desolatioD  of  their  country, 
iJ  make  them  mistake  the  tnic  end  of  governmt'ut. 

Many  persons  do  not  iuquire  if  a  state  be  well  adminifltcred  j 
if  tlic  laws  protect  propirrty  luid  pcrsana ;  if  tlie  people  are  happj. 
"SVhiit  ihiy  require,  without  giving  attt'ntion  to  anji.hLnjjr  else,  is 
jjolitii^iil  liLtrty — that  is,  the  most  equal  distribution  which  van 
be  imiigined  of  political  power.     AVherever  they  do  not  eeo  tbo 

rra  of  government  to  which  they  are  attached,  they  see  nothing 
Ijut  elavL'fi  ;  and  if  these  pretended  slaves  are  well  eiiti-sfieJ  with 
their  cuutlition,  if  they  dj  not  de?ire  to  change  it,  they  despiso 
and  ineuU  them.  In  their  fanaticism  they  are  always  ready  to 
etuke  all  the  happiness  of  a  nation  upon  a  civil  war,  for  the  8tiko 
of  tnmaportinj^  power  into  the  hands  of  those  whom  an  iuvin- 
cible  ignorance  wiU  not  peiinit  to  use  it,  except  for  their  own 
idestruotion. 

These  are  examples  of  some  of  the  phantasies  which  ara  suh- 
fitituti'd  in  politics,  instead  of  the  true  iiearch  after  happiaGsa. 
They  do  not  grow  out  of  an  opposition  to  happineaa ;  they  are  the 
fruits  of  inadverteut^o  or  mistake.  A  small  part  of  the  plan  of 
utility  ifi  scLKed  upon;  an  eAL-lusive  attachment  i^  evinced  for 
that  BmaLl  part;  in  the  pursuit  of  some  particular  branch  of  the 
publie  good,  the  general  happiness  is  disregarded;  it  is  forgotten 
tliat  all  these  particular  objects  have  only  a  relative  valuu,  and 
that  happinesid  alone  has  u  value  which  is  iiitrLusIc. 


CHAPTEK   V. 

^rtAer  £xpla>tit lions. — Ohjtctiom  ansvered. 

Soics  trilling  objeetions,  some  Little  verbal  difficulties,  m&j  bo 
ruisod  agaitiiit  the  princt'plt^  of  utilitf/ ;  hut  no  real  or  dLstiiict 
ibjectiou  can  be  oppuaed  to  it.  lu  fact,  how  van  it  be  cuutedted 
Except  by  rcui^ons  t»keu  from  iUulf  ?  To  eay  that  it  is  a  dangerous 
iriaeiple,  is  to  soy  that  it  would  be  contrary  to  utility  to  euujsalt 
utility. 

The  diiEciJty  upon  this  question  grows  out  of  a  kiad  of  per- 
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reraion  of  lanpiage*  It  has  been  pustomaiy  to  sprftlr  of  viriiu  in' 
oppoaiUon  to  nfiiittj,  Yirtiio  \a  rltsoribtHl  as  the  sticriiice  of  oUTj 
inteivst  to  our  duties. 

To  conirey  clear  idefls  upon  this  suhjectj  it  should  be  pxplalupd, 
that  there  are  interests  of  different  orders,  and  that  diHerent 
interests,  in  certain  circurastanccs,  are  inconapatible.  Viitue  i* 
the  sacrifice  of  a  less  interest  to  a  greater,  of  a  momentary  to  a 
dorahle,  of  a  doubtful  to  a  certain  interest.  Eve^ry  idea  of  virtue 
not  derived  from  this  notion,  is  as  obscure  in  conception  as  it  is 
precarious  in  motive* 

ThoBG  who,  for  the  sake  of  accommodationf  are  willing  to  dis^H 
tinguish  between  politics  and  morals,  to  assign  utility  aa  tha  " 
principle  of  the  une,  and  justice  as  the  foundation  of  the  other,  i 
announce  nothing  hut  confused  ideas.  The  only  dilforencQ  H 
between  politics  and  moralfl  is,  that  one  directs  the  operations  of  ^ 
governments,  and  the  other  the  notions  of  individuals ;  but  their 
object  is  common ;  it  is  hapfiiness.  That  which  is  politically 
good  cannot  be  morally  bad,  unless  we  suppose  that  the  rules  of 
arithmetic,  true  for  large  numbers,  are  false  for  small  ones. 

"ttliile  we  imagine  that  we  follow  the  ptiuciple  of  utilitif,  we 
may  ncvt-rtheleas  do  evil,     A  feeble  and  narrow  soul  deceives 
.tself  by  taking  into  consideration  but  a  smal!  part  of  evil  or  of  good. 
An  ardent  diRposition   deceives  itstlf  by  gi\4ng  an  extreme  im-  h 
portance  to  a  particular  good,  hy  wliieh  all  eon&etiutivL"  evils  are  ( 
concealed  from  its  sight.     That  which  constitutes  a  bad  man,  is 
the  habit  of  pleasures  injurious  to  others ;  hut  tliis  very  habit 
eupposei*  the  absence  of  many  kiuds  of  pleasure.     One  ou^ht  not 
jto  hohl  ntilitij  responsible  for  mistakes  contrary  to  its  nature,  and 
which  it  idone  is  able  to  rectify*     If  a  man  culculntcs  badly,  it  is  ^_ 
not  arithmetic  which  is  in  fa^Jfc;  it  is  himself.     If  the  charges  H 
whieh  are  alleged  against  Machiavel  are  well  founded,  his  errors 
did  not  spring  from  having  cousultcd  t!te  principle  of  utility,  but 
from  having  applied  it  badly.     This  faot,  the  author  of  the  Anti- 
Mttchificel  has   clearly   perceived.     He   refutfs   the   Prince  by 
making  it  appeal*  that  its  maxims  are  fatal;  and  that  bad  faith  is 
bad  policy. 
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Those  \rho,   from  rcadmg  Cicero's    Offieu  and  the  Platouic 

ornlist*,  bwvf  a  confused  notion  of  the  usfful  as  opposed  to  the 

h"nri>t  oiVen  quote  th«t  obtK'rvatioti  of  Aristidee  upon  the  sHirnifl 

vhkh  Tbemistoclcs  wns  unwilling  to  disclose,  escept  to  liim  alone. 

'The  project  of  Themiatocles  hrfr^  adrrtrttftffsou*"  said  Anstide« 

the  BdsemUed  people,  "  but  it  is  ren/  urtjuaf.'''     Here  seems  to 

Ite  B  decided  opposition  between  the  useful  and  the  just.     Kot  so. 

It  IB  only  B  comparison  of  good   and  eTil.      Uttjt^t  is  a  terra 

^hlch  presents  the  collettiTO  idea  of  nil  those  evils  which  resalt 

from  B  situation  in  ■which  men  can  no  longer  tnist  one  another, 

Aiistidos  might  have  said^  "  The  project  of  Tbemistoclea  would  be 

useful  for  n  moment,  but  injurious  for  flgf«;  what  it  would  give 

is  nothing  in  comparison  with  what  it  would  take  away."* 

It  is  sometimes  scdd  that  the  principls  of  HtiUttj  is  only  a 

Ti^ul  of  epicureanism.  _  The  ravages  which  tbflt  doctrine  m(jde 

mo  nils  are  well  known.     It  was  adopted  by  the  most  corrupt 

of  1Q6I1» 

It  is  true  that  Epicurus  dlooo  of  all  tho  ancients  had  the  merit 
of  luviDg  known  the  true  souree  of  morals  ;  hut  to  suppose  that 

liifl  doctrine  lendft  to  the  consequences  that  have  been  imputed  to 

it,  is  to  suppose  that  hnppiae^s  may  beeomo  the  enemy  of  h.ippi- 

eae,      St'e  pratfndhu*  n(ai'i/t  voluptaiiiiia^  ut  ftifuris  nen  noeaaSf 

So  use  present  pleasureB  as  not  to  lessen  those  which  are  to 
come.  In  this  sentiment  Seneca  coincides  with  Epicurus ;  and 
what  moro  can  nioralitr  desire  than  the  retrenchment  of  every 
lileasuro  injurious  to  one's  self  or  to  others?  Now  this  is  the 
Very  principle  of  utility. 

But,  it  is  a;?ain  objected,  every  one  mates  himself  the  judge 
of  his  own  utility,  and  upon  this  system  every  obligation  will 
lose  its  force  the  moment  people  cease  to  see  their  intetest  in 
regarding  it. 

*  Thia  ftnocdote  ie  not  wortli  being  cited  iexcopt  to  clear  up  tlie  levse 

of   words.     Its   falsity   han    beoD    proved.      Sae    MitTDrd's    Hiatary  of 

Ore*ce.    Flatiaroh  wished  tfl  compliitieut  the  Atheoiftni  j  but  he  wonld 

hnv0  been  tniich  embarrAieaed  to  recouciie  bhe  grettcr  part  of  tbcir  hiatory 

^Kfdtli  thiv  Doblis  seatunent. 


Of 

lli 

Jljt, 


IB 


TRIXCU'lXS   or   Lfi&t$LATloy. 


Evciy  one  miikts  himself  the  judge  of  hiu  own  utility;  such 
U  the  fui?t.  aoil  sul-U  it  ou«rht  to  be;  otherwise  man  would  nrrt 
be  ii  rtitionuJ  a^t'nl=     He  who  ia  not  a  judg-e  of  what  in?  a^reetible 
to  Uini«  is  less  than  a  child ;    he  is  an  idiot.      The  i>bligutlon  ^_ 
which  binds  men  to  thuir  engagements  is  nothing  but  the  peroep-  ^| 
tion  of  a  superior  interest,  which  prevails  OTer  an  iiitVrior  inte-   ~ 

rest.     A  man  is  bound  not  only  by  the  particular  utility  of  eiich   , 

OF  fluch  an  engagement ;  but  when  the  engagement  bi^eomeB 
onarouB  to  one  of  the  ptirtieSj  he  is  BtiU  hound  by  the  general 
utility  of  engugonvnts ;  by  the  contidfULX'  iu  hia  wwrtl  which 
evi-ry  sensible  mun  wishes  to  inspire,  in  order  tliut  he  may  be 
cousidfrt'd  a  man  of  truth,  and  enjoy  the  advantages  incident  to 
thu  reputation  of  ]>robity.  It  is  not  tbti  e£Le;agcQLent  it«elf  which 
constitutes  the  obligation;  for  some  cng^jj^emcnls  aix.''  void^  and 
somu  are  unlawl'ul.  Why  ?  Because  Ihey  are  e8UH.incd  inju- 
rioujs.  It  is,  then,  the  utility  of  a  euutroct  which  i^ives  foioe 
to  it. 

It  ia  easy  to  reduGO  to  &  oalculatton  of  good  and  of  eril  all  th^ 
acts  of  tho  most  exnlted  virtue;  and  virtue  is  neither  degradMl 
nor  weakened  by  heiag  represented  as  an  efitct  of  roaRou,  and 
being  exphiined  in  a  simple  and  iutelU^ble  manner. 

If  we  refuse  to  acknowledge  the  principle  of  utility^  we  fall 
into  a  complete  eirole  of  aophietiy.  1  ought  to  keep  my  promise. 
"Why  ?  Because  my  consilience  bids  me  do  it  How  do  you 
know  that  yotir  conscience  bids  you  do  it?  Because  1  have 
fin  interior  feeling  to  that  cfTect.  AMiy  ought  you  to  obey  your 
eonscienca  ?  Because  God  is  the  autlior  of  my  nature,  and  to 
obt^y  my  conscience  is  to  obey  GL;id.  VThy  ought  yon  to  obey 
God  ?  Because  it  is  ray  tirwt  duty.  How  do  you  know  that  ? 
if  J'  constieuce  tells  me  eo,  &c,,  &c.  -We  can  never  get  out  of 
this  circle,  which  presently  becomes  the  source  of  ob&tinate  and 
inveterate  error.  For  if  we  judge  of  everything  by  feeling,  there 
is  no  means  luft  to  distinguish  the  dictates  of  an  culightx-ned  eoa- 
sideuce  from  those  of  a  blixided  one.  All  persecutors  will  have 
the  same  pretence ;  all  fouutica  tho  same  right. 
If  yuu  desire  to  reject  the  priuciple  of  utility  because  it  may 
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ilT  nppiied,  wliat  is  ihe-rc  to  put  in  its  place  ?    Where  is  the 

r  wliicli  caanot  be  atuBotl?     Where  is  this  inlbllible  guide? 

Will  you  substitute  for  it  some  de&poUc  principle,  "which 
orders  inen^  lil^e  poesivo  slaves,  to  act  so  ond^,  without  knowing 
why? 

Will  you  Buhstitute  for  it  aome  fluctuating  and  capriciouB 
eiple,  lounded  only  upon  your  own  intimate  and  particular 
feelings? 

If  fto,  what  motiTOB  will  you  hold  out  to  induce  people  to 
follow  you?  Shall  thcao  motives  be  independent  of  interest? 
In  that  caae,  if  peuple  do  not  sgree  with  you,  how  will  you 
reason  with  thetu, — how  bring  them  to  tennB?  Whither  will 
you  cito  all  the  soete^  all  the  syBteins,  all  tiie  contradictions  that 
cover  the  world,  if  not  to  the  tribunal  of  a  commoTi  interest? 

The  moat  obstinate  opposers  of  the  principle  of  utility  are  those 

ho  tako  their  stand  upon  what  they  eail  the  ri*h^iou/t  prinfiple* 
They  profess  to  take  the  vnU  of  God  for  the  only  rule  of  good 

d  cvi).     It  is  the  only  rule,  thty  say^  which  has  all  the  roqui- 

charactera;  which  ia  iiilallihle,  universal,  sovereign,  and  so 

on.     I  answer  that  the  religiuue  principle  is  not  a  distinct  prin- 

ple  hy  itself;  it  is  only  a  particular  form  of  one  or  the  other  of 

oae  above  de^^ribed.     Unless  God  explains  himself  to  each 

dividual  by  immediate  acts  and  particular  revelationii,  what  lb 
his  will  con  only  be  what  we  preaumo  to  be  such.  How 
B  a  man  presume  the  will  of  God?  From  his  own.  Now 
ticulur  vrUl  is  alwaya  directed  l>y  one  of  the  thi'ee  prin- 
above  described.  Uow  do  you  know  that  God  furhids 
sueh  and  each  a  thing?  *' Because  it  would  be  prejudicial  to 
the  happiiieefl  of  niankind,"  acsiwcra  the  partisan  of  utility. 
•  Beeause  it  includes  a  gross  and  &i'n,-iual  pleasure,"  says  the 
ascetic.  "  iJecause  it  wounds  the  conscience,  is  contrary  to 
Jiatural  aentimente,  and  ought  to  be  detested  without  stopping  to 

aminv  it," — each  is  the  language  of  antipathy. 

But  revelation,  it  will  be  eaid,  is  the  direct  expression  of  the 
will  of  God.     niere  is  nothing  left  to  be  qucetioued  or  disputed. 

ere  i»  a  guide  far  preferable  to  human  reason* 


so 
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1  do  not  answer  indirectly  that  revelation  is  not  univorsal ; 
tlift-t  oven  atQong  Chrwtifln  nations  there  are  Tnany  persona  who 
do  not  admit  it;  and  that  in  mor:il?i  and  politics,  some  principle 
of  reaaoning  is  necesstiry,  which  is  Lommon  to  all  men.  But  I 
reply  that  revelation  is  not  a  syBtpm  of  polities  nor  of  morals; 
that  ttll  its  precepts  need  to  hu  explnincd,  modified,  and  limited, 
one  hy  the  other;  that,  taken  in  a  littrnl  seiise^  they  would  ovei^ 
turn  tho  world,  annihilate  self-defence,  induBti^,  commerce, 
reciprocal  attachments ;  and  that  eceleBiastical  history  ia  an  in- 
contestable proof  of  the  friphtful  evils  which  have  resulted  ftx)m 
religions  maxima  badly  understood. 

What  a  difiercnco  between  the  Protestant  and  CathoUe  theolo- 
gians—between the  raodema  and  the  ancients!  The  gospel 
moruJity  of  Paley  is  not  the  pospel  morality  of  Nioole.  That  of 
the  Jansontsts  was  not  that  of  the  Jesuits. 

The  interpreters  of  Scripture  may  be  divided  into  throe  clnsBea, 
The  first  class  have  the  principle  of  ntihty  for  their  rule  of 
criLieifim;  the  second  class  are  ascetica;  tho  third  clasai  follows 
the  mixed  impressions  of  sympathy  and  antipnthy,  Tho  first, 
far  from  excluding  pleasure,  quote  it  aa  a  proof  of  the  goodne«8 
of  God.  The  ascetics  arc  its  mortal  enemies ;  if  they  ever  permit 
it,  it  ia  not  for  itself,  but  only  in  view  of  some  certain  necessary 
end.  The  last  approve  it,  or  condemn  it,  according  to  their 
fancy,  without  being  guided  by  the  consideration  of  consequences 
It  seems,  then,  that  revelation  ig  not  a  principle  hy  itself;  for 
nothing  can  be  properly  called  a  principle  except  that  whioh 
needs  no  proof,  and  which  serves  to  prove  everything  else. 


CHAPTER  YI. 

Thi  dtfermi  hintk  efPlemurei  and  Pains. 

"We  eatperience  without  cessation  a  variety  of  sensations  whiehi 
do  not  intercat  us,  and  which  glide  by  without  fixing  our  atten- 
tion.    Thus,  the  greater  part  of  the  objects  which  are  familiar 
to  n$  no  longer  produce  a  sensation  sufficiantly  vivid  to  cause  na 
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tter  p^n  or  pleasure.  These  namt's  otuinot  be  given  except  to 
usutions  -^'hieh  at.Lraufc  our  attention ;  wMch  mukc  theTneelTea 
notiei'able  in  the  crowd ;  and  of  which  wo  desire  the  coutipuance 
01-  the  end-  These  pk'Mtirable  perceptions  are  either  simple  or 
coluph'X  ;  simple,  when  they  cannot  bo  decomposed  into  others ; 
mplejc,  when  they  are  composed  of  ^eTeral  eiiiiple  paina  or 
iinple  jilettsures,  or  perhaps  of  a  niixturw  of  pleasures  and  pnins. 
"Whiit  dL-termlnes  its  to  regard  several  pleasures  as  a  complex 
easure,  and  not  an  so  many  Biniple  ple;ii*ure6,  is  tbc'  nature  of 
cause  which  eseites  theni.  Wo  arti  led  to  consider  all  the 
urea  which  are  produced  by  thp  action  of  the  flame  cause  oa 
le  pleasure.  Thus  a  theatrical  bIiow  which  grutiiieH  many 
senses  at  the  same  time  by  the  beauty  of  dt^t: orations, 
music,  company,  dre«8ee,  and  tlie  action  of  perlbrmera,  conetitutGa 
a  complex  pleasiire« 

It  has  cost  a  great  labour  of  analysifl  to  prepare  a  complete 
talugue  of  the  simple  pleasures  and  pdns.  This  catjdog:ue  lias 
dryness  which  will  repulse  many  reudi^ra,  for  it  is  not  tlie  work 
of  a  writer  of  romance,  who  only  seeks  to  please  and  move ;  it  is 
a  bill  of  particularB,  it  is  the  inventory  of  oor  sensationSi 


^^^^^^^  Sectioit 

^B  Ist.  Plea$urM  of  Senjte^- — Those  which  can  be  immediately 
referred  to  our  organs  indi^pendeuOy  of  all  asaoclations,  -risj.,  the 
pleasures,  of  iante^  of  niftcU^  of  ught^  of  hettfintff  of  iauchf  eepeciaUy 
the  blessing  oihtaUh,  that  happy  tiow  of  spirita,  that  perception 
gf  an  easy  and  unburdeuBome  existence,  which  cannot  he  referred 
Xx>  any  of  the  aenses  in  particular,  buE  which  appertains  to  all  the 

IvitaJ  funcliona;  finally,  the  pleasures  of  noveJi^^  those  which  -wq 
Mtperif  tice  when  new  objects  are  applied  to  our  Benacs.     They  do 
■Mjt  form  a  separate  claa^j  hut  tbry   phiy  bo  coudpicuous  a  part, 
ILat  it  is  uceesaary  to  mention  them  exprt^sly- 
I    ind»  Plea9urt9  o/Rtchu — ^meaning  thereby  that  kind  of  pleasure 
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whicli  we  di'nvo  firom  the  possession  of  a  thing,  which  is  a  means 
of  L'lJJoTtnent  or  Bccurity,^ — a  pleasure  which  ia  most  lively  at  the* 
^laomt'nt  of  acf^uisition. 

3rd.  Plfanurti  of  Addrtfun. — Those  which  result  fiwm  some 
^4iffi>-iilty  overcome,  from  somR  rt-lative  perfection  in  the  hundlinf; 
md  employ  of  the  in&tmmenta  which  aid  in  the  atUmmeat  of 
[pleaBure  or  utility.  A  person  who  touches  n  harpaiebord,  for 
[example,  experiences  a  pleasure  perfectly  distinct  from  that  of 
lliearing  the  snme  pieee  of  innstc  ext'cutcil  by  auother. 

4th.  P/«Mi*tfrr»  {tf  Friniihhip. — Those  which  accompany  the 
pcrsiULsion  of  pD«»esf^ing  the  good  will  of  such  and  atich  indi- 
vidiinlg,  and  the  right  of  expecting  from  them»  in  cotisequenoe, 
epgntftiit  otts  and  gratuitous  scrvicL'&. 

5th,  Phamrtfa  o/tt  tjood  Ji^pufMioti,~Thoae  whieh  actwmpany 
the  posse*aion  or  acquisition  of  the  esteem  and  good  will  of  the 
people  about  us,  the  persons  with  whom  we  may  have  relations 
or  common  inU.'re8t8j  and  as  a  fruit  of  this  dispoBttion  on  their 
parti  the  right  of  expecting  their  voluntiuy  and  gratuitous  scr- 
Tioesi,  should  wo  happen  to  need  tUem, 

6th.  Fhmnre^  of  F«wer, — Those  which  a  mim  expcrienccisi  who 
perceived  in  hiuiitelf  the  means  of  disposing  others  to  serve  him 
through  their  hopes  or  their  fcara ;  that  is,  by  the  fear  of  some 
e^-iJ,  or  the  hope  of  gome  good  Avhich  he  can  do  them. 

7th.  Pleaxuref  of  Pidy. — Those  which  accompany  the  per- 
lasion  of  acquiring  or  posscs^tig  the  favour  of  God  ;  and  the 
power,  in  cocaequenccj  of  expecting  particulEu*  favour*  from  him, 
either  in  this  life  or  in  aQother. 

8i!i,  Plcttsurrn  fif  Brnrrolrncf. — Plensuifs  which  we  are  sensible 
of  taeting,  when  we  contemplate  the  happiness  of  those  who  love 
us.  They  may  ale^j  he  called  ^^*(w«r(?/»  of  ^^mpaih^  or  pl^yum 
of  ike  itociai  tiffirctiofis.  Their  force  is  more  or  less  expansiTe. 
The)'  have  the  power  of  concentrating  themselves  into  a  narrow 
circle,  orof  jipreadiug  over  entire  humanity.  Benevolence  extends 
^itself  to  auimnls  of  which  we  love  the  species  or  individual&j  the 
Igns  of  their  happiness  sffcct  us  agreeably. 
9th.  Pletxturt*  fsf  Mnlefolenee, — They  result  from  the  sight  or 
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Hmugbt  of  pEiin  cndiirt'd  by  those  "bnn^s  who  do  Bot  love  ue, 
vnc'ther  men  or  aaimals.     They  may  also  be  called  phasHres  of 
tht  irascrblf  pastiontf  of  antipaffff/j  or  of  ih«  antl'^miat  affr-Hiom* 
lOlh.  Wlien  we  apply  our  muutjil  faeuUica  to  the  acmiisition 

I  of  now  ideas,  and  discover,  or  thiuk  wu  tliscovur,  iiitereptinj^ 
tratha  in  the  moral  or  physical  aciencea,  the  pleasure  which  we 
expi'rifUfc  may  be  called  the  phnnnre  of  hiaivfedija.  The  trnn^- 
port  of  joy  whith  Arehimedus  iVlt  at  the  Bolutiun  of  a  dilKciUt 
Jjrohlem,  ift  easily  undt-ratood  by  all  those  whe  have  oppUed 
themselves  to  abtstroct  studies. 
Hth.  When  we  bave  tasted  such  or  such  a  pleasure,  and  in 
certnin  cuRes  eren,  when  wc  Lave  siiflc'red  such  or  such  a  pain, 
wc  love  to  retrace  them  exaetly  in  the  pretise  order  of  all  their 
clreumstanccs.  These  ore  the  phasHret-  of  memory.  They  are  m 
varied  as  the  reeolleetions  in  which  they  originate. 

fcl2th.  But  somctimea  lucraorj'  suggeets  certain  pleasures,  which 
e  ammge  in  a  di^erent  order,  according  to  our  desirea;  and  to 
hichwe  join  the  mostngrecable  eireumstances  we  have  noticed, 
thtr  in  otir  own  life  or  in  that  of  others.  These  nre  ph<imrf» 
<^  thf  imatjinatwn.  The  paicter  who  copies  after  nature,  rejjre- 
senta  the  opcrationa  of  memory  ;  he  who  selects  groups  here  and 
there,  and  iiiranges  them  to  suit  himsL^lfj  represents  theworking;8 
of  the  imaji;i nation,  New  ideua  in  the  arts  and  seienceBf  and  all 
discovirrits  which  interest  our  curiosity,  contribute  to  the  pleasures 
of  the  imagination^  which  sees  in  these  discoveries  on  extension 
of  ila  fiild  of  enjoyments. 

13th.  The  idea  of  a  futnre  pleaAure,  joined  to  the  expectation 
of  presently  enjoying  it,  eonatityte*  the  j?/rtf*Mr(r  p/ Ao^. 

1 4th,  Phmures  of  As^ociuthn. — An  object  may  be  unable  to 
give  any  pleasure  in  itself;  but  if  it  i^i  connected  in  the  raind 
urith  some  other  object  is'bieh  is  ftpreeahle,  it  participates  in  the 
eharm  of  that  object.  Thus  the  diffL-rent  incidents  of  a  game  of 
ehunce,  when  we  play  for  nothing,  derive  their  intcrrat  from  an 
ftssoeiation  with  the  pl^^asure  of  gaining. 

1 5th.  Lastly,  there  are  pleasures  fouoded  upon  paine.  When 
one  has  suSbrcd,  the  cessation  or  diminution  of  the  pain  is  it«e^ 


24 


FBEPCTPUrat   OF   LEGISULTIOW. 


a  pleasure,  and  often  a  voiy  lively  one.  These  may  ha  callod 
pha/mrfs  of  reliefs  or  of  delieeranee.  They  are  as  vmioua  as  our 
pains. 

Sunli  iiro  the  tnat^^ials  of  nil  nur  enjoyments.  Thoy  ir&ite, 
combine^  and  raodity  each  other  in  a  thousand  wnys,  stj  th»t  it 
roqutTfig  some  littie  aettmtion  and  exporienco  to  discoTor,  in  « 
complox  ple«LBur«,  all  the  HimpLc  plt^asures  which  are  ita 
'eloTnenta. 

The  delight  which  a  coimtry  landiwape  gives,  is  ooniposed  of 
different  pleusurea — pk'aeun;*s  of  the  eeuscB,  of  the  inia^'ination, 
aad  of  sympathy.  Tlio  variety  of  objfcts  nod  thtir  various 
colours,  the  flowoi's,  tho  trt'es,  iho  int'.'rmistiire  of  light  and 
shade,  gratify  the  sigjht;  the  car  is  soothed  by  the  song  of  birde, 
the  murmur  of  fountaine,  and  the  gentle  mstling  which  ihc  wind 
makt's  among  tlio  loavea ;  the  air,  orabolmi-d  with  the  perfume  of 
frt'sh  vegetutioiij  wafts  agreeable  odours;  while  its  ehistic  purity 
makes  the  eirctdation  more  rapid  and  exercise  more  a^^eable. 
Imagination  and  benevoU'reo  uoite  to  erabpUish  the  scene,  by 
)resentin'*  ideas  of  wealth,  of  abundance,  of  fertility.  The  inno- 
cence aiid  happiness  of  the  birds,  the  Hocks,  and  the  domestic 
■niintils,  furnish  an  agref^ablo  eon  bast  to  the  recollection  of  the 
fatigues  and  agitations  of  human  life.  Wo  transfer  to  tlie  in- 
liabilants  of  the  oountij  all  the  pleasures  with  which  the  novelty 
of  these  objects  inspires  us.  Finally,  aeentimcnt  of  gratitude  to 
that  eternal  Btdng,  whom  wo  regard  as  the  author  of  all  these 
benofitsr  augments  our  confidence  and  our  admiration. 


< 


Section    II. 

Simple  Pains, 

Ist.  PaiM  of  Privation. — Thesij  correBpond  to  all  the  plea- 
■ures  whose  ahsenee  ezeiteB  a  sentiment  of  chagrin.  They  exist 
in  three  principal  modifieations.  Ftr^t^  if  we  desire  a  certain 
pleasure,  but  have  more  tcai'  of  wanting  it  than  hope  uf  obtaining 
it,,  the  paitL  that  reaulU  may  be  ualled^utn  o/denre,  or  of  unsatuJUd 
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de*ite.  Sfcond,  it  wa  have  liad  strong  liopea  df  enjoring  the 
pleasure  in  qufstioa,  but  tim&e  hupes  liAve  suddenly  failtid,  this 
privation  is  a  pain  af  dmajpjrotntj/ient.  Thtrd^  if  we  have  enjoyed 
a  good,  or,  what  amounts  to  the  same  thing,  if  we  have  couTit(>d 
strongly  upon  its  poHseesion,  aud  then  lose  it,  the  sentiment 
which  thiM  lo&s  produces  is  raUud  re^ral.  That  languor  uf  bouI 
dDBcrihed  by  tliu  word  ^tttmi  is  a  puin  of  privalion  wliich  cannot 
be  reJerred  to  any  particular  object,  but  to  thy  absence  of  every 
agreeable  svnsation. 

2nd.  Pains  of  Sensf. — There  are  nine  kinds:  ii\o»s  ot hunifer 
and  thirst:  thgse  of  ta»tft  uf  imelU  of  i&ucht  produet^d  by  tho 
applioatioa  of  eubytaneus*  whivh  cicite  disagreL-able  aensatioiis; 
those  o(  hfurinff  and  »it/ftf,  produced  by  eouuds  or  iauigea  which 
offend  thuw  organs,  indt'peudcntly  of  association  j  extrng  of  cold 
or  hftit^ — unless  tliese  paiua  ought  to  be  referred  to  the  sense  of 
toueh;  diseases  of  all  kinds;  tinuUy,  /ntigite,  whether  of  ipind 
or  body. 

3rd.  Paim  of  Jfai-aildrfss. — Those  which  are  sometimes  ex- 
porifuced  in  fruitless  atteiapts  or  laborious  efforts  to  apply  to 
their  different  uses  tlie  various  kinds  of  tools  or  instruments, 
whether  of  pleasure  or  pain. 

4th.  Pam<  of  £nmii^. — Those  whieh  a  man  feels  when  he 
believes  himfl^lf  an  cjbject  of  maU'Vok'netj  on  the  pait  of  certain 
individuals,  and  apprehend*  that  he  niiiy  be  exposed  in  eonso- 
qucQce  to  experience  tbe  practitsal  effeets  of  their  hatred. 

hih.  Pain»  of  a  Bad  lOputation. — Those  which  a  man  fcelft 
when  he  believes  himself  uetually  an  object  of  the  malevolence  or 
contempt  of  the  world  whieh  surrounds  !iim,  or  exposed  to  become 
90.  They  may  also  be  calltfd  ^etm*  cf  dishonourf  or  jiainn  of  tha 
popular  $atictfOK. 

Oth<  Pnin*  of  Piettj, — They  result  from  the  fear  of  having 
offended  the  Supreme  Bting,  and  of  iiKun-ing  his  chastisements, 
either  io  this  Ufe  or  in  th<^  life  to  come.  If  they  are  thought  to 
be  well  founded,  they  ore  called  rdiijiom  ffara, — if  ill  founded, 
they  are  denominated  nuperstiiiaas  f^ttrs. 

7th.  Pttin^  of  limevolenoe.—'£hti»e  arc  the  paiufi  which  we 
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cxppriencc  at  the  tsi^hi  or  thought  of  the  BuffbriDg  -wbethor 
men  or  aniroals.  The  emotiona  of  pity  make  us  weep  at  the 
miseries  of  othrrs,  as  well  us  at  our  own.  Thor  may  also  be 
called  paiH4  of  ni/mpathy,  paiji*  of  the  social  aJft'rtwMS. 

8th.  Fainx  of  Mahvoi&nce, — ^TIiP«e  axe  the  painR  we  experience 

reflecting  on  tht  hujtpiaoHs  of  those  we  liiite.     They  may  ako 

CoUed  paint  ef  attiipnihtf^  pains  of  f/ie  anti-^ot'iai  a^fction*. 

9th,  10th,  and  llth.  *^hv  paim  ofmemortf^  of  the  ima^iHttfion^ 
and  of  fiar,  are  the  exact  reveres  and  counterpart  of  the  pleaBures 
of  correspoading  names. 

The  labour  of  prcpanHg  this  catalogptie  af  pleasures  and  pnins 
ia  dry,  but  its  utility  is  great.  The  whole  system  of  mornlp,  the 
wholo  »yatem  of  lo^slution,  rcst^  upon  a  aingle  bn&ie,  and  that 
basis  is,  the  hiatrled^e  of  pttm»  and  phtmurea.  It  is  the  only 
foundation  of  clear  ideas  upon  those  sul^jtcta,  When  we  speak 
of  vices  and  Tirtucs^  of  actions  InnLfcent  or  crinmmt,  of  a  systenoi 
remuneratory  ot  peoal^  what  is  it  lUit  we  speak  of?  Of  paina 
and  pleasures,  and  of  nothing  else.  A  reason  in  morals  or  politics^ 
whieh  cannot  be  translated  by  the  simple  wotfk  pttin  or pUa^urt, 
is  an  ob^t^ure  and  &ophietical  reason,  from  which  nothing  eau  bo 
conehuleii. 

You  wish,  for  example,  toetudy  the  subject  of  offenees, — that 
great  object  which  diivcts  all  legislation.  This  study,  at  bottom^ 
will  be  nothing  but  a  comparison,  a  caJculation,  of  pains  and  pleo- 
surcs.  You  consider  the  cnminalitrf  or  the  (ti'iYof  oi-rtain  actions, 
— ^thiit  is,  tlie  pains  whirh  result  trom  them  to  ffuch  and  such 
individuala ;  the  motive  of  the  delinquent, — that  is,  tha  exp<?e- 
tution  of  pleaflure  which  led  hiai  io  oommit  the  action  in  question ; 
the  adrantngp  of  the  oii'cnre, — that  ie,  the  acrjuisition  of  pleasure 
which  has  resulted  from  it ;  the  U<fti}  puninhmtnt  which  oui;ht  to 
bo  iiiflicteJ, — that  is,  what  paia  the  guilty  peiBon  ou^ht  to 
undergo.  It  thus  appear*  that  the  theory  of  pains  and  pleasures 
is  the  sole  fotmdation  of  all  knowledge  upon  the  subject  of  legia- 
latiuo. 

The  more  these  two  eataloguee  are  examined,  the  more  matter 
for  reflection  they  will  bo  found  to  contain. 
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It  is  obvious  at  once,  that  jilcnsuros  untl  piiiini  mar  be  divided 

mto  two  tlasBcs ;  pletinnreft  and  puiita  irfu'vh  relute  fo  olher« : — 

UoMUi'fa  and  pdinit  pureUf  pemonaL    Those  of  benevolence  and  of 

mulevolenoe  composu  the  fir^t  class;  all  the  rest  hdongto  the  second. 

It  is  worthy  of  obserrntion  that  many  kinds  of  pleasure  esdst 
^tbout  having  correpponding  pains.  1st.  Phamrcfi  of  vni^eliy. 
The  sight  of  new  objects  is  a  source  of  pleasures,  while  the  simple 
abse&CG  of  now  objects  is  not  felt  as  a  paijQ.  Gud,  PUnsum  of 
toee.  The  want  of  them  is  not  attended  *ith  positive  pain, 
except  when  there  is  disappointmont.  Some  tempcraiuenta  may 
Buifi^r  from  this  waat,  hnt  in  general  continence  i$  in  the  power 
of  every  one,  nnd  is  very  fur  from  being  a  state  of  pain.  3rd, 
^ifrtmren  ofn'rhs  attd  of  ftcqumttQii^  :  they  have  no  corresponding 
painfi  eiCL'pt  where  there  is  diflappoLutment,  To  ocrtuirc  ia  always 
agreeable  ;  eimplo  noD'acquisition  is  not  felt  as  a  pain.  4th.  It 
is  the  same  with  the  phamres  of  power.  Their  possession  is  a 
|:ood ;  their  mere  absence  is  not  an  evil ;  it  is  only  felt  as  aa  evil 
by  n'fisuTi  of  some  particular  circumstuitec,  such  as  privation  or 
.ppointment^ 


CHAPTER  Til. 

Pai'm  and  Pteasnrei  considered  t»  Saacitont. 

The  will  cannot  be  influenced  except  by  motives  ■  but  when  we 
speak  nf  moihe*,  we  speak  oi pleti»uret  ot  pttinn.  A  being  whom 
we  cottld  not  aifect  either  by  painful  or  pleasurable  emotioae 
vould  be  eompletelj'  indepcndt-nt  of  us. 

The  pain  or  pleasure  which  is  attached  to  a  law  form  what  is 
[^lod  its  sanelion.     The  laws  of  one  state  are  not  laws  in  anotheri 
because  they  have  no  sanction  there,  no  obligatory  force, 
Pleufiures  and  pains  mwy  be  di;i^tinguished  into  four  closaQs: 
1st,  PhysicaL 
.  2nd.  Horal. 
3rd,  Political. 
4th,  Religious. 
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ConaequGTitly,  wh^?!!  we  cume  to  consider  pains  and  plen^uree 
undiT  the  clmracter  of  punishmentd  and  rewards^  atUi:hfd  to 
certain  rules  of  conduct,  we  may  diatiD^iiflh  four  sanctions. 

liL  Those  pleasures  and  pains  wbieli  may  be  expected  in  tlie 
ordinary  course  of  natmv,  acting  by  itaelf,  A^-ithoiit  human  inter- 
vention, compoBo  the  natural  or  pIit/Ktcal  Maneitou. 

2nd.  The  pleasures  or  pains  which  may  bo  expected  from  the 
action  of  our  fpllow-men,  in  virtue  of  their  iriendBhip  or  butrt*d« 
of  their  esteem  or  their  contempt — in  one  word,  of  their  spon- 
taneous disposition  towards  ue,  compose  the  mvraj  mnciiott ;  or  it 
may  ho  called  the  poptdar  sanctiunt  sanction  of  ptihlic  opinion, 
tunciiun  of  honour.,  aanciion  t/f  the  pains  and  plea suren  of  tttfmpaChjf, 

3rd.  Thtj  pleasures  or  puiiis  which  muy  be  expected  from  the 
aotion  of  the  magistrate,  in  rirtue  of  the  laws,  compose  th@^/i- 
iical  mnction;  it  may  also  he  called  the  legal  tanciion. 

4th.  The  pleasures  or  pains  which  may  be  expected  in  virtuo 

the  threats  or  promises  of  religion,  compose  the  rtligiout 
met  ion. 

A.  man's  house  is  destroyed  by  fire.  Is  it  in  conscqucnoe  of 
his  imprudence  ?— It  is  ii  pain  of  the  natural  eanction.  Is  it  by 
the  sentence  of  a  judge  ?— It  is  a  pain  of  the  political  suiiction. 
Is  it  by  the  malice  of  his  ntjighbours  ? — It  is  a  pain  of  the  papu- 
lar unction.  Is  it  suppos^'d  to  bo  the  immediate  act  of  on  offended 
Divinity? — In  stich  a  case  it  would  be  a  pain  of  the  religiouA 
santtion,  or*  vulgai'Iy  speaking,  a  jud^^cnt  of  God. 

It  is  evident  from  this  example  that  the  same  sort  of  paine 
belong  to  all  the  sanctioas.  The  only  difiorence  isln  tbecircmn- 
stancos  which  produce  them. 

This  classification  will  he  very  useful  in  the  course  of  this  worit. 
It  is  an  easy  and  uniform  nominelntiire,  absolutcliy  necessary  to 
distingiiish  and  describe  the  different  kinds  of  moral  powei?, 
those  intelieetual  levers  wLieh  constitute  the  machinciy  of  the 
bujnan  heart* 

Thc&e  four  sanctions  do  not  act  upon  all  men  in  the  some 
manner^  nor  with  the  eume  dci^ivc  of  force.  They  are  eometiraes 
rivula,   sometimes  allies,   and  sometioied  enemies,     IMien  Uiey 


PRUynTTLBS   OP   LEGISLATION". 


S9 


Bgree,  fheyoperoto  with  an  irresistitile  power  ;  when  they  arc  in 
opposition,  tbt-y  malually  onft-uble  each  other ;  when  they  are 
rivals,  they  produce  uncertainties  and  eontradictiona  ia  the  con- 
duct uf  -men. 

Four  hodics  of  laws  tuny  he  imaged,  corresponding  to  these 
four  sanctions.  The  highest  point  of  perfection  would  be  rcnched 
if  these  four  codes  conatituted  but  one.  This  perfection,  however^ 
is  as  yet  far  distant,  though  it  may  not  he  impossible  to  attain  it* 
But  the  legislator  ought  always  to  recollect  thnt  he  can  operftt«  t 
directly  only  hy  means  of  the  politictd  sanction.  The  three  | 
Others  must  necessiuily  be  ita  rivals  or  its  allies,  its  antagonists  or 
its  miniBtera.  If  he  neglects  them  in  hiscalculutions,  he  will  he 
deceived  in  Ma  reaolta ;  but  if  he  makes  them  subservient  to  his 
views,  he  will  gain  im  immense  power»  There  is  no  chance  of 
unitiug  them,  except  under  the  standard  of  utility. 

The  natural  sanction  is  the  only  one  which  always  acta ;  the 
only  one  which  works  of  itaclf;  the  only  one  which  ia  unchange- 
able in  its  principal  chaiTjcteristica.  It  insensibly  draws  all  the 
others  to  it,  corrects  their  deviations,  and  produces  whatever 
miifoi'mity  there  i5  in  the  sentiments  und  the  judgments  of  men. 

The  popular  sanction  and  the  religious  sanction  are  more 
variable,  more  dependent  upon  human  capricses.  Of  the  two,  the 
jtopular  sanction  ifi  more  equal,  more  steady,  and  more  const^intly 
in  accordance  with  the  principle  of  utility.  The  force  of  the 
religious  aanttion  ia  more  unequal,  more  apt  to  change  with  times 
and  indiridtialg;^  more  Bubject  to  dangerous  deviations.  It  growa 
weak  by  repose,  but  reviTPs  by  opposition. 

In  some  reapeete  the  political  Sfinction  has  the  advantage  of 
both.  It  act*  upon  all  men  with  a  more  eq;ual  force ;  it  is  clearer 
and  more  precise  in  its  preeepta ;  it  is  surer  and  more  exemplary 
in  its  operations;  finally,  it  is  more  Bu^fjcptiblo  of  being  carried 
to  perfection.  Its  progress  has  an  immediate  influence  upon  the 
prog^ress  of  the  other  two  ;  but  it  embraces  only  actions  of  a  cer- 
tain kind ;  it  has  not  a  sufficient  hold  upon  the  private  conduct  of 
individuals;  it  cannot  proceed  except  upon  proofs  which  it  ia 
often  impossible  to  obtain ;  and  secrecy,  force,  or  stratagem  are 
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able  to  escape  it.  It  thus  »ppearft,  from  considering  what  eacli 
of  theso  sanulious  can  etfi-Tt,  ajid  whut  tlK?y  eaanot,  that  neither 
ought  tt>  be  reji'L'ttd,  hut  tlmt  all  ahaulcl  hf  employed  and  directed 
towtinls  Uie  sLune  end.  Th4.-y  iiri>  Uku  magnets,  of  Trliit-h  the 
virtijt^  is  destroyed  whiMi  thej  are  presented  to  each  other  hy  their 
contrary  poles,  while  ihelr  power  is  doubled  when  they  are  unitod 
hy  tlie  poles  wliii;h  t'orrespond. 

It  may  be  ohserved,  in  passing,  that  the  dystema  which  havo 
BttoBt  divided  men  have  been  founded  upon  an  exclusive  prcl'etonco 
givt'U  t*)  one  or  the  other  of  these  aauctions.  Euch  has  hsid  it* 
partianns,  who  have  wished  to  exalt  it  aboTe  the  others.  Each 
has  liad  its  enemiesj  who  have  sought  to  degrade  it  by  showing 
its  weak  side,  expciaiog  its  errors,  and  developing  all  the  evils 
whifh  have  rostilted  from  it,  ivithaut  making  uny  mt'ution  of  il3 
good  etfccta.  Such  ie  the  true  theoiy  of  all  those  paradnxea 
which  elevate  nature  against  society,  politics  againat  rcligioQ, 
relijiion  agninst  nature  and  govcmment^  and  so  on, 

Kaoh  of  these  sanctions  ie  susfeptible  of  error,  that  is  to  say,  of 
some  Bpplieatioua  contrary  to  the  principle  of  utility*  Uut  by 
applying  the  nomenclature  above  explained,  ifc  is  easy  to  indicate 
hy  a  single  word  th«  seat  of  the  evil.  Thus,  fur  example,  the 
reproaeh  which  after  the  punishment  of  a  criminal  faUs  upon  an 
inuocetit  family  is  an  eiTor  of  the  popular  saactiou.  The  otfrnoe 
of  usury,  that  isj  of  receiving  interest  above  tht3  legal  interest,  ifli 
an  error  of  the  poUticid  sanction,  Hoi-esy  and  magie  aro  errors 
of  the  religious  sanction.  Certain  sympiMhies  and  antipathies  are 
errors  of  the  natural  sanction.  The  first  germ  of  mistake  exists 
in  some  fiingle  Banction^  whence  it  commonly  epreofJs  into  the 
others-  It  is  neeessary,  in  jtll  these  cases,  to  discover  the  origin 
of  the  evil  before  we  can  select  or  apply  the  remedy. 
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CHAPTER   VIII. 

Thi  measure  of  PUamres  and  Pains. 

TsK  eole  object  of  the  legislator  is  to  increase  pleasures  and  to 
prevent  pftins ;  ami  far  tliis  parposu  htou|»lit  tuba  well  acq iiflictt'd 
•with  their  respet;tivu  valut-a.  As  pluasureB  and  pjiini?.  are  the 
only  instrumonta  wiiicb  Ke  emplojs,  he  ought  carefully  to  study 

^«tb^ir  power. 

^^->^ir  we  examine  tho  (palue  of  a  pleasure,  considered  in  itself,  and 

r       in  rolation  to  a  Riagle  individual,  ^^'v  shall  find  that  it  depends 

^_upon  four  circumatunceB, — 

^H  1st.     Iti  intensity. 

^^^  2nJ.  Itfi  diirndon. 

^^m  Srd.    Its  certainty . 

^^  The  valtiG  of  a  pain  depends  upon  the  same  circiimsbmces. 

But  it  is  not  enough  to  oxatnin(^  the  Viilue  of  pk-asupea  and 
pains  as   if  they  wtro   isolated  and   indepcndtjiit-     Pains   and 

fbiisiires  may  have   oth^r   pain^;    and   pleasures   aa   their  eon- 
E^]Uencee.     Tberelbre,  if  wc  wish  to  caloulato  the  iendencff  of  an. 
ct  from  wliioh  there  resultB  an  immciUuto  piiin  or  pluasure,  we 
luat  take  two  additional  ctreunistaiiues  into  the  account,  viz.— 
5th»  ItM jjrotiuvticaiess. 
fith.  Hh  purity. 
A  productive  piea^ure  ia  one  which  is  likely  to  be  followed  by 
other  pl(?Asur€«  of  tho  same  kind. 

A  prftdficih^  pfthi  is  one  which  iB  likely  to  he  followed  by 
othor  pains  of  the  same  kind. 

A  pure  plflanurf  in  one  which  is  not  likely  to  produce  paina. 
A  pure  pain  is  one  which  ia  not  Ukely  to  produce  pleasures. 
When  the  calculation  is  to  bu  made  in  relation  to  a  eoUcotioa 
f  individuals^  yet  another  elpraont  is  necessary, — 

7th.   ItJi  extent. 
That  is^  the  number  of  person'^  who  arc  Ukely  to  find  themselTeB 
ected  by  this  pain  or  pleasura. 
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Wlicn  Ave  wish  to  value  jui  action,  irc  must  follow  in  detail  all 
the  operations  above  iudicuted.  These  are  the  elcmenta  of  moral 
calculatjon  ;  and  leglslatioft  thus  becomcB  a  matter  of  arithmetic. 
The  evil  produced  is  the  out;;n,  the  good  which  results  is  tha  ^ 
income,  Tlie  rules  of  this  ealculation  are  like  those  of  any  other,  H 
This  Is  3  slow  mothotl,  hut  a  sure  one  j  whilei  what  ia  called 
Bcntiment  \%  a  prompt  estimate,  hut  apt  to  he  deceptive.  It  ia 
not  neceasAr}'  to  recommenpe  this  oaleolation  upon  eTerj*  oocasion. 
When  one  has  heoome  familiar  with  the  protess;  when  he  bufl 
acquired  that  juetneas  of  estiniato  which  rtsrilts  from  it;  he  eaa 
compare  the  sum  of  good  and  of  evil  with  »o  much  promptitude 
as  wHiredy  to  be  conscious  of  the  attps  of  the  calculatioii.  It  i* 
thus  that  we  perform  manj-  nrithmctical  calculations  almost 
without  knowing  it.  The  annlytin^al  mt't!ind,  in  all  its  details, 
becomes  essential,  only  when  some  new  or  complicated  matter 
atisea;  when  it  id  neceBSitiy  to  clear  up  »ome  disputed  point,  or 
to  domonstTate  a  truth  to  those  who  are  yet  nnacr|uaintod  with  it* 

ThiB  theoty  of  moral  talculation,  though  never  clHSrly  ei- 
pljftined,  has  always  been  folJowpd  in  practice  j  at  least,  in  every 
co-E*  where  mm  have  had  clear  ideas  of  their  interest.  What  lA 
it,  for  example,  that  makcfl  up  the  value  of  a  landed  estate  ?  Is 
it  not  the  amount  of  pleasure  to  l>e  derived  from  it  ?  and  doea 
not  this  value  vary  according  to  the  length  of  time  for  which  the 
eetute  is  to  he  enjoyed  ;  according  to  tho  nearness  or  the  distance 
of  the  mome-nt  whim  the  posRession  is  to  hegin  ;  according  to  tho 
certainty  or  uncertainty  of  its  being  retained  ?  i 

Errors,  whether  in  legislation  or  the  moral  conduct  of  metit  H 
niay  he  always  socoimted  for  hy  a  mistake,  a  forgetfLdnesB^  or  a 

falflo  estimate  of  gome  one  of  tliesc  ekm^^nts,  in  the  calcidatioii  of i 

good  and  o?iL 
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CHAPTEK  IX, 
Section  I. 

Circujjutantet  which  affect  Sentilth'ty. 

^Aii  cauBes  of  pleasure  do  not  giTC  the  ennie  pleasure  to  all ; 
all  causes  of  paiJi  do  not  always  produce  the  isaiae  pnin.  It  is  in 
thi$  that  difference  of  ^fimbiUUj  consist*!,  This  diffbrcnce  is  in 
dcerct",  or  iu  kind :  m  degi'ee,  when  the  impression  of  a  giTen 
ause  upon  muny  indiTiduals  is  luiifornif  hut  unctpial ;  in  kind, 
when  the  same  caiiso  producea  opposite  aensatioiJis  in  different 
iudividuiUs. 

I     This  difference  of  sensihiiity  dcpendB  upon  certain  circum- 
fitancL's  T\-hich  influenee  the  physical  or  moral  condition  of  indi- 
viduals,   and   which,   beiii^   changul,   produce  a   correapondiEg 
ithan^  ifl  their  ieeliiigs.     This  is  an  experimental  fact.     Things 
do  not  affect  us  in  the  same  raanncr  in  sickness  and  in  health,  in 
plenty  aod  in  povert}:,  in  infancy  and  old  age.     But  a  view  bo 
general  is  not  finflicieut ;  it  is  necessary  to  go  deeper  into  the 
human  heart,     Lyonet  wrote  a  quarto  volume  upon  the  anatomy 
of  tho  caterpillar ;  monils  are  in  need  of  an  investigator  as  patient 
^biid  philosophical,     I  have  not  courag;o  to  imitate  Lyonet.     I 
^Hball  Hiink  it  euflicient  if  I  opett  a  new  point  of  view — if  I 
^■mggest  a  surer  oiethod  to  those  who  wieh  to  pursue  this  subject* 
1st.   Tho    foundation  of  the    whole    is    tfinpcramenty    or   the 
original  constitution.     By  this  word  1  underst^md  that  radical  and 
I^Hrtmitive  disposition  which  attends  us  from  our  birth,  and  which 
^^epetids  uiKJU  physic-al  or^'tuii/ation,  and  the  nature  of  the  soul. 
But  although  this  radiail  constitution  is  the  basis  of  hU  the 
rcat^  this  basis  lit  s  fro  concealed  that  it  is  very  ditKc-ult  to  get  at 
^jt,   SCI   OS  to  distinguish  thoeo  varieties  of  sensibility   which  it 
Hproduces  from  those  which  belong  to  other  causes. 

It  is  the  business  of  the  phyBioiogist  to  distinguish  these  tcm- 
pcTflments;    to  follow  out  thtir   mixtures;    and  to  trace   their 
etfeotft.     But  these  grounda  are  as  yet  too  little  known  to  justiiy  y 
the  moralist  or  legislator  in  founding  anything  upon  them. 
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2n(l.  lleaUJi. — We  can  hnrdly  define  it  except  ntgativply.     It 
w  tho  abaonoe  ot'tJl  Ht-nBadon  of  pain  or  iincusiDL'ss  of  which  the 
first  seat  can  be  rulVired  to  some  pai't  of  the  body.     As  to  sensi 
bility  tn  gent'ral,  it  is  to  be  ubsurvi'd,  Ihut,  whoti  sick,  we  are  lesfl 
BUQsille  to  the  causes  of  pkasuro,  and  more  eo  to  those  of  pjun. 

3rd.  ^tfYjifftk. — Tbough  connected  with  health,  this  is*  a  s*epa 
ratt!  circumstiuice ;  sincy  a  man  may  be  fct'bk  compared  with  the 
avenige  of  men,  and  yet  not  be  an  invalid.  The  degree  of 
atren^th  may  be  meflitiirtd  exactly  enough  by  the  wvi^iht  one  can. 
lift,  or  in  other  ways.  I'WhlrM^n  is  sometimes  ti  negntivc  term, 
fiignifyiijg  the  absence  of  Btven^^th ;  sometimes  u  relative  term, 
Btgoifyiuj^  that  sueh  on  individual  ia  uot  so  etrong  as  such, 
unother,  with  whom  he  is  compared, 

4th,  Coffortd  ImperJectiQns^—l  mean  some  remarkablo  de- 
formily;  the  want  of  some  limb  or  Bomc  ftu'ulty  whith  othef 
meu  enjoy.  Its  particular  efl'ects  upon  eenaibility  depend  upoa 
the  kind  of  imperfeeciun.  Its  geuerol  effect  ia,  to  dimiitish  mora 
or  le^s  agreeable  impri.-»&ion»,  and  to  aggi'avate  those  which  are 
ptunfnl. 

5l!i.  Th  drifree  of  Knon'U^hjp, — That  is,  the  amonnt  of  ideas 
which  an  individual  possesses  of  a  nature  calculnted  to  exerciw 
an  influence  upon  his  happintas,  or  that  of  others.  The  man  of 
knowledge  is  he  who  poshesat^  many  of  these  important  ideas; 
tliG  ignorant,  he  who  has  but  few,  and  those  few  of  minor 
importance. 

eih.  Stren^lh  of  the  IntdMu&l  FaeuHU-M, — ThatJa,  the  degree 
of  facility  in  recaULug  ideas  already  acquired,  or  in  Bcqtiiring  new 
ones,  Diflert^nt  qualities  of  mind  may  be  reft-rred  to  this  head, 
aueh  as  oxantaicsa  of  mcnioty^  capacity  of  ultention,  clearness  of 
diaccmmentr  vivacity  of  imagination,  &c,  fl 

7th.  Firmnffin  of  SouL — This  quality  is  iittributcd  to  a  man  ™ 
when  he  is  less  affecteti  by  immediate  plcusurca  or  pitins,  than  by 
preat  pleasures  or  great  paius,  %vliich  are  distant  or  uncertain,  ^ 
Tm"eune  lacked  fia'mnesa  of  sonl  when  he  was  prevailed  npon  by  ™ 
iho  prayere  of  a  woman  to  beti-ay  a  etate  iiecret.     The  yonn^ 
*acvdajmcmana,  who  suffered  themselvoB  to  be  scourged  to  death 
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)pfore  the  altar  of  Diimn,  witlifiut  uttering  a  single  cry,  proved 
►thai  tlie  fciir  of  shftme  aiid  the  hope  of  glory  had  more  inilatnou 
^ovcr  Uiem  thaa  present  paiii  of  tbe  moat  jixavQiug  kind. 

Bill.  Prr*fprfTrtMcr.'— Tliis  circuiustunce  relates  to  t^L"  length 
of  time  during  wiiioh  a  givua  rar>tiTe  acts  upon  tho  will  with,  a 
coatiQuous  turce.  We  say  of  si  rami  that  te  wuiitfi  perseverance 
■when  tliu  motive  which  m:ikes  Uim  act  loses  all  Ita  forty  %dthaut 
the  happL^uing  of  any  extemul  ufciit,  or  tht  ootunvnce  of  any 
irason  whit-h  ought  to  wfiikcu  it;  or  when  he  is  Busteptilde  of 
yielding  by  turns  to  a  gr^at  viu'iL'ly  of  motives.  It  is  thiia  that 
icbilda-eu  are  delighttd  i>'ith  playthings,  yot  eoon  grow  tired  of 
them. 

9th-  TJifi  bfjit  of  Inelination. — The  idoafl  we  have  preTiously 
formisd  of  a  ploasure  or  a  pain^  have  a  grtat  influence  upon  the 
itmnner  in  which  we  ai^  atftM^ted,  when  wo  come  to  experience 
tlmt  jiJcasurt^  or  that  pain.  Tlie  effeet  does  not  olwaya  aiiswer 
the  espt'ftation,  thoug^h  it  commonly  doea  m.  The  jileasnro 
whit'h  results  from  the  posses-^ion  of  a  woman  is  not  to  be  meft- 
fiun^d  by  her  heauty,  but  by  the  passion  of  her  lover.  The  iucli- 
nadons  of  a  man  being:  knuwii,  Wti  fim  ealoulalo  with  tolerable 
oertuinty  tlie  pleasnire  or  the  pain  which  a  given  event  will  cauHQ 
him.* 

10th.  Koliom  of  JTmiour, — By  honour  ia  meant  thai  senm- 
hility  to  pftins  and  piwtsiu-eA,  which  fcpi-iugs  li-om  the  opinion  of 
other  meu ;  that  is,  from  their  estei^m  or  their  contempt.  The 
ideu£  of  lionour  vary  much  with  nations  and  with  individuals; 

that  it  becomes  necess;iry  to  distinguishj  in  the  first  phice,  the 
force  of  this  mativf,  in  the  sci:ond  pluee,  its  direttion. 

llth.  Noiivns  of  Jitliffjmt. — It  is  well  known  to  what  a 
[decree  the  entire  8y»tem  of  Ben&ibility  raiay  be  aJBRseted  by  reK- 
igioua  ideas.  It  is  at  the  birth  of  a  religion  that  it^  greatest 
effects  appear.  Mild  uationa  have  become  bloody;  pusilltniimoue 
nations  have  grown  bold;  slaves  have  regained  their  freedom ; 

•  The  four  fulluwing  circamatancoa  am  only  Bub-diyisicms  uf  ttiia  hpftd  \ 
tliey  are  pasainna — that  ia,  inulinationa,  condidcrcd  in  reference  to  certain 
giveu  pl@aaurv«  fend  pains. 
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and  ftftvagea  Tinve  eiibmittcd  to  the  yoke  of  riTilization*     The 
is  not  atjy  cause  which  hpe  pToduocd  PRch  suddon  and  extraor- 
dinary effects  upon  mitnkind.    There  is  al^o  an  Raton i shin isr  diTcn^^H 
dty  in  the  piirticultir  bina  wbirh  religion  gives  to  individtiala.      ^ 

12th.  Snitimfnh  of  Sifnipftfh/,^-!  call  ttt^pathtf  that  dispo- 
sition which  tnnkcs  \l^  iind  plcapnre  in  the  hoppineRs  of  othei 
and  compels  us  to  share  tlicir  pains,     ^yhcn   thie  dispoeitioi 
extends  to  a  einglc  individual  only,  it  is  efiUed/r(>»!i»Aip;  "when] 
it  acta  in  relation  to  persons  in  pain,  it  is  (^alh'd  pity  or  eompat 
nt'ofr :  if  it  emhraeoB  an  entire  dass  of  individmJe,  it  constitut 
\Fhat  is  c^led  e/iprit  de  tarpfi„  or  parft/  tpirit;  if  it  enibrfioea 
whole  nation,  it  ta  pidh'c  spirit  or  patriotism  ;  if  it  extends  to 
all  men,  it  is  humonitfj. 

But  the  kind  of  sympathj  which  plays  the  greatest  part  in 
common  lifo  is  that  which  binds  the  affections  to  certain  fixed 
individuals,  such  aa  parents,  ehildren,  a'hnsband,  a  wife,  an  inti- 
mnte  friend.  Tts  general  efleet  is  to  augment  the  fiensihility, 
whetl^er  to  pains  or  pleasureft.  The  individual  acquirer  raoi 
extension;  he  eeasea  to  he  aolitary;  be  becomea  ooUwtive.  W< 
Bce  ourselves,  so  to  speaks  doubled  in  those  we  love ;  and  it  is  b] 
DO  means  impossiblo  to  love  oiu-selres  better  in  tltese  othei 
than  in  our  actual  self;  and  to  he  leaa  sensible  to  the  erenl 
which  eoncem  us,  by  waeon  of  their  immediate  effect  -upon  oni 
selveSj  than  on  account  of  their  operation  upon  those  connectci 
with  ws;  to  feel,  for  example,  that  the  most  bitter  pas-t  of  an 
affliction  ia  the  pain  it  will  cause  our  friends,  and  that  the 
greatest  charm  of  persona!  Ruccesa  ia  the  pleafiure  we  ahall  take 
in  their  joy.  Such  is  the  operation  of  sT;-nipnthy.  The**  senti- 
ments received  and  paid  baek,  increase  by  communication. 
They  may  bo  compared  to  mirrors,  so  arranged  as  mutually  to 
tranamit  the  rays  of  light,  collect  them  in  a  common  focu«,  and 
produce  an  increase  of  heat  by  their  reciprocal  reflections.  The 
foree  of  these  sympathies  is  one  of  the  reiitions  which  has  made 
le^slatora  prefer  married  men  to  bachelors,  and  fathers  of  a^ 
family'  lo  those  who  have  no  cliildren.  The  law  has  more  powpf^ 
over  those  who  expose  a  greater  eurface  to  its  operatioua.     8u<.'h 
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len*  lUr&ugh  on  interest  in  tliu  tiippincaa  of  tliosG  who  are  to 
ictecd  Uifm,  look  to  tlie  i'utm'e  as  wcU.  as  the  pitscut ;  while 
^n  who  huvo  oot  the  same  tiefl  are  satialied  with  a  traoBitoiy 

AVilh  regard  to  the  sympathy  which  the  paternal  reUtioa  pi'o- 

ict^Sj  it  ttiiij'  be  sometimes  observed  to  tiet  indepettdcntly  of  any 

tVi'tiDii.,     The  Uoaour  atiiuirttl  by  the  lather  extends  to  ike  son ; 

the  disgruee  of  the  eon  spreads  back  to  the  father.     The  mtiiubers 

of  u  fiimily^  although  dieuuited  by  iutcrest  and  inclimition,  hare 

ji  commua  sensibility  for  uU  t}iat   appertains  to  the  honour  of 

13th.  Antipathies. — These  are  the  reTcree  of  those  expanmve 

and  a^t'etionato  Bentiments,  of  wliich  wo  have  been  speaking. 

It  13  fortimute  that  the  sources  of  sympathy  are  constant  and 

itural ;  they  are  fuund  cvorjTvhere,  at  all  times,  and  under  all 

jumstimces;  while  antipatldea  are  accidental,  and  of  course 

nlory.     They  vary  according  to  timo.^,  placcsj  eveat^,  and 

arsons  I  and  they  have  nothing  ^ed  nor  determinate.     Still, 

K'fto  two  prinoiplies  sometiineij  coalesce  and  act  together.     Hu- 

toity  makes  us  hate  tho  iubumim  j  fi-ieadsliip  renders  us  hoa- 

to  the  adversaries  of  our  fiieuda  j   and  antipathy  itself  becomea 

cause  of  uidon  between  two  persons  who  have  a  eommoa 

Follijj  or  Disorder  of  JI//ji(f.^Imperfection&  of  mind  may 
ho  reduced  to  ignoraaccj  fecbknesa^  irritability,  and  in  constancy. 
^»|iV*hat  is  called  /off  if  is  an  extniDi'dinary  degree  of  imperfection, 
^^k  ^trilong  to  aU  the  wurld  as  the  moat  obvious  corporal  defeet. 
^^St  not  ooly  ]iiruduces  all  the  imperfect  tons  above  mentioned,  and 
^■carries  them  to  excess ;  but^  in  udditiun,  it  gives  on  absurd  and 
dzmgerous  turn  to  tho  iuclinations. 

The  sensibility  of  a  manioc  becomes  extreme  upon  a  certain 

Kint,  while  in  other  resijccls  it  ia  quite  benumbed.     Ho  aetma 
have  an  excessive  disti'ust,  a  hurtful  malig;nity,  a  ct^satiou  of 
cry  sentiment  of  benevolence ;  he  baa  no  respect  for  htmaelf 
nor  for  othcre;  hu  braves  oil  decorum  and  propriety;  he  is  not 
•nsiblo  to  fear,  nor  to  good  treatment — ^he  yields  to  fimmem 
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nt  the  game  time  that  milclnees  mnkra  him  trnt^tahlo ;  hut  he  has 
hnrd]y  any  regard  for  the  future,  and  can  only  be  tinted  ujinn  bj" 
immi'iKsitL^  raeaiis. 

15th,  Pfcunianj  CircnniKfapcen, — Tliey  cnnsist  of  the  snra 
total  of  meanx^  eomparod  with  the  sura  total  of  trmits.  Wofitie 
corapriwt  lat,  property,  thfttwhit^h  is  poeseesGd  independently  of 
labour;  2nd,  the  profite  of  Itilmur?  3r<l,  the  pecuniary  aids  ■which 
we  may  expect  from  our  rchitions  andfrieud& 

^'fflw/*  depend  upon  four  cirtumntanccs:  let.  Hahita  ofcrponse. 
Whiit  is  beyond  these  habits  is  superfluity,  whnt  ie  iiuthin  them 
ia  privation.  The  greater  port  of  our  desires  exist  only  in  the 
recoUoction  of  Borao  past  eiijo™cnt,  2nd.  The  persons  with 
whoBP  PU])port  we  are  tharj^ed,  either  by  the*  laws  or  by  opinion, 
children,  jwor  rclation&,  old  servant?,  3i'd.  "Unexpected  wuutn. 
A  given  sum  nmy  hare  a  much  gretiter  viilue  at  one  moment  thim 
another;  if  it  is  needed,  for  inftjnce,  for  an  importtint  lawsuit, 
or  for  njoumey  upon  which  the  futo  of  a  family  depends,  4th. 
Espeetiitiona  of  a  proHt,  of  an  inlierltanre,  &e.  It  ia  evident  that 
Ihn  hopes  of  fortune,  in  proportion  to  their  force,  are  true  waflts ; 
and  that  thc^lr  Ic^s  miiy  atfe^t  us  almost  {ta  much  as  that  of  a  prO' 
petty  alreudy  in  poasesaion* 


Bkctiox  it. 
Si*eondnry  Circumatancei  which  ftffect  Sen^ilihtif, 

Auliiors  who  have  wi&hed  to  aeeonnt  for  differences  of  sensi- 
bility have  (iscnbod  them  to  circnmBtanees  of  which  no  mention 
\w»  yt't  been  mttde,  vox  ,  ecx,  age,  rank,  education,  habitual  occu- 
ptttiouA,  elimwtc,  race,  government,  religion — cireumstanees  all 
wn"   iipparcxit,  vt-ry  easy  to   observCj  and  very  conTfiiicBt   for 

ilUniuiu^  the  dillbrt  nt  phenomena  of  fsenaibility.  Still,  they  are 
llrut  ni-cttadary  cirrumstanees;  I  moan  that  in  themselves  they  are 

*l  ivaiiioDs  hut  must  be  explained  by  the  cireumstauees  dewsribed 

Ihv  flriil  w.t:tiou,  whieh  are  here  represented  and  combined; 

oftch  w.'ooudaiy  tireumatiuico  eontn'"'""  in  itself  many  primary 
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rcnmstancfs.     Ab  a  mattrr  of  convpnienci:',  we  speak  of  tlio 

flut'im-u  of  sex  iipuu  spaBibility ;  inclutlir;';  in  that  single  phrase 

all  the  primary  einuuni stances  of  streni>;l!),  knoM'Iedjre,  firmness  of 

ul,  perse ve rime e^  idcaa  of  honour,  st^ntimcuts  of  sympathy,  <fce. 

we  speak  of  the  iuHuunce  of  rank  ? — We  mean  by  it  a  certain 

Bsemblasie  of  primary  circumstances,  such  as.  the  degtct  of  knoW' 

:*dge,  ideas  of  honoufj  connections  of  fatnilr,  habitual  ot-cupations, 

pti'Uniiiry  cireumetaTicL's.     It  ia  the  sume  with  all  the  others. 

ell  of  thewe  secondary  circumstinfOB  may  he  translated  by  a 

rtain  number  of  the  primaiy.     This  distinction,  though  psscH' 

al,  has  not  yet  been  analyaed.     Let  us  pass  to  a  more  particular 

amination. 

Isl.   Sej^. — The  seneibility  of  TH'omen  seums  to  be  greater  than 
tof  nien>     Their  health  ii  tnot^  delioftte.     They  are  generally 
cferior  in  stnm^b  of  bodVi  knowledge,  the  intellectual  faculties, 
d  firmness  of  soul.     Tiicir  -niorjd  liTid  religious  setisibility  is 
ore  liviply ;  fiympathjea  aacl  antipathies  have  a  greater  empire 
over  them.     The  honour  of  a  M'oman  consists  more  in  modesty  i 
and  chuRtity ;  that  of  man  in  probity  find  courage.     The  Tcligjiou  J 
of  a  woiium  more  easily  deviates  towards  superstition ;  thut  is, 
towards  minute  ohsenranees.     Hit  affections  for  her  Q\m  diildren 
are  stronger  during  their  whol*^  life,  and  e^tpecially  during  their 
early  youth,     TiVoincn  ojv  more  compaB?ionate  for  those  whose 
sufferings  they  eoe ;  and  the  very  pains  thoy  take  to  relieve  them 
form  a  new  bond  of  attachment.     But  their  benevolence  is  locked 
up  in  a  narrower  circle,  and  if?  leaa  governed  by  the  prijiciple  of 
utility.     It  is  rare  that  they  eaihriiee  m  their  affeetiona  tho  well- 
being  of  their  country,  much  less  that  of  niaukind ;  and  the 
interest  which  they  take  in  a  party  depends  almost  alway;^  upon 
K»nie  private  symputby.     There  enters  into  all  their  attuchmonta 
and  autipftthios  more  of  caprice  and  imagination ;  while  men  have 
more  rcgm'd  to  personal  interests  or  public  utilitj-.     Their  habitual 
amusements   are   more   quiet   and   eedentaiy.     On  the  whole, 
woman  is  better  fitted  for  the  family,  and  man  for  matters'  out  of 
doors.     The  doraofitic  economy  is  best  placed  in  the  hands  of  &H^ 
-women ;  the  principal  management  of  ajfairs  in  those  of  th^  1 
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2[itl.  Jfj^. — KiK'h  jfcriod  of  lifo acte  diiTprcTitl)?  tipois  spnsiljility; 
tmt  it  in  t'Klivraely  difHcult  to  state  ptirti<?nlarB,  siiiw  tbe  limita 
uf  llio  difiV-ront  (i^fP.  vary  M'ith  iutlividunls,  ami,  in  ract,  are 
urMli'i\ry  witli  it-^dnl  to  all,  Jn  coneidering  int'urioy,  adolesc- 
t'lioi*,  y*iuth,  niintiirityj  doclinp,  and  tlL'ert'pit-ude  as  divifiiona  of 
htiniiin  Ufr,  wo  vtm  m\\y  frpcuk  of  thflm  vugui'ly^  and  in  general 
ttnim,  Thi>  dttfcri'iit  inipcrfortinriB  of  nitnd.  vrljicli  we  have 
'iftf^Titiomrfl,  im*  mt  eLriltiiiK  in  inl'ancj,  lluit  it  Lfp<ls  it  Hgtlant  jrad 
{lonxtAnt  pn>ti^'ii*»u.  Tlits  ulfi^utions  of  adtdom-'oafu  and  early 
yonth  am  pmnipt  and  livoly,  but  are  suldora  governed  by  the 
pnih'ipl(>  of  pnidiiKt'.  Tho  Icgieiatar  is  obli^^  to  protoct  thia 
/in*'  iVoui  tilt'  oM-oi-a  into  which  the  want  of  fxixTictice  or  tUe 
vintcity  of  llip  piistiions  are  apt  to  lead  it.  As  to  decrepitude,  in 
muny  n>B|>eet«  it  in  only  a  rctiuu  to  tlic  imperfect  ions  of  in^fflcy. 
Wril.  Itftnl: — This  eirfumst^uicc  depeud-s  !«i  much  for  its  effects 
upoT)  tht<  jtolitiitd  eou»titiiliou  of  staler,  that  it  is  almost  impos- 
Kible  to  HTiuounco  any  proposition  with  rvspect  to  it  whieh  is 
vniverMilly  tnic.  In  irtnrml  it  inay  be  said  that  the  amount  of 
[•en»ihiiiiy  in  grtntor  in  tho  upptr  ranks  tfatin  in  the  lowtr;  the 
IcAs  of  honour  in  [uiHicutnr  ape^  more  predonunttut, 
4Ui.  ^tnvi/fon.^lUalth,  sUviigth,  rohuatocn.  mttjbei«An«d 
to  fAynVvi/  n/iMV/ion ;  to  inttJUcijml  fdmoihom  heAoa^  llie  mnouot 
of  knoirkdgc,  its  kind,  md,  to  «  crJtain  dcfree*  firmne«ft  of  soul, 
ftTid  powtvgTMKO;  (a  «M*W  «iAMweMfi  uppcrtMS  the  \fesA  of  the 
indinationa,  the  idoas  of  honour  and  noli^oo,  Ute  afsttBeats  of 
ip*thy«  Ac.  ro  cdvntMB  in  gvoenl  tmay  ht  vefentd  Ike 
lal  oocupatioM)  tmnteoMiUf  ■ttadmcftlsy  baibite  of  ■  ^i^fl^Wt 
poMiniary  moQirea,  But  wbcn  ire  cp««k  «f  cdaoaHwn,  we 
not  to  ^tof^  tte  itsiaflncftoft  ia  all  tken  nnfeeto  is  so 

that  it  ifl  oAsK  ini*«M»  to  AakalaiB  te 
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profesMoiis,  especiuUy  in  those  which  constitute  a  cTasa  or  con- 
fiition,  such  as  ecclesiastics,  soldiers,  soilui's,  lawjerfl,  magia- 
tratea,  &c. 

6fch.  Climal^. — Formerly  too  much  wim  attribut<"d  to  this  cause; 
-it~lraS^ace  heen  imdcrrati^d.  '\liTiat  rcuJera  tliis  csaminution 
difficult,  is  the  circuroftaace  that  a  compariBoii  of  nation  with 
nation  tan  only  be  madu  as  to  some  great  fucts,  whith  lutiy  be 
eiplalncfj  iu  (lifluceat  ways.  It  seeaja  to  he  proved  that  in  warm 
climates  men  iire  le&s  strong,  le&a  i-abuBt;  they  have  less  need  to 
labour^  because  the  earlh  is  more  fertile ;  they  are  more  inclined 
to  the  pleasurea  of  love,  a  posfiion  which  in  these  laiitndce  mani- 
i'erfs  itself  earlier,  and  with  more  ardour.  All  their  aensibititiea 
are  quicker;  their  imagination  is  more  lively  j  their  spirit  is  more 
prompt,  but  leas  vigorous  and  less  persevering.  Their  habitual 
oeeupations  announce  more  of  indolence  than  of  acti\'ity.  They 
have  probably  at  their  birth  a  physieiil  organization  less  rigorous, 
and  a  temperament  of  soul  lt3S  firm  and  less  constant. 

7th.  ICace, — A  negro  bom  in  I'Vanee  or  England  is  iu  tnany 

^cta  a  differtmt  being  from  a  child  of  the  French  or  English 
race.  A  Spjiuitih  thilJ  bom  in  Jlexico  or  Pern  at  the  hour  of  its 
birth  is  vtrj*  diHerent  from  a  Mexican  or  Peruvian  child.  The 
race  may  perhaps  have  an  influence  upon  that  natural  disposition, 
which  serves  as  a  Ibundation  for  all  the  rest,  AUtorwards  it 
optratea  mueh  more  sensibly  upon  the  mortd  and  religions  bias, 
upon  thg  sympathies  and  anttputliiee. 

Stii.  Government. — This  eiix^umstance  exercises  an  influence  of 
the  same  sort  M*ith  that  of  education.  The  magistrate  may  he 
ootiaidered  as  a  notional  instructor;  and  under  a  Wgilaiit  find 
attentive  govcniraent  the  particular  preceptor^  even  tlie  father 
liimself,  is  but  a  deputy,  a  substitute  for  the  magistrate,  with  this 
^irereO-cG,  that  the  authority  of  the  fiither  has  its  limit,  while 
that  of  the  magistrate  extends  through  the  whole  life* 

The  influence  of  this  cause  ia  immense;  it  extends  to  almost 
evcrj'thing ;  in  fact,  it  embraces  everything  except  temperament, 
race,  and  climate;  Ibr  even  health  laay  depend  upon  it  in  many 
rospeots,  so  tor  as  i^latcs  to  regulations  of  police,  the  abundauoe 
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of  provigions,  anrl  the  rcmovftl  of  ftpparent  oanfies  of  disoaw. 
The  method  of  edueation.  the-  plim  followed  in  the  dispnsal  of 
ofiSrefl,  and  the  si'ibt-me  of  rewards  arid  pnnishineiits.  will  deter- 
mine in  a  great  laeasiu-c  the  phj^sical  and  mora]  qualituis  of  o 
nation. 

Under  a  government  well  eonstitutcd,  or  otJy  "well  administered, 
though  with  a  had  constitiitiofi,  it  will  he  seen  tlmt  tneti  nro 
generally  more  governed  by  honour,  and  thnt  honour  ia  ptnccd  in 
fif'tioTis  more  fonfcrmed  to  public  utility.  Religious  sensihiUty 
will  be  more  exempt  fmm  liinatirism  nnd  intolerance,  more  free 
from  fitipiTstiliou  and  Borvile  reverence.  A  common  sentiment 
of  patriotism  springs  up.  Men  perueive  the  exiiitenee  of  a 
niit.ionMl  interest.  Enfei-bled  faetioits  will  bgc  ancient  rallying 
Bigns  losing  tht'ir  power.  The  popular  affeetion  will  ht*  mther 
dii*ccfced  towards  the  magistrate  than  towards  thu  hoade  of  a 
party,  and  towards  the  whole  country  rather  than  towards  any- 
thing eke.  Private  revenge  will  neither  be  protracted,  nor  will 
it  spread  through  society;  the  national  taste  will  be  direeted 
towards  usofiil  expenses,  Btieh  ae  voyages  of  diflcovery,  the  per- 
fecting of  agr-ituUuref  iniprovementA  in  the  sciencc^Sn^  and  the 
cmbelliRhmrnt  of  the  country.  There  will  be  perceptible,  cvt-n  in 
the  productions  of  human  geniuBj  a  general  diapositioa  to  diseiiss 
with  c^alnincss  important  qucBtions  of  public  good, 

ntii.  JlehffTftu.H  Profi^nion. — We  may  derive  from  this  ponrce 
pretty  clear  indi<.;itions  with  respect  to  religious  Bensibility, 
sympathy,  antipathy,  and  the  ideas  of  honour  and  virtue.  In 
eertnin  t-asea  we  may  even  judge  of  the  intfliigence,  the  strengtli 
or  ^'eakufBii  of  mind,  and  the  disposition  of  an  individual  from 
the  »LH;i  to  which  he  hclonga.  I  admit  tbsit  it  is  common  to 
prof(.'y»  in  public,  from  motives  of  convenience  or  goond  breeding, 
ruli(!:ioua  opinions  which  uro  not  very  sincerely  entertained* 
But  in  these  eases  tln^  influence  of  religious  profession,  though 
weakonLHl,  is  not  dotjtroyed,  Eiirly  habits,  the  ties  of  society, 
the  power  of  example,  continue  to  operate  even  after  the  prin- 
ciple upon  which  they  are  Ibunded  ceases  to  exist. 

The  man  who  at  heart  haa  ceaaed  to  bo  a  .Ttsw,  a  Quaker,  an 
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'Aiiabdptist,  a  Calviniat,  or  a  Lutheran,  will  still  be  apt  to  retain 
a  partiaiily  for  tliost  of  the  denomination  to  which  he  nominally 
belongs,  and  a  eoirc-Hponding  antiiiBthy  for  those  of  every  other. 

^^^^^^  Section  III. 

^^^^^^^  Practical  (Xppluiditon  of  this  Thi'orij, 

^^    We  cannot  calculate  the  motion  of  a  yessel  Arithout  knotviflg 

HKhe  circumetancps  whi<jh  influence  her  sailing,  such  as  the  force 
of  the  wind,  the  resistance  of  the  water,  the  model  of  the  hull, 
the  weight  of  the  lading,  &.c,  In  like  manner  we  cannot  uperata 
with  any  certainty  npon  a  tjuestion  of  legislation  without  con- 
sidering all  the  Kirciimstaneeg  whieh  affect  the  sensibility. 

I  confine  myaclf  here  to  what  t'oncems  the  penal  code.     In  all 

^Kts  part»  a  scrupulous  attention  to  thia  diversity  of  circumstances 

^^fl  necessary. 

Jst  To  tj^rrriftm  ffus  FtU  of  an  O^mre. — The  same  nominal  j 
cffence  is  not  in  thet  the  same  real  otfent-e,  when  the  BcnaiMUty  > 

I  of  the  injured  individual  is  notthc  same.  ^\ji  actjon,  lor  esamplcj^ 
Snight  he  a  serious  in.'iult  to  a  woman,  which  to  a  mau  would  be 
vhoUy  indifferent.  A  corporal  injury,  whit-h,  if  done  to  an 
^Talid,  would  put  his  life  in  danger,  would  be  of  little  com- 
parative consequence  to  a  man  in  tiiU  health.  An  imputation 
whieh  might  rviin  the  honour  or  the  fortune  of  one  individual 
miyht  do  no  harm  to  another, 

2nd.    TtJ  girc  a  proper  Sei/i/faetion  to  (he  Ltdind*ial  hijufed. — 

TiSTiere  the  sensibility  is  dirtercnt,  the  nume  nominal  salisfafrtion 

{a  mot  the  same  real  stitisfaetion.     A  pecuniary  satisfaction  for  aa 

^^aifroat  might  be  ii;;reeaUe  or  offenFiive,  according  to  the  rank  of 

^fcbB  pCTson  affronU;d,  aeeording  to  hie  fortune,  or  according  to  pre- 

^HBlti^prejudiecB,     Am  I  ineulted? — my  pardon,  publicly  aaked, 

would  be  a  auftipient  sntisfaction  on  the  part  of  my  superiori  or 

my  equal ;  but  not  bo  on  the  part  of  my  inferior, 

^H     3rd,  7'o  fi«timaU  thti  force  of  Punifihnt^nts  and  their  Iittprefiion 

^^«pwi  DeiinquenU, — Wlien  tho  Boaaibility  is  casentially  different, 
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•^  the  mme  noTninal  pimislmieiat  is  Qot  tho  same  real  puni&hment. 
Ex.ilo  is  not  the  eame  thing  to  a  young  man  and  to  im  old  mtui; 
to  a  hacbtiar  and  to  the  father  of  a  fitiuilT;  to  an  artiBan  ^\^q  has 
no  tnuanH  of  subaist(?iice  out  of  bis  couati'y,  and  to  a  rich  man 
inrho  would  only  iiud  himself  oblignl  to  change  the  sceiiti  of  hid 
pleaaurus.  Impriaontncnt  wuuld  not  be  an  equol  puiiiiiLhmi;nit  for 
a  man  aud  far  a  woman,  for  an  invalid  *md  for  a  pei-son  in  hcaltlij 
for  a  rich  toan  whoBc  family  would  nut  suifcr  in  Lis  nb$eat:c*i  and 
for  one  who  lives  only  by  his  Labour,  and  who  woiild  leave  his 
cluldrca  in  diatresa. 

4th.  Ta  trtvmphifit  a  Low  from  one  Counfry  to  anothf^r^ — The 
aamc  vi;rbul  law  would  not  bt*  the  same  reel  hiw,  if  the  seusibility 
of  the  two  luvtioQa  waa  eascalially  diHereiit,  A  law  on  wbii'b 
dcpcada  the  hiipplnesa  of  European  tlimiliea,  truiisportL-d  into 
Aaia,  woiUd  beeeme  tho  scourge  qf  souiety*  "Women  in  Europe 
are  ftceustomed  to  enjoy  liberty,  and  even  a  «ort  of  domestic 
Gmpiro  J  womea  in  Asia  are  prepared  by  their  tducatioa  for  tlie 
imprisoDdieTit  of  the  K-ruglio,  and  even  for  e<:rvitude*  Murriage 
ia  not  a  contract  of  the  suoie  kind  in  Europe  and  in  the  East ; 
aud,  if  it  were  suhmitied  to  the  sani@  iiiW3,  the  unhappiness  of  ail 
parties  would  cortiduly  cnsiie. 

The  same  jftiniiihrncnUy  it  m  said^ylur  the  mine  offences.  Th^ 
adfige  has  an  appoiirancc  of  ju8tjc*e  and  impartiality  which  seduces 
the  Buporfi^cial  obaerver.  To  give  it  a  reasonublG  eense,  we  muit 
determine  befnrehtuid  what  i&  meant  by  the  same  punishments 
ond  the  same  otfences.  An  inflexiblf  law,  a  hiw  which  should 
regard  neither  age,  nor  fortune,  nor  rank,  nor  education,  nor  the 
moral  and  religious  prejudiues  of  individuaU^,  would  be  doubly 
vicious,  at  onoe  ineffii-aciouB  and  tyrunnical.  Too  severe  for  one, 
too  indulgent  for  anotht*r;  always  faiiing  through  excess  or  de» 
lieiency;  under  the  uppearuneo  of  f'tjualityj  it  conceals  an  in- 
tqwiility  the  most  monstrous. 

When  a  man  of  great  wealth,  and  another  of  a  moderate  con- 
dition, are  condemned  in  tho  same  line,  i^  the  puuiahmeut  the 
I   same?     Do  they  sufltT  the  eamo  evil?     Is  not  tho  manifest 
inc(|uality  of  this  treatment  rendered  yet  more  odious  by  il3  de^ 
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InsiTB  eqTuility?  And  dots  not  the  law  fail  in  its  object;  Einco 
the  one  rany  lose  all  bis  resourcps  of  living,  whilo  the  other  pays, 
snd  walks  oft'  in  triumph?  L«t  a  robuRt  youth  and  a  weiib  old 
man  be  bo1h  condeiimt'd  to  wear  iron h  for  the  same  number  of 
yenrs — a  ronsoner  flkiliul  in  obscuring  the  most  evident  truths 
might  undorLiko  to  prove  the  ef(nality  of  this  punishment ;  but 
tho  people,  who  are  little  given  to  ftophietry,  the  people,  faithiiil 
to  nature  and  to  sontiment,  would  ftwl  aji  internal  murmnring  of 
spirit  at  tho  eight  of  Kuch  injustice;  and  their  indignation, 
chiinj,^inf^  its  ohipct,  would  pnss  from  the  trbmnal  to  tho  judgo, 
and  from  the  judge  to  the  legislator. 

There  are  aome  Bpccioue  objeetiona  which  I  do  not  wish  to  dis- 
«emhte.  *'  How  ia  it  posBJble  to  take  account  of  all  the  circum- 
frtances  which  influencfl  the  sensibility?  How  can.  we  appreciate- 
internal  and  aecret  dispositions^  Buch  ae  strength  of  mind,  knotv- 
leilge,  inclinationsj  sympathies?  How  can  we  measure  these 
different  qualities  ?  The  father  of  a  family,  in  the  treatment  of 
his  children,  may  consult  tb€*se  interior  diapositions,  these  diver- 
sities of  eharartcr;  but  a  public  irstnictor,  though  charged  with 
but  a  limited  nuuibf^r  of  pupils,  cannot  do  it.  A  legislator,  who 
has  a  nuTOcrouB  people  in  view,  is  obliged  to  confine  himself  still 
tnore  to  general  hiwa ;  and  he  ia  bound  to  take  care  how  ho  in- 
creases their  complication  by  descending  into  particulars.  If  hG\ 
leaves  to  the  juilges  the  right  of  varying  the  applicarion  of  tho 
laws  according  to  the  infinite  diversity  of  circumstances  and 
characters,  there  will  be  nothing  to  restrain  them  from  the  most 
■rbitraryjud^pncnts.  Under  pretest  of  observing  the  true  8pii*it.. 
of  the  h'sislator,  the  judges  will  make  the  laws  an  instrument  of 
caprice  or  antipathy." 

To  all  this^  there  needs  less  an  answer  than  an  explanation ; 
for  it  is  rather  un  objection  than  a  decisive  attack.  The  principle 
ia  not  denied,  but  its  application  is  thought  to  be  impossible. 

1st.  I  allow  that  the  greater  part  of  these  differences  in  sensi'l 
bility  cannot  be  appreciated ;  that  it  would  be  impossible  to  prove/ 
tlieir  eiist^ncp  in  individual  ease?,  or  to  measure  their  strenglh^ 
and  degree.    But,  happily,  thc&e  interior  and  secret  dispositionsj 
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have  ccrlain  ontivarc!  and  mamft>at  indiuations-  The&o  are  i 
secondary  ciri!iinirtUuace«  ubovt^  tuuuierah^d^  viz.,  mx,  tuje,  rtink, 
rafr,  elimtiifi,  tfovernment^  fiiuratiuHt  r'^ltffiouti  pro/eitawtt  i — pal- 
^iiible  and  cvidunt  circumjstanoL'B,  wliicli  rtprestiit  inteiior  dis- 
poHitions. 

Thus  the  logifllatar  is  «id<?d  aa  to  the  most  diflioult  point  He 
need  not  truuhle  him»ell'wiih  tuL-Uiijliydleal  or  nionil  qxuilidfs; 
he  may  couiine  himsoli'  to  oiroumstauceB  that  ari^  oibv^ious.  For 
example,  ho  directs  a  given  puniehment  to  be  modified,  not  in 
jtro|>ci!'lioii  tu  the  sensibility  of  llie  criminal,  his  persevtruncef  his 
strength  ut*  mind,  his  knowledge,  &c.,  but  ao.<;ordiL^'  to  ik.^x  or  age. 
It  lA  true  that  pi*bsumptions  dra^vn  from  these  circumstances  are 
Uuble  to  error.  A  child  of  fiileen  mat/  have  more  knowledge 
than  a  man  of  thirty;  an  iiidiviihiai  woman  may  have  more 
coura^  or  less  modesty  than  on  indindual  man;  but  these  pro- 
sumptions  are  in  genend  Just  enough  for  the  avoidance  of  tyrim- 
uic-al  lawB,  and  ^\-ilI  1>e  BulBcient  to  gain  for  the  legiaktor  the 
sutfrageB  of  opinion. 

2nd.  These  ^e^ondary  eircumstunces  aro  not  only  easy  to 
seize,  hut  they  aro  few  in  number,  and  they  form  general  classes. 
They  iiu'iiish  grounds  of  justiiieiitiun,  of  extenuation,  orof  siggra- 
vution.  Thus  the  dilHculty  di^^ppears,  and  simplicity  pen^odea 
thy  whole. 

3rd,  In  thia  thero  ia  nothing  arbitrazy.  It  is  not  the  judge, 
it  is  the  law  which  modi^es  such  and  such  a  punishment>  accord- 
ing^ to  the  sex,  the  age,  tho  religious  profession.  As  to  other 
circumstuuccB  of  'n'hich  the  cJtamiuatioo  must  be  abBulutely  left 
to  the  judge,  as  the  mare  or  It^ss  of  derangement  of  luiud,  the 
more  or  itfun  uf  etrcTigth,  tlie  more  or  lass  uf  furtune,  the  legislator^ 
who  cannot  decide  upon  iiidividaal  cases,  will  direct  the  tribttnuls 
by  general  roles,  and  will  Jeiive  them  a.  certain  latitude  in  order 
that  they  may  proportion  theu' judijiucnt  to  the  purticular  nature 
of  the  circnmstuncfs, 

What  is  here  recommended  is  not  a  Utopian  idea*  There  haa 
scarcely  beeu  a  legislator  so  bmbarous  or  so  stupid,  as  entirely 
Co  neglect  the  circumsUmc^s  which  Influence  sensibility.     A  moro 
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r  less  conl'mseil  fL'L'lmg:  of  tbom  iiaa  guiilcd  (lie  estiililishitioiit  of 
ivil  aud  political  rijjhts;  anJ  more  or  k-sa  ol"  tf^^uril  to  thu'se 
circimistiiQUfS  hiis  always  boeu  pUowu  iu  the  ui^liLuliua  of  poiiish- 
xueute.  Kence  tho  diit'ereuces  wUil'U  have  bfcu  adiuittetl  in  the 
of  women,  cliildren,  IroemeHj  slaves,  soldiore,  pritista,  ^c, 
ruoo  seems  to  huvtlwen  the  011I3*  pencil  legielalor  who  rtjectcd 
these  cojieidfrmtioiis.  In  Ma  vkw  till  crimes  were  eijutJ, 
because  they  were  all  violations  of  tlie  law,  lie  eondemnuJ  uU 
dflim^ueJits  to  death,  without  distiuotion.  He  conifoundod,  hti 
rerturued  all  prinripies  uf  human  stneibiiity.  His  horrible  work 
ndured  but  h  ehurt  time ;  nur  is  it  probable  that  Uia  luws  were 
ever  UttTaliy  followtd.  Without  foiling  into  this  extreme,  bow 
many  fault*  of  tho  same  kind  have  bi;eu  committud':^  I  ehouM 
lievtr  fiuieh  were  I  to  cito  examples.  It  is  notorious  that  there 
have  been  eovoreigns  who  have  preftrred  to  lose  provinc-es,  and 
to  make  blood  How  in  atroams,  rather  llian  liumour  a  paiticuhir 
nfiibility,  rallu'r  than  tolerate  a  custom  iudiif'ercut  in  itgdf, 
thcr  tlittu  respect  an  aneieul  pnjudioo  in  favour  of  a  certain 

i,  or  a  oerUbi  form  of  prayer, 
A  print*  of  our  tiiuts,*  attivo,  enlightened,  and  oniraated  by 
the  desire  of  gloty,  and  a  wish  to  promote  the  ba])piiitsfi  of  his 
eubjecta,  undertook  to  reform  eveiything  in  his  tt^rritories  ;  and, 
in  60  doing,  excited  aU  to  oppose  him.  On  the  etc  of  his  death, 
recallitig  all  the  vtxationji  he  hud  experienced,  he  wished  ic  to  be 
inaorib^  upon  Ids  tomb,  that  he  had  b^en  uufortuTiate  in  aU  his 
enterprises.  It  would  have  been  well  to  add,  fur  the  iiistniction 
of  posterity,  that  he  had  never  known  how  to  respect  and  to 
humour  the  pivjudieeii,  the  inclinations,  the  sengjbJlitiL'a  of  men, 
^V^lc■n  a  legiHlator  studies  the  human  heart,  wheu  he  inukea 
roviBion  for  the  diftercnt  degrees,  the  difierent  kinda  of  senei- 
bility,  by  exteptious,  liraitatious,  and  mitigations,  these  tempera- 
loeuts  of  power  t;harm  us  a*  a  paternal  condt'scension.  It  is  the 
pundation  of  that  approval  ^ftluiih  we  givt<  to  the  laws,  under  the 
LameSr  n  little  vague  it  is  ti*nc,  of  humanity,  equity,  adaptation, 
pLoderatiou,  wisdom. 
I  *  Joeaph  th  of  Austria. 
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y^o  may  here  diflcroTcr  a  ph:iking  analogy  bctwci^i  the  art 
tliG  legislfitor  and  that  of  the  physician,  A  catalogue  of  cii-cum- 
etanoes  whieh  influeuec  Rt-nsibility,  is  alike  neei'ssary  to  those 
two  Boienees.  That  which  distinguishfB  the  physician  from  the 
empiric^  is  an  attention  to  everything  wliich  constitutes  the  par- 
ticuliu*  state  of  the  iinHridHal.  But  it  is  espectjilly  in  tuiilndics 
of  the  Boul,  in  those  inhere  the  moral  nature  ia  qfFcctcd,  and 
where  it  is  nefessitry  to  surmount  injurious  hubits  tmJ  to  form 
new  oneSj  that  it  is  necessary  to  stndy  everything  which  influ- 
ences the  dispnpdtion  of  the  patient.  A  single  error  here  may 
change  all  the  results,  eo  that  what  were  intended  as  remedieei 
may  prove  to  be  aggravations. 


I 


CHAPTER  X. 

Anaiym  of  PuJitkal  Gctfd  and  Eft'l, — How  they  (ire  diffused 

It  is  with  government  aa  with  medicine  ;  ite  Cttly  huBiness  u  the 
choice  of  evils.  Every  law  is  an  evil,  for  evtry  law  is  aa  in- 
fraetiou  of  liherty.  GovernineTit,  I  repeat  it,  has  but  the  ehoiee 
of  evils.  In  making  that  choice,  what  ought  to  be  the  object  of 
the  letjislator  ?  He  ought  to  be  certain  of  two  things :  Ist,  that 
in  every  ease  the  acts  which  he  nndertakes  to  prevent  are  really 
evils  :  and,  2nd.  thot  these  cvlla  are  greater  than  thone  whii^h  he 
employs  to  prevent  thcro* 

He  has  then  two  thiJigs  to  note — the  evil  of  the  offence,  and 
the  evil  of  the  law  ;  the  evil  of  the  malady,  and  the  evil  of  the 
tTimedy. 

An  evil  seldom  comes  alone.  A  portion  of  evil  ean  hardly  fall 
upon  an  individual,  without  spreading  on  every  side,  u&  ttom  a 
ceutrp.  Ah  it  spreads,  it  takes  different  forms.  We  see  aa  evil 
of  one  kind  coming  out  of  an  evil  of  another  kind  ;  we  even  seo 
evil  coming  out  of  good,  and  good  out  of  evil.  It  is  important 
tokaow  and  to  distinguish  all  these  kinds  of  evil>  for  in  thia  the 
very  essence  of  legislntiou  eonsisls.     But,  happily,  these  modifi- 
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'ftations  are  few  in   tuimbcr,  (ind  their  differences  arc  sh^ongly 
markod.     Three  pHnriiMil  distinctionSj  and  two   sub-diTisionSj 
be  cnougli  tf*  smlve  tlie  must  dilHcult  problems. 

Eril  af  thr  Jifst  or<ia\    ^  r   \    ^J 

Evil  of  thi second  onhn^ — ^   iK^^^-f^V^'^^^ 
Svii  of  ih  third  onhr.     \    y  '^^i  *^  Ili^IC^^J*-^ 
Frimitire  Er il^-J)crii'tith'0  EtiL    ^ 
Imviedtftfe  EvU^  Connt^uffitftil  EvU,  J 

Extended  Enl—Ufn'th-d  Enl.  ^M 

Jpermetiffit  EtU — Eraupfnefnt  Evil.  ^H 

These  arc  the  only  new  torms  whicli  it  will  be  neceasary  to        1 
tonploy  to  t'xpresa  the  Tarictj  of  funiis  wliich  t'vil  may  take. 

Thu  evil  resulting  from  a.  b:id  urtiua  may  be  divided  into  two 
printipal  parts: — Ist,  That  whieli  fulls  injoicdiatcLy  upon  bucIi 
and  such  asaigntible  itidividnali,  I  call  fciV  of  ihe^fir«t  order ;  2nd, 
That  wliich  taki?8  its  ori^da  in  the  firstj  and  spreads  through  the 
entire  community,  or  among  an  indofinite  number  of  non-Baaign- 

*j»ble  Individuali*,  I  call  rriJ  of  t/fe  second  order. 
[     Evil  uf  the  firet  order  may  bo  distinguishod  into  two  braneheB, 
Tiz.,  Istt  the  primitive  evil,  which  is  pocvdiar  to  the  indii-iduul 
injured,   to  the  first  sufferer — the  person,  for  example,  ttLo  is         I 
beaten  or  robbed ;  2nd,  the  deritiative  evil,  that  which  falls  upon         , 
■^rtiiin  assignable  iudividunls,  as  a  consequence  of  the  primitivo         | 
^^Bvil,  by  rt'ason  of  eomc  rcUttion  bet\\'een  them  and  the  first  suf-  , 

ferer,  whether  it  be  a  relation  of  personal  interest  or  merely  of 
^KBympathy. 

I^P  ICvil  of  the  second  order  may  also  be  distinjGiiished  into  two  J 
branches:  1st.,  alarm;  lind,  danger.  Alarm  is  a  positive  pain,  a  j^B 
^_  pain  of  apprehension,  the  apprelienaioii  of  suffering  the  same  evil  ^^ 
^vwhicU  we  Bee' has  already  fallen  upon  another.  Danger  ia  the  ' 
^■Jirobabllity  that  a  primitiye  evil  T^ill  produce  other  erile  of  the 
'^■BUDie  kind.  I 

These  two  branches  of  evil  are  closely  connected,  yet  they  are         , 
so  distinct  as  to  be  capable  of  a  separate  existence.     There  may 
he  alarm  where  there  is  no  danger,  there  may  he  dan^'or  where 
thero  ia  no  alarm*     "We  may  be  fi-ightened  at  a  conspiracy  purely         ' 
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imaginaiy  ;  wc  may  reJnaiD  Bt'eure  in  the  midst  of  a  conspiracy 
ready  to  bn'ttk  out.  But,  commonly,  al&rm  and  danger  go 
together,  ast  natural  cff<?t.'t8  of  tht?  same  ceuse,  Tho  ctiI  that  has 
happeut-'d  oiukcs  us  anticipate  othsr  evils  of  the  same  kind,  by 
renderijjg  them  ptobalale-  The  evil  that  hns  happened  produces 
danger  ;  (hui|^.'r  jiroduces  ahxrm.  A  bad  action  i&  dangerous  aa  an 
exampk' ;  il  prepureB  the  way  for  other  bad  actiona--*lst,  By  sug- 
gesting the  idea  of  their  oommission ;  2nd,  By  augmenting  the 
force  of  temptation. 

Let  us  foUuw  the  train  of  thought  which  may  pass  in  the  mind 
of  an  individual  n'hcn  he  hears  of  a  successful  robbery.  Perhaps 
he  did  not  know  of  this  means  of  subsistence,  or  never  thought  of 
it.  Example  acts  upon  him  like  instruction,  and  gi^ee  him  tho 
first  idea  of  resorting  to  the  wimc  expedient.  He  sees  that  the 
thing  is  possible,  provided  it  be  well  roanaged ;  and,  executed  by 
another,  it  appears  to  him  less  dificult  and  less  perilous  than  it 
really  is.  Exumple  i*  n  track  which  iruidee  him  along  where  be 
never  would  have  dared  te  be  the  Jirst  explorer,  SucJi  on  example 
has  yet  another  effect  upon  him^,  not  Icb^  remarkable.  It  weak^ioa 
the  strength  of  the  motives  whiwh  restrain  him.  The  fear  of  the 
laws  loses  a  part  of  its  force  so  long  as  the  culprit  remaina  UU' 
punished;  the  fear  of  shame  diminishes  in  the  same  degree, 
because  he  sees  oecompliceB  who  afford  him  an  a.seui*ance  against 
tlte  misery  of  being  utterly  despised.  This  is  so  true,  that 
wherever  robberies  are  frei^uent  and  unpunished,  they  are  as  little 
a  mutter  of  sliarae  as  any  other  meuas  of  acquisition.  The  early 
(i  recks  had  no  iicruplGS  about  them ;  they  are  gloried  in  by  the 
Aratts  of  the  present  day. 

Let  us  apply  this  theory*  Tou  have  been  beaten,  wonnded, 
insulted,  and  robbed.  The  amount  of  your  personal  sufferings, 
80  far  oa  they  relate  to  you  alone,  forms  the  primitive  evfl.  But 
you  have  triends,  and  sytiipiilhy  makes  them  share  your  pains. 
You  have  a  wife,  cliildren,  parents ;  a  pail  of  the  indignity  which 
yuu  ha\*e  suffered,  of  the  affront  to  which  you  have  been  suhjectedj 
fails  ujian  thboi.  You  have  creditors,  and  the  loss  you  hare 
cxpiTicDced  obliges  them  to  Wiiit.    All  these  perm^ns  suffer  a  leu 
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greater  evil,  thnvativt!  from  yotirs;  and  these  two  portions  gf 
evil,  youre  and  theirs,  compoae  Uig«-;ther  tlxe  evil  of  t}^  first  order* 

But  thi^  IB  not  all.  Tlio  news  of  the  robbery,  with  all  i\&  t-U'emn- 
Btanccs,  spreads  fi-om  mouth  to  mouth.  An  idea  of  danger  springs 
up,    and   adtrifi  tdong  with  it.     This  alarm  is  greater  or  less, 

cording  to  what  i&  Jtnown  of  the  character  of  the  rohbcrs,  of 
the*  perBonal  ijijuriea  they  have  inflicted,  of  their  means  and  theif 
number;  aneording  &&  we  are  near  the  place  or  disttuit  from  it  j 

cording  to  our  elrength  and  courage ;  according  to  otir  peculiar 
drcuniBtimees,  auch  as  travelling  alone,  or  M  ith  a  family,  carry- 
ing little  money  with  us,  or  being  intrusted  -ft-ith  valuuhlf  effects. 
This  dmiger  and  alarm  constitute  the  eril  ofthf  teeond  &rder^ 

(If  the  evil  vhich  has  been  done  to  you  is  of  a  natiu'e  to  spread 
&f  itself^for  example,  if  you  have  been  dtfamed  by  an  impute- 
^on  which  envelops  a  class  of  individuals  more  or  leas  nnme' 
tons,  it  is  no  longer  aa  evil  eimply  privatCj  it  becomes  an 
pciend^d  eTiI.  It  is  augmented  in  proportion  to  th©  number  of 
those  who  partJL-ipfttc  in  it. 

If  the  moiiey  of  wliiidi  you  were  robbed  did  not  belong  to 
you,  but  to  a  eoeit^ty,  or  to  the  State,  the  loss  would  be  a  divided 
cfvil.  This  ease  differts  from  the  former  in  the  important  eircum- 
stance,  that  here,  the  evil  is  diminished  in  proportion  to  thd 
number  among  whom  it  ia  shared. 

If,  in  consequence  of  the  wound  you  have  received,  you  suffer 
an.  additional  evil  distinct  from  the  first,  such  as  the  abujidou- 
ment  of  a  lucrative  business,  the  loss  of  a  marriage,  or  the 
failiire  to  obtain  a  profitable  situation,  that  is  a  c&nseiittential 
CviL  A  pfrmanent  evil  is  that  which,  once  done,  cannot  bO 
remedied,  such  as  an  irreparable  personal  injuiy,  an  amput^ition, 
deatli,  5;c,  An  evan^icent  evil  ia  that  which  may  ptuss  away 
a!  together,  such  as  a  wound  which  may  be  healed,  or  a  loss 
which  may  to  entirely  made  up. 

These  distinctiona,  though  partly  new,  are  fur  from  being  ub«- 
leM  aubtilties.  It  is  only  by  their  means  that  we  *:aii  appreciate 
the  difference  of  malignity  in  different  offence^,  and  regulate 
accordingly  the  j-rojiortioii  of  puniBhment. 
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This  analysis  vill  furnish  tia  a  moral  erHerian,  a  meaae  of 
decomposing  hnmniu  actions,  as  we  dc'cnmpose  the  mixed  metabi, 
in  ordet  to  dificover  their  intrinsic;  Tolnc,  and  their  precise 
quantity  of  alloy. 

If  among  bad  actions^  or  those  reputed  to  be  bo^  there  aro  some 
Trhich  cauw  no  alarm,  what  a  difference  between  these  actions 
and  those  which  do  caiiflc  it !  The  primitive  evil  afiect^  but  a 
single  individual ;  the  derivative  evil  can  extend  only  to  a  small 
number ;  but  the  pvil  of  the  second  order  tnay  eiubvuee  the  whole 
of  Boeiety,  Let  a  fanatic  commit  an  assasalniition  on  an-count  of 
what  he  calla  heresy,  and  the  evil  of  the  K-cond  order,  esju'ciaUy 
the  aliirmj  may  exceed  many  miUlon  times  the  evil  of  the  first  order- 
There  is  a  great  cla?s  of  oU'cnccs  of  which  the  entire  evil  eon- 
Bists  in  danger.  I  refer  to  those  Bction?  which»  withunt  iDJuriug 
any  particuiar  individual,  ate  injurious  to  society  at  large.  Let 
ns  take,  for  an  exainplc,  an  offence  against  jnatice.  The  bad 
conduct  of  a  judge,  of  an  acenserj  or  a  witnees,  causes  a  criminal 
to  be  Acquitted,  Here  is  doubtless  an  evil,  for  here  is  a  danger ; 
tho  danger  that  impunity  will  harden  the  offender,  and  excito 
him  to  (he  conunission  of  new  crimes ;  the  danger  of  encourajring 
other  offenders  by  the  example  and  the  sueeeBS  of  t!ie  first.  FtiU, 
it  is  probable  that  this  danger,  gTE;at  as  it  h^  will  escape  tho 
attention  of  the  public,  and  that  those  who  by  the  habit  of  reilec- 
tioft  are  capable  of  perceiving  it,  will  not  derive  frora  it  any 
ularm.     They  do  not  fear  to  see  it  realijued  upou  anybody. 

But  the  iraportanee  of  theec  distinctions  can  only  he  perecired 
in  their  development,  We  shall  presently  see  a  pai-ticnlar  appli- 
cation of  tliem. 

If  we  carry  our  views  still  ftirther,  we  shall  discover  another 
evil^  which  may  re&ult  from  an  offence.  When  the  alarm  teaches 
a  certain  point,  and  lasts  a  lon^  time,  the  effect  is  not  limited  to 
the  passive  faeulties  of  man  ;  it  extends  to  his  active  foLulties  ; 
it  deadens  them  ;  it  throws  thom  into  a  state  of  torpor  and  de- 
crepitude. Thus,  when  vexations  and  depredations  liavc  bccomf* 
habitual,  the  rliscouruged  labourer  only  works  to  save  himself 
ftcta  starvation ;  he  seeks  in  idleness  the  only  consolation  which 
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'tiia  miHfoituneB  ftUow;  induatiy  faila  with  hope,  and  brambles 
gain  possesaion  of  tbe  most  fertile  fields.  This  branch  of  evil  is 
the  fcil  of  lAf  third  ordtr. 

Whether  an  evil  happens  by  human  agency,  or  whether  it 
reaultfl  from  im  event  purely  physical,  all  thesu  diatinctioas  are 
equally  iipplicable. 

Happily,  thia  power  of  propagation  and  of  diffuaon  does  not 

>pertaiii  to  evil  only.     Good  has  the  same  pnrogatives.     Follow 

analopTouB  division,  aud  yon  will  aee  coming  out  of  a  good 

rtion,  a  good  oj  thejird  ortkr,  divitsihle  into  primitive  and  deriva- 

Lve ;  and  a  good  of  th&  second  ordert  which  produces  a  certain 

of  confidence  and  Sfcurity. 

le  smd  of  //«  third  order  is  manifested  in  that  energy,  that 

gaiety  of  heartj  that  ardour  of  action,  which  reuiuueratory  motives 

^aloue  inapli't,     Han,  animated  by  this  sentlxnentof  joy,  finds  in 

laclf  a  strength  which  he  did  not  suspect. 

The  propagiition  of  good  is  leaa  rapid  and  less  sensible  than  tbftt 

^^jf  cviL     The  seed  of  good  ia  not  so  productive  in  hopes  ua  the 

^Becd  of  evil  is  fi'uitful  in  alarms,     But  thia  diiTorence  1$  abun- 

^(Jantly  made  up,  for  good  is  a  nt'cesiaarj'  result  of  natui'al  causes 

whieh  opcrato  always ;  wliile  evil  is  produced  only  by  accident, 

and  at  intervals. 

Society  is  so  constituted  that,  in  labouring  for  our  particular 
good,  we  Labour  also  for  the  good  of  the  whole.  We  tiannot 
ougmcnt  our  own  means  of  enjojTnent  without  ougmfnting  idso 
the  means  of  others.  Two  iiatiuus^  like  two  individuals,  grow 
rich  by  a  mututd  commerce;  and  all  L-schango  is  founded  upon 
j-oeiprociil  advantages. 

It  b  fortunate  also  that  the  effects  of  evil  are  not  tdways  evil. 
They  often  ai^umethe  contrary  quaUty.  Thus,  juridical  pimiBh- 
^Lxients  applied  to  offences,  although  they  produce  on  evil  of  the 
^Kfij^t  order,  are  not  generally  regarded  as  evils,  becaust  tht-y  pro- 
duce &  good  of  the  second  order.  They  produce  alarm  and  danger, 
— but  for  whom?  Only  for  a  class  of  evU-doers,  who  are  volun- 
tery  Buiicrers.  Let  them  obey  the  laws,  and  they  will  be  cspoacd 
neither  to  danger  nor  alarm. 
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l\''e  should  never  be  able  to  aubjugatej  however  imperfectly,, 
the  Tast  empire  of  evil,  had  we  not  Icamod  tho  method  of  com' 
bating  one  evil   by  another*     It   has  been  necosaary  to  enli 
ftujfiliarics  among  pains,  to  oppose  other  pains  whit:h  attack  us  on 
every  side.     So,  in  the  tirt  of  curing  paina  of  another  sort,  poiaons 
wc]l  applied  have  proved  to  he  remediee. 


in 


CHAPTER   XI, 

Jtettiona  far  en^ting  certain  Acts  into  Offence^. 

We  have  made  an  analysis  of  evil-     That  analysis  showB  us 
there  are  acta  from  which  there  rrjsiUta  more  of  evil  than  of  g;o&d. 
It  is  nctfl  of  this  nature,  or  at  k«ast  acta  reputed  to  bo  such,  that 
legislators  hnvc  proliibittd.     A  prohibited  act  is  what  wo  call  an 
0ffenc^.     To  eauBe  the  so  prohibitions  to  be  rcBpected,  it  b  2icoe»'^| 
B&ry  to  establish  jJttffMAjTiwi^.  ™ 

But  is  it  nec^seary  to  erect  certain  acts  into  offences?  or,  ia 
otlier  words,  is  it  necMsary  tn  Fiibjcct  them  to  legal  punishments ' 

"WTiat  a  (question!     Is  not  all  the  world  agreed  on  thin  mutter' 
"Why  seek  to  prove  a  truth  nniversdily  acknowledged,  and 
firmly  rooted  in  the  minds  of  men  ? 

Doubtless,  all  the  world  ia  aj^reed  upon  thiB  matter.     But  on 
what  ^  their  agreement  founded  ?     Aek  bis  reasons  of  every  man 
who  assents,  and  yon  will  sco  a  strango  diversit)*  of  sentimema  ™ 
and  principles;  ami  that  not  only  among  the  people,  but  anionjB 
philosophers.     Will  it  he  a  waste  of  time  to  seek  out  some  uniform 
basis  of  cooeent  upon  a  subject  bo  important  ? 

Tbe  agreement  which  actually  esistfl  is  only  founded  upon 
prcjndiwfl,  which  vaiy  accflrding  to  times  and  places,  customfl!^ 
and  opiniona.     I  have  always  been  told  that  auch  an  action  is  aS 
crime,  and  T  think  that  it  ia  so  ;  snch  is  the  guide  of  the  people, 
and  even  of  k^ahttors.     Hotj  if  usage  has  erected  innocent  action* 
into  enmca;  if  it  hiia  made  triding  otfcneea  to  be  considered 
grave  onee,  and  grave  ones  aa  tritfing ;   if  it  has  varied  every* 
"where,  it  is  plain  that  usage  o&ght  to  bo  subjected  to  some  rule, 
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Bud  ought  not  to  be  taken  m  &  ruleitself*  Let  us  appeal,  then,  to 
th^  principle:  of  utility.  It  will  eontirm  the  decrees  of  prejudice 
when  they  art^  juet ;  it  will  annul  them  when  they  are  wrong. 

I  suppose  myself  a  stranger  to  all  the  common  appellationa  of 
vlee  and  virtue.  I  am  called  npou  to  consider  human  actions 
only  with  relation  to  their  good  or  bad  effects.  I  open  two 
accounts;  I  pass  to  the  accaunt  of  pure  profit  sill  the  plea9urc&,  I 
pass  bo  the  account  of  Iobb  all  the  paina.  I  faithfully  weigh  the 
interests  of  all  parties.  The  man  whom  prejudice  brands  as 
vicious^  and  he  whom  it  extols  ns  virtuouB,  ure,  for  the  moment^ 
eq^ual  in  my  eyes.  I  ^Hsh  to  judge  prejudice  itsidf ;  to  woiigh 
all  ttctiona  in  a  new  balance,  in  order  to  form  a  catalogue  of 
tboae  which  ought  to  be  permitttd,  and  of  tlioso  which  ought  to 
be'  torbiddeu.  Tbie  operation,  which  appears  at  first  bd  compli- 
cated, 13  rendered  easy  by  the  distiuetion  between  evils  of  the 
first,  SbCond,  and  tlurd  ordcra. 

Am  I  to  examine  an  act  which  attacks  the  security  of  an 
individual  ?  I  compare  all  the  pleasure,  or,  in  other  words,  all 
tha  pro^t^  which  results  to  the  author  of  the  act^  with  all  the 
evil,  or  all  the  lose,  which  results  to  the  party  injurcil.  I  see  at 
once  thut  the  evil  of  the  firi*t  orJi^r  sijrpa&scB  the  good  of  the  first 
ordur.  But  I  do  jiatetop  there.  The  action  under  cnnsidet^tioa 
produces  tbrougliout  society  danger  and  alarm.  The  evil  whieh 
At  first  was  only  individutd  spreads  everywhere^  under  the  form 
of  fear.  The  pleasure  resulting  fi-om  the  action  belongs  solely  to 
the  actor;  the  puiu  reaches  a  thousiand—ten  thousand — all. 
This  disproportion,  already  prodigious,  appears  infinite  upon 
g  to  the  evil  of  the  third  order,  and  considering  that,  if  the 
in  question  is  not  suppressed,  there  will  result  from  it  a 
universal  and  durable  discouragenientj  a  cessation  of  labour,  andf 
at  last,  the  dissolution  of  society, 

I  will  now  run  through  the  strongest  of  our  desires,  those 
whose  satisfaction  i^  aceompfluied  with  the  greatest  pleasures ; 
and  we  slitdl  see  that,  when  brought  about  at  the  expense  of 
fiecurity,  their  gratification  is  much  more  fertile  in  evil  than  in  good. 

1.  In  the  first  place  let  us  consider  the  pat9aioD.  of  hatred. 
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This  is  iho  most  fruiUUl  cause  of  assaulte  upon  the  honour  and 
the  person.  I  have  conceived,  no  mnttcr  why,  im  enmity  againrt 
you.  Passion  bewildtra  tnc.  I  insult  you;  I  humble  you;  I 
wound  you.  Thi?  sight  ol'  your  pain  makee  rae  cxpcrienrej  at 
least  i'or  a,  time,  a.  feeling  of  pleasure.  But,  eycn  for  that  time, 
can  it  be  htlicvetl  that  the  pleasure  which  I  taste  is  equivalent 
to  the  puiu  you  stiller?  If  eveiy  atom  uf  your  piiin  separatciy 
painted  itself  in  my  soul,  ig  it  proliahle  that  uueh  eoireBponding 
atom  of  my  pleaaore  vrouJd  appear  to  have  an  equal  intensity? 
In  fact,  only  Bume  soattering  utoma  of  your  poin  present  them- 
selves to  ray  troubled  and  disordered  imagination.  For  you* 
none  ia  lost ;  for  rae,  tlie  grcnter  part  is  completely  thrown  away. 
Hut  thie  pleasure,  eueh  txs  it  is,  soon  betrays  its  natural  impurity. 
Humanity*  b  prineiple  not  tfl  be  entirely  quenched,  even  in  the 
most  eavago  soitle,  wukefi  up  a  sci^ret  remorse.  Fear*  uf  every 
"kindf  the  feAr  of  vengeance  on  your  part,  or  on  lbs  part  of  those 
connected  with  you;  fear  of  publio  disapprobation;  and,  if  any 
eparks  of  religion  aro  left  to  mOj  religious  ieiirs  ;^fearB  of  all 
kinds  eomo  to  taxjuble  my  security  and  to  disturb  my  triumph, 
rasaion  has  died  away,  the  pleasure  of  its  gratification  vimishea, 
and  an  inwai'd  reprouL'b  succeeds,  But  on  your  side  the  pain 
still  continues,  and  may  have  a  long  duration.  This  is  the  ease, 
oven  vilh  trifling  woundsj  which  time  may  cicatrize.  How  will 
it  be  when  the  injury  is  incurable  in  its  nature  ?^when  limbs 
have  been  maimed,  featurea  disfigured,  or  faculties  destroyed  ? 
Weigh  the  evils — their  inlensity,  their  duration,  their  oonse- 
quences  j  measuro  them  lUidcr  all  their  dimensioDs,  and  you  will 
pee  that  in  every  sense  the  pleasure  is  inferior  to  tho  pain* 

Let  U5I10W  pass  to  the  effects  of  tho  second  order.  The  new» 
of  your  misfortune  itustik  tho  poison  of  fear  into  every  soul. 
E'^'t^rj  man  who  has  an  enemy,  or  who  may  have  an  onemy,  eon- 
temphilea  witli  terror  what  the  passion  of  hate  tnay  inspire. 
Among  J'ceble  beiji*;^',  who  have  so  much  to  dispute  about,  and  so 
maay  ^causes  of  mutual  env)*,  among  whom  a  thoxisand  little* 
rivalries  excite  as  many  causeless  hoetiKtiesj  the  spirit  of  revenge 
holds  forth  a  succ^^ssioii  of  endless  t^rils. 
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Tlius,  every  act  of  cniolty  produced  by  a  paaaion,  thu  principlo 
of  wliich  txists  in  every  lit'tirt,   and  trora  wliicli  everybody  lb 

fctxpased  to  asiffer,  creatt-san  tdarm,,  which  will  cotLtmue  imtil  the 

^  puniyhmont  of  the  culprit  has  transferred  the  danger  to  the  side 
of  injustice,   and  of  cruel  euraity*     This   tJarm    is  a  suHeriilg  '• 
coiainon  to  all;  and  there  :s  another  sufferijig  resulting  from  it, 
which  we  ought  not  to  forget, — thut  paia  of  sympathy  Icit  by 
generous  hearts  at  the  siglit  of  such  aggressions. 

IJ.   If  wo  examine  the  actions  which  may  apiing  frora  that  im- 
perious motive,  that  desire  to  whieU  miture  has  intrusted  the  per- 

^|)ctuetioii  of  the  species,  we  slwdl  see  thdt,  when  it  attacke  th« 
Btxrurity  of  the  pel^son,  or  of  the  dooiesHc  condition,  the  good 
wliieh  results  from  its  gi-utifi-catiou  cimnot  be  compiU'ed  to  the 

Kcvil  it  produces. 

™^  lepeak  here  only  of  that  attack  which  manifestly  compromita 
the  Becurity  of  the  person,  vix.,  ravishment.  It  is  useless  by  a 
^.grogs  and  puerile  pleasantly  to  deny  the  existence  of  this 
crime,  or  to  diminish  the  horror  of  it,  ^^hateve^  may  be  said,  it 
•is  cerlaia  that  women  tlie  moat  prodigiil  of  their  fiivours  dy  not 
,lovo  to  have  thorn  snalchcd  by  a  brutal  i'luy.  But,  ia  this  case, 
the  greatue^  of  the  alarm  renders  all  diseussion  of  the  primitive 
erii  unneeoBsary.  However  it  may  be  of  tJie  actual  offcnee,,  the 
dbltt  offence  will  always  be  an  object  of  terror.  The  more 
Iversal  tho  desire  whin-li  gives  rise  to  this  offence,  the  greater 
and  more  violent  is  tbo  alarm.  In  times  when  the  Itiws  have  not 
liod  sufficient  power  to  repross  it,  when,  mtiuucrs  havt;  not  been 
Bufficicntly  regulated  to  brand  it,  it  produced  acta  of  vengeance 
of  which  historj'  has  preserved  the  recollection.     Whole  nations 

thave  interested  ihemselvea  in  the  quarrel ;  and  hatreds  originating 
in  this  source  have  been  transmitted  from  fathers  to  their  children. 
It  is  possible  that  the  close  confinement  of  women,  unknown 
amon;^  the  Greeks  in  the  time  of  Homer,  owes  it^  origin  to  an 
€^»och  of  troubles  and  revolutions,  when  the  focblcncsa  of  the 
liwa  had  mtiltiplied  disorders  of  this  kind,  and  spread  a  general 
terror. 

III.  With  respect  to  the  motiTS  of  mpiditij^ — if  we  compare 
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the  ^eoetixe  of  acquiring  by  a  violation  of  another's  rights 

the  puin  which  such  a  proceeding  otxEUtionB,  thoy  will  not  prove 

to  be  eqiiivalenta.  It  is  true  there  are  cases  in  which,  if  we  con- 
fine ourselves  to  the  effeota  of  Uie  iirat  order,  the  good  will  have 
ftn  ineoDteslable  prepotiderunce  over  the  evih  "W'ere  the  oficooe 
oonsidered  only  under  this  point  of  view,  it  would  not  be  easy  to 
assign  any  good  reawue  to  juutiiy  tlic  i*igt>uF  of  the  laws.  Every- 
thing depends  upon  the  evil  of  the  sccoud  order;  it  is  this  'which 
givea  to  such  actious  the  character  of  crime,  and  which  makes 
piuiishment  uecessaijp  Let  us  t^ke,  for  example^  the  pby^cal 
desire  of  eatjafying  hunger.  Let  a  he^jgar,  pressed  by  hunger, 
steal  from  a  Huh  man's  house  a  loaf,  which  perhaps  saves  him 
from  etarving, — can  it  be  possible  to  oomparo  the  good  which  the 
thief  acquii'ea  for  himself,  with  the  evil  which  the  rich  man 
euifers  ?  The  sarae  is  true  of  less  sbiking  examples.  Let  a  man 
pillage  tht'  public  treasury ;  he  enriches  himself  and  impoverishea 
nobody.  The  wrong  which  he  does  to  individuals  is  reduced  to 
impalpable  parts.  It  is  not  on  account  of  the  evil  of  the  first 
order  that  it  is  necessary  to  erect  these  actions  into  offences,  but 
ou  account  of  the  evil  of  the  second  order. 

If  the  pleasure  which  attends  the  satiBfuction  of  such  powerftil 
dofiires  oh  hatred,  the  sexual  appetite,  and  huui^'r,  when  thai 
satiflfftotion  runs  eoimler  to  the  inteKists  of  others,  is  not  equal  to 
the  pain  wbioh  it  causes,  the  disproportion  will  appear  much 
greater,  aa  respects  motives  Ipsb  active  and  strong. 

The  desire  of  aelf-prc&ervation  is  the  only  one  bo«de  which 
seems  to  demand  a  aeparatt^  eiamination. 

If  the  queetiun  rthitee  to  an  evil  wluch  the  laws  themselvea 
seek  to  impose  upon  an  iniliWduiil«  this  can  only  be  for  Kome  very 
pressinp^  roiison,  aueh  as  the  nucessliy  of  carryin;;  into  execution 
punislrimonta  ordained  by  the  tribunals,  puni^hmcnta  without 
which  there  would  be  no  security  and  no  government.  Ifow,  if 
the  desire  of  estaping  an  evil  of  this  sort  be  Ratified,  the  law,  to 
tho  same  ejctentj  will  bo  rendered  inefficient.  It  appears,  then, 
that  the  evil  resulting  from  this  satisliiction  is  that  which  results 
from  the  inefficiency  of  the  laws,  or,  what  amounts  to  the  same 
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thingi  fmm  the  non-exjBtence  of  laws.  But  tKe  eril  wbdch 
results  from  the  non-existence  of  laws  is,  in  fact,  an  tiesera'blage 
of  nil  tlie  different  evils  which  the  laws  an?  catabliahed  to  jjrevent ; 
that  is  to  sfiji  of  ^lU  the  evils  whii?h  mea  are  liable  to  experienee 
on  the  part  of  other  men.  It  is  true  that  a  single  triumph  over 
the  laws,  obtainGcl  in  this  way  by  an  individual,  ia  not  sufficient 
to  flhflke  the  whole  system  ;  nevertheless,  every  example  of  this 
kind  ifl  a  symptom  of  weakncBS,  a  step  toTvards  destruction. 
There  results,  thtn,  from  it  an  evil  of  the  second  order,  an  alarm, 
at  least  a  danger ;  and,  if  the  laws  connive  at  this  evofiioHi  they 
will  do  it  in  contradiction  to  their  o^^ti  aim.  In  order  to  escape, 
one  evil,  they  will  admit  another,  much  more  than  its  eqiiivaient. 
There  remains  the  case  in  which  an  individual  repels  an  evil  to 
which  the  laws  have  not  chosen  to  subject  him.  If  they  have 
not  chosen  to  subjrct  him  to  it,  they  do  not  wish  him  to  submit 
to  it.  To  repel  this  evil  is  itself  a  g:ood.  It  is  poBsihlc  that,  in 
making  efforts  to  preserve  himeclf  from  it,  the  individual  in 
question  may  do  an  evil  more  than  equivalent  to  this  good,  1& 
the  evil  he  does  in  his  own  defence  confined  to  what  is  uecc&saiy 
for  that  object,  or  does  it  go  beyond  ?  What  is  the  proportioa  of 
the  eril  which  he  does  to  tlieevil  he  avoids?  Is  it  equal,  giTater, 
or  lees?  WouJd  the  evil  he  baa  avoided  have  been  susueptible of 
compensation  if,  instead  of  dc-fending  liimsulf  by  a  method  so 
costly,  he  had  preferred  to  submit  to  it  for  a  timeP  These  are 
qacstions  of  fact,  whiih  the  law  ought  to  take  into  confederation, 
before  tsljibliehiag  in  detail  the  regulutions  of  sell'-delcnce.  ll  is 
a  subject  which  belongs  to  that  part  of  the  penal  code  which 
treats  of  the  means  of  ju^tiiicfltioa  or  extenuation  in  regard  to 
oiFences  committed.  It  is  auffitiL'ut  to  observe  here  that  in  all 
these  cases,  though  there  is,  ia  f:tct,  an  c-vil  of  the  first  order,  yet 
all  the  e^il  which  an  individual  may  do  in  Hclf-deienee  produces 
no  alarm  and  no  danger.  Other  men  hdve  nothing  to  fear,  unlesa 
they  first  commence  on  iile^til  attack. 
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CHAPTER  XXL 
The  Limits  ithicA  tepnraU  Morahfrom  Lfginldiion, 

[oRAUTY  in  general  is  tlie  art  of  directing  the  actions  of  men 
such  a  way  qls  to  produce  the  greatcflt  possible  BUm  of  good. 

Legislation  ought  to  have  preuiecly  the  sftme  ohjwt. 

But  although  these  two  arts,  or  rather  s(;iencea,  have  the  same 
end,  they  dhfer  greatly  in  extent.  All  QctioiiSi  whether  public 
or  private,  fiilT  under  the  jurisdiction  of  morals.  It  ia  a  guide 
which  letida  the  individuul,  as  it  were,  hy  the  Imnd  through  nil 
the  details  of  his  life,  all  his  rohttions  with  his  fcliowa.  Legis- 
lation cannot  do  this  ;  and,  if  it  could,  it  ought  not  to  t^crciae  a 
continaal  intcrforenco  and  dictation  ortr  the  conduct  of  men. 

Morality  coraniundH  each  individuul  to  do  hII  Ihiit  is  advan- 
tageous to  the  cummunity,  his  o^'u  pcrsomd  advantuj^'  included. 
But  there  arc  many  acts  uaeful  to  the  community  which  legisla- 
tion ought  not  to  command.  Thtre  ara  als*:  mimy  injuriou* 
actions  which  it  ought  not  to  forbid,  althuujjh  morality  does  fio. 
lu  u  word,  legislatiou  h^is  the  same  centre  with  morals,  hut  it  has 
not  the  same  circumference. 

Thore  are  two  reasons  for  this  difference:  Ist.  Lepslation  can 
hare  no  direct  inlluoacc  upon  the  conduct  of  men,  except  by 
punishments.  Now  these  punishments  are  so  many  evils,  which 
are  not  justifiable  except  so  far  as  there  results  Jfrom  them  a 
greater  sum  of  good.  But,  in  many  cai^es  in  which  we  might 
desire  to  Btrengthea  a  m^jral  precept  by  a  punishment,  the  evil  of 
the  punishment  would,  be  greater  than  the  evil  of  the  offence. 
The  means  iiece&siuy  to  carry  tliei  law  into  execution  would  be  of 
a  nature  to  spread  tlirough  sm-iety  iMlcgrce  ofalunnmoreinjurioufl 
than  the  evil  intended  to  he  prevented. 

2ud,  Legislation  is  often  arrested  by  the  danger  of  overwhelm- 
ing the  innocent  in  seeking  to  punish  the  guilty.  "VVTionce  comes 
this  danger?  From  the  difllcuhy  of  detiuiag  an  otfcnee,  and 
giving  a  cleiu:  and  precise  idea  of  it.  For  example,  hard-hearted- 
nees,  ingratitude,  l>erfidy,  and  other  vices  which  the  popular 
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Bflitotion  punishes,  caTinot  come  render  the  power  of  the  law,  unless 
th^  are  defined  as  exactly  *«  theft,  homicide,  or  perjury. 

But,  the  better  to  distinguiBh  the  true  limits  of  morals  and' 
lo^Blafrion,  it  will  ho  well  to  refer  to  the  common  clasedficatioa  of 
mural  duties. 

Private  moraJitr  regitilates  the  actions  of  men,  either  in  that 

part  of  their  conduct  in  wliich  they  alone  are  iutetf  sted,  or  in 

hat  which  may  affetst  the  interests  of  others.     The  actions  which 

ffeet  a  man'e  individual  interest  compose  a  class  called,  pcrliaps 

raproperly,   didies  to  ovmehea;  and  the   quality  or  disposition 

Tnanifcsted  in  the  neromplishment  of  those  duties  reeeircs  the 

tuime  of  prudence.     That  part  of  conduct  which  relates  to  othets 

.imposes  a  class  of  actions  called  dHttM  to  otliers.     Ifow  there  are 

two  "waye  of  consulting  tho  bsppinoss  of  others  :  the  one  negative, 

ahstaining  from  dimini^ing:  it ;  the  other  positive^  labouring  to 

angment  it.     The  first  conatitutes  prohihj  ;  the  second  is  henefi- 

Moralily  upon  these  three  points  needs  the  wd  of  the  law; 
but  not  in  the  same  degree,  nor  in  the  same  manner. 

I.  The  rtilc8  of  prudeure  are  uliooat  alwap  Huffieient  of  them- 
sclres*  If  a  man  fail**  in  what  regards  his  particular  private 
interest,  it  is  not  hia  wiU  whii^h  is  in  fimlt,  it  is  his  understand- 
ing. If  he  does  \rrong,  it  can  only  he  tlirough  mistake.  The 
fcar  of  hurting  lumst?lf  is  a  motive  of  repression  Bufflcicntly 
Dg ;  it  would  be  useless  to  add  to  it  the  fear  of  cm  artificial 
n. 

Does  any  one  objcet,  that  ikets  &how  the  contrary?    That 

of  play*  those  of  intemperance^  the  illicit  intercont^se 

twren  the  scse^,  attended  so  often  by  the  greatest  drmgere, 

enough  to  prove  that  individuals  have  not  always  strident 

'rudonce  to  abstain  from  what  hurts  them  ? 

Confining  myself  to  a  general  reply,  I  answer,  in  the  first  place, 

at,  in  tho  grcfltcr  part  of  these  cuaee,  puuisbTQent  would  be  so 

-sily  eluded,  that  it  would  bo  inefficacious;   secondly,  that  the 

evil  produced  by  the  penal  hiw  would  be  much  beyond  the  evil 

tike  offcoce. 
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Suppose,  for  exaraple,  that  u  legislator  should  feel  himself 
authorized  to  undertake  tlic  cxtiq>ation  of  drunkenness  and  for- 
nication l)y  direct  laws-  He  would  have  to  begin  hy  a  multitude 
of  reg;ulationiB.  The  first  inconvenience  would  therefore  he  a 
complexity  of  laws.  The  easier  it  is  to  conceal  these  vic^s,  the 
more  nocesswrj  it  would  be  to  resort  to  acveritj  of  punishment, 
in  order  to  destroy  bj'  the  terror  of  exitniplcs  the  constantly  re- 
curring hope  of  impunity-  This  excessive  rigour  of  laws  forms 
a  second  inconvcnifnce  not  less  grave  than  the  firBt.  The  diffi- 
culty of  procuring  proofs  would  be  such,  that  it  woiild  be  necea- 
i4iry  to  encourage  informcTB,  and  to  entertain  an  army  of  spies. 
Tills  necessity  fonns  a  third  inconvenience,  greater  than  either  of 
the  others.  Let  us  comptin.'  the  results  of  good  mid  evil.  Offences 
of  thia  nature,  if  that  name  can  be  properly  given  to  imprudences, 
produce  no  alarm ;  hut  the  pretended  remedy  would  spread  a  uni- 
versal terror;  innocent  or  guilty,  every  one  would  fear  for  him- 
fjVell'  or  his  connexions;  suspicions  and  accusations  would  render 
■oeiety  dangerous ;  we  Bhould  fly  from  it ;  we  should  involve 
ourselves  in  mystery  and  concealment;  wc  should  shun  all  the 
lUscloBures  of  confidence.  Instead  of  suppressing  one  vice,  the 
la\ra  would  produce  other  vices,  new  and  more  dangerous. 

It  la  true  that  example  may  render  certain  excesses  contagious ; 
and  that  aa  evil  which  would  be  almost  imperceptible,  if  it  acted 
only  upou  a  soiall  number  of  indi\'idualK,  may  become  important 
by  its  extent.  AU  that  the  legislator  can  do  ia  reference  to 
otfcuces  of  this  kind  h,  to  submit  them  to  some  slight  punish- 
ment in  caHBs  of  scandalous  notoriety.  This  tt*iii  be  sufficient  to 
give  them  a  tiiint  of  illegality,  wliich  will  escite  tlie  popular 
sanction  against  them. 

It  is  in  cases  of  this  kind  that  legislators  have  governed  too 
tnuch.  Instead  of  trusting'  to  the  prudence  of  individoale,  they 
have  treated  them  like  children,  or  filuves.  They  have  suffL'red 
themselves  to  be  carried  away  by  the  eame  passioii  which  has 
iniluenced  the  founders  of  religious  orders,  who,  to  fignalixe  their 
authority,  and  through  a  Httleness  of  spirit,  have  held  their  sub- 
jects in  the  most  abject  dependence,  and  have  traced  for  thcm^ 
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by  dny,  and  moment  by  moment,  tlieir  occupntionaj  tlieir 
their  rising  up,  Mitdr  lying  dawn,  and  nil  the  petty  dftaila 
of  thpir  life.  Thpre  are  ceK^brated  eudca,  in  wliich  arc  found  a 
multitude  of  clng^  of  tLis  sortj  there  urc  U9elef*s  rcstruints  iipoa 
marriage ;  pimishments  decreed  agninst  celibacy ;  sumphiiiry 
liiWH  re^rulating  the  fae^hion  of  dreesi,  thi?  expi^nse  of  festivalt?,  the 
furniture  of  houses,  and  the  omamcntii  of  women ;  there  are 
nnmberless  details  about  uHments  permitted  or  forbidden ;  obout 
ablations  of  sni;h  ot  snch  &  kind ;  about  the  ptmfieatione  which 
bcftlth  or  cleanlinesB  rei|iure;  and  a  thoneand  similar  puerilities, 

hirh  addj  to  all  the  inGQaTt?menco  of  useless  restraint,  that  of 

sotting  the  people,  by  eovering  theee  absurditiofl  with  a  veU  of 

y«tery,  to  dismiss  their  folly. 
Yut  more  unhiipjiy  ure  the  Stfttjfis  in  which  it  ia  attempted  ta 
maiulttin  by  penal  luwa  a  uniformity  of  religious  opinious.  Tho 
choice  of  their  religion  ought  to  he  rt^ferred  entirely  to  the  pm- 
dtrnce  of  indi\*idualg.  If  they  are  persuaded  that  their  eternal 
hajipincse  depends  upon  a  certain  form  of  Trorahip  or  a  certain 
helif  f,  what  cun  a  legtalatflr  oppoe«  to  an  interest  fio  great  ?     It 

not  neoensary  to  insit^t  upon  this  truth — it  is  generally  aeknow- 
gt?d;  but,  in  tracing;  the  boundaries  of  legiBlation»  I  e-onnot 


rgL't  those  which  it  ia  the  most  important  not  to  overstep. 

As  a  general  rule,  the  greatest  possible  latitude  should  be  left 
to  individuals,  in  all  cases  in  which  they  can  injure  none  hut 
thenipelves,  for  they  ar©  the  be^t  judges  of  their  own  intereats. 
If  they  deccivo  themselveB,  it  is  to  be  supposed  that  the  moment 
they  discover  their  error  they  will  alter  their  conduct.     The 

wcr  of  the  law  need   interfere   only  to  prevent  them   from 

ijm-ing  each  other.  It  is  there  that  reatraiut  13  nece&sary ;  it  ia 
there  that  the  application  of  puniahment*  is  truly  useful,  because 
pie  n^onr  exercised  upou  aa  individual  becomes  in  euch  a  case 

e  «fcurity  of  all. 

II.  It  is  true  thitt  there  ia  a  natural  connection  between  pru- 

atie  and  probity ;  for  our  own  interest,  well  underatofid^  will 
leave  us  'without   motives  to   abstaiit  trom  injuring 
follow  B. 
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Let  us  stop  a  moment  at  tliis  ]>omt.  I  say  that,  ind**pctidently 
of  religiou  and  the  laws,  we  always  haye  some  natural  motives-^ 
that  19,  Tnotivc's  dtjrivfd  from  our  own  interest  for  L'onsnlting  the 
happiness  of  gtlit-rs.  1st  The  motive  of  pure  bt-nevolence,  a 
BweL't  and  calm  Bcntiment  which  we  delight  to  espCTience,  and 
which  iiiapirus  us  with  a  repuj^nanoe  to  be  the  canst:  of  sufft'ring. 
2tid.  The  motivus  of  priratu  stlectiim,  which  «tcm&DthtJr«inpixe 
in  domestic  life,  and  within  the  partinulur  circle  of  our  intimaciet. 
3rd.  The  desire  of  good  repute,  and  th<>  fear  of  hiamo.  This  is  a 
eortoftaloulfltion  of  trade.  It  is  paying,  to  hsire  credit ;  Bpe^^n^ 
truths  to  abtaiii  confidence ;  serving^  to  be  senxd.  It  is  thus  we 
must  nu-dcrstand  that  saying  of  a  wit,  iftut,  if  therf  wtre  no  such 
thiii'j  ft*  hotfr.sttj^  it  ifvuid  he  a  ^ood  sjte;  ultUion  to  inrmt  iif  9*  m 
metinn  of  mtikiJitj  on/ s  fttrtu^tw. 

A  man  t'ldighteocd  as  to  hia  own  interest  will  not  indulge 
him^i^lf  \n  a  secret  offence  through  ftar  of  contracti&g  a  «liftmeftil 
habit,  which  sooner  or  later  will  betmy  him ;  and  hecause  the 
havings  setTt'ts  to  t'ont^i-al  from  the  pmng  curiosity  of  mankind 
leavcfl  in  the  heart  a  sediment  of  disi^uiet,  which  eoirupts  every 
pk'iii^uro.  All  ht  can  acquire  at  the  expense  of  security  cannot 
maliL'  up  for  the  loss  of  that ;  nod,  if  he  dcairea  a  good  reputation, 
the  best  guarantee  he  cim  have  f«jr  it  is  his  own  esteem. 

But,  in  order  thai  anindinduul  ahoiild  perceive  this  cennectioQ 
between  the  interests  of  others  and  his  own,  he  needs  an  en* 
lightened  spirit  and  a  heart  free  iVom  seductive  pa&aionF,  The 
gri^ter  part  of  men  have  neither  sufficient  light,  sufficient 
atienjyth  of  mind,  nor  sufficient  mortil  seosihiiity  to  pluce  their 
honesty  above  the  aid  of  the  liiws.  The  legislator  niii^t  supply 
the  fecblcncsfl  of  tliis  natural  interest  by  addiog  to  it  nn  urtificial 
interest,  more  eteftdy  and  more  easily  perceived, 

31  ore  yet.  In  many  cases  morality  derivcp  its  existence  from 
the  law ;  thai  is,  to  decide  whether  the  action  is  morally  good 
or  bad,  it  ia  necessary  to  know  whether  the  laws  permit  or  forbid 
it.  It  is  so  of  what  concerns  property'.  A  manner  of  selling  or 
acQuirinj,',  egteemed  dishonest  in  one  country,  would  be  irre- 
proachable in  another.     It  ia  the  same  with  offences  ogaiiifit  the 


I 

1 


raixciPLKs  OF  tEcisLATrojr, 


8S 


/ 

4 


I VFQXL 


The  at-ite  exists  onlj-  hj  law,  rmd  it  is  irapoasiblc  to  &ay 

tondiu't  in  this  bt-half  morality  requires  of  us  before  knowing 

'what  the  lepslator  has  deerecd.     There  are  countries  wtere  it  is 

offence  to  enlist  into  the  eerricc  of  a.  foreign  power,  dud  othei-g  . 

wbkh  sufh  a  service  ifi  lawful  and  honourable.*  / 

IIL  Ae  bi  beneficiencc  some  distinctions  are  nceeB$ftry.     Tho 
w  may  be  extended  to  gencr&l  objects,   such  as  tho  edro  of  the 
r;  bat,  for  details,  it  is  necessary  to  depend  upon  private 
ortility.    Beneficence  haii  ita  mysteries^  and  loves  beat  to  employ 
tSL'If  upon  e^'ils  so  unforeeeen  or  so  secret  that  the  law  eannot 
eh  thcra.     Besides,  it  is  to  individual  free-will  that  benevo- 
leiiL-e  owes  its  energT,',     If  the  same  nets  were  coramandeJ,  they 
would  no  longer  be  benefits,  they  would  lose  their  attraction  and 
eir  eneenee.     It  is  momlity,  and  especifllly  religion,  which 
fonn   the  necessary  complement  to  legislation,    and  the 
sweetest  tie  of  humoTiity, 

However,  instead  of  having:  done  too  mych  in  th^s  respect, 

legiei^t^irs  have  not  done  enough.     They  ou^ht  to  erect  into  aa 

offence  the  refusal  or  the  omi^ion  of  a  service  of  humanity  when 

it  wooM  be  easy  to  render  it,  and  when  some  distinct  ill  clearly 

ts  from  the  refusal;  such,   for  example,  as  ahcindoning  a 

omided  man  in  a  solitary  road  without  seeking  any  asBistanee 

r   him;  not  giving  information  to  a  mnn  who  is  ignorantly 

meddling  with  pol^ns;  uot  reaching  out  th^  hand  to  one  who 

has  fallen  into  :i  difch  from  which  he  cannot  extricate  himself; 

^^31  these,  and  other  drailar  cases,  could  any  fault  he  foimd  with  a 

^^bunishment,  espoBing  the  delinquent  to  a  certain  degree  of  shame, 

^V    *  Here  wp  tondi  upon  niiR  nf  the  luofifc  difHcalt  of  questions.    IF  the  / 

tew  iM  not  what  it  oiiglit  t<i  be ;  if  it  openly  conilmtft  the  priwdpio  of  ^^ 

^^iitilitj- J  ought  «0  to  obey  it?     Ought  we  to  Tiolate  it?     Ong-ht  we  to 

^Hvemain  uotJter  between  the  law  which  eonnnanda  an  evilf  and  morzklit^ 

^"irltich  foHiiJfl  it?     The  solntion  of  this  question  invrlTes  coTisidcfntion» 

both  of  prndenee  and  benBvoIcnce.     We  ong^ht  to  esamine  if  it  is  mot* 

igeroos  to  violate  the  iaw  than  to  obey  it ;  we  oveH  to  consitlisr 

tbo  probable  evila  of  obedi^oce  ar&  leas  or  ^rmter  ibun  the  pro 

evils  of  dliobedteDce. 
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or  subjecting  him  to  a  x>epuiiiary  rcBponsibility  for  the  eyil  whieh 
he  might  have  prevcutt-d  ? 

I  will  add,  that  legislation  mig^ht  be  extended  further  than  it 
is  in  rtilatioQ  to  the  interests  of  the  inferior  aniniahj.  I  do  not 
approve  the  laws  of  the  Hindus  on  thi?  aubjeet.  There  are 
pood  reasons  why  animals  should  serve  for  the  Dourishment  of 
man,  and  for  deatroyiag  those  which  iacommode  us,  AVe  ore  the 
better  for  it,  and  they  are  not  the  worse  ;  for  they  have  not,  «« 
we  luivc,  lon^  and  uruel  Biitit'ipalioua  of  the  ftiturtf ;  and  the 
death  whieh  Ihey  reeuive  ut  our  handH  may  iilwaya  he  rendered 
lesa  painful  than  that  wbi^h  await*  them  in  the  ineritfible  eourse 
of  nature,  But  what  ean  be  said  to  justify  the  itseleas  torments 
thtjy  arci  nuide  to  suffer  ;  the  cruel  eapriees  which  arc  exercised 
upon  them?  Among  the  many  re^asons  which  mi{*ht  be  given 
for  making  criminal  such  gratuitous  cruellies,  I  tontine  myself 
to  that  which  relates  to  my  suhjeut.  It  is  a  means  of  cultivating 
a  pi-neral  sentiment  oT  benevobnee,  and  of  rfnclerinf;  men  nioio 
mild;  or  at  least  of  preventing  that  brutal  dt.^[iiravity,  which, 
after  fleshing  itself  upon  auimab,  preeeutly  dcmtiudfl  human 
fiuiFentig  to  satiate  its  appetite,* 


I 


CHAPTER   XTJI, 

F(ih€  MHhQck  of  Itramninfj  <*n  the  Subject  of  Leginhttion, 
It  haa  been  the  object  of  this  introduction  to  give  a  clew  idea  of 
the  piinciple  of  ntility,  and  of  the  method  of  reasoning'  eonfona* 
able  to  that  prini-iple.  There  result**  from  it  a  legislative  logic, 
which  ean  be  summed  up  in  a  few  words.  What  is  it  to  offer  a 
gm>fi  reijsf*}}.  with  respect  to  a  law?  It  h  to  aJlege  the  good  or 
evil  which  the  law  tends  to  produce :  so  much  good,  so  roony  urgU' 
mcnte  in  its  favour;  so  much  evil,  so  many  argnmenta  agningt  it; 
rtracmberijig  oil  tljc  time  that  good  and  evil  are  nothing  else 
than  ple4»siUTe  and  pain, 

•  SsB  JBfMTow**  Voyaife  ia  ihe  Capfi  aj  Go6d  Bopn,  for  the  craeltica  of 
Iha  Dulch  settlers  towajitl  tL^ir  cattle  ^od  their  alavea. 
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t  Ls  it  to  offer  a  /ah/*  rrttHon  ?    It  ia  the  alleging  for  or 
against  a  law  somothing  else  tlinn  its  good  or  evil  effects. 

Kothing  can  tus  more  simple,  yet  nothing  is  more  new*  It  is 
not  the  principle  of  utility  which  is  new;  on  tho  contrary,  that 
principle  is  necessarily  as  old  as  tho  human  race.  All  the  tmth 
there  IB  in  niomlity,  all  the  good  there  is  in  tho  laws,  emanate 
from  it ;  hvit  utility  has  often  bocn  followed  by  instinct,  while  it 
has  hecn  eombatted  by  argument.  If  in  hooka  of  legislation  it 
throws  nut  some  spjulca  hfTc  aud  there^  they  are  (juictly  extin- 
g^uished  in  the  aiirroundiug  smuke.  -Beccahia  is  the  only  writer 
who  deservca  to  be  noted  as  an  exception  ;  yet  eveji  in  his  work 
there  is  some  reasoning  drawn  from  fidse  sources. 

It  is  upwards  of  two  thousand  years  since  Aristotle  undertook 
to  form,  under  the  title  of  Sophismtj  &  coniplele  catalogs  of  the 
diflTcrt'nt  kinds  of  fiil^e  rcafioaing;.  This  catalo^e,  improved  by 
the  information  which  so  long  an  interval  might  fumisli,  would 
here  have  its  place  and  its  use.  But  such  an  undertaking  would 
carry  me  too  far.  I  shall  be  content  with  presenting  Home  heads 
'of  error  on  the  subject  of  legis-latiou.  By  means  of  such  a  con- 
ttraat,  the  principle  of  utility  will  be  put  iato  a  clenrer  light.  ■ 

'  1.  Antiquity  U  not  a  RenxQn> 

The  antlqility  of  a  law  may  create  a  prejudice  in  its  favonr ;  but 
in  itself,  it  is  not  a  reason.  If  the  law  in  question  has  contributed 
lo  the  public  good,  the  older  it  is,  the  easier  it  ivill  be  to  enumerate 
^ta  good  effects,  and  to  prove  it^  utility  by  a  direct  proci^a, 

L  2.  Th6  Authority  of  Religion  U  not  a  H/'OBtm^  \ 

Of  late,  this  method  of  rejsouing  has  gone  much  out  of  faahlon, 
"tut  till   rei'cntly  its  use  waa    very  extensive.      Tho    work  of 
jAlgemon  Sidney  is  full  of  citations  from  the  Old  Testament ;  and 
^  finds  there  tho  foundation  of  a  systi^ra  of  Dciuocracy,  as  j 
^ossuet  had  found  tho   principles  of  absolute  power.     Sidney  I 
nH8bt*d  to  combat   the    partisans  of  dinno   right  and  paseiTie  J 
tobedienco  with  their  ovm  weapons. 

L  If  we  suppose  that  a  law  emanateg  from  the  Deity,  we  supposo 
Mai  it  emanates  Irom  supreme  wisdom^  and  supreme  bounty. 
r  F  2  , 
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Purli  a  Ifiw,  llipn,  can  only  hare  for  its  obj^t  the  inopt  rTOiiicnt 
utility;  find  tliis  utility,  put  into  ft  clear  light,  will  always  be  an 
amplo  jusHtication  of  the  law. 

3,  Jifproaeh  of  Inftovation  i*  not  a  Iiea»on. 

To  Tf'ject  inDoviitiflSi  ia  ty  n-jpct  progress:  in  whnt  co&ditioQ 
ehouM  we  be,  if  tlxat  jirintipk  haJ  been  u-lways  fallowed?  AM 
which  exists  ho$  Imd  a  heginning ;  all  wkieh  ii^  established  has 
bc'cn  iooovntioij.  Those  \cry  ]tfrson3  who  approve  a  law  to-day 
because  it  is  ancient,  would  have  oppo&L-d  it  as  Dew  when  it  was 
firbt  introduced. 

4,  An  Arlitrarif  Drfinitkn  is  not  a  Rcasnn. 

TTothing  ia  more  common,  among  jurbta  and  political  writers, 
than  to  base  thuir  roaaoniufrsT  and  eren  to  write  long  works,  upon 
a  foundation  of  purely  arbitrary  defiuitionit.  This  artilicc  coe- 
rists  in  taking  ft  word  in  a  pftrtioular  senae,  foreign  from  its 
common  uaage  ;  in  employing  that  word  a^  no  one  eyer  employed 
Jt  before;  and  in  puz/Uag  the  reader  by  an  appearance  of  pro- 
foundness and  of  myett'ry, 

itontcsquiett  himself  Ims  fulh-u  into  this  fault  in  the  rcry  be- 
ginning of  his  work.  Wif^hiny  t^  give  a  definition  of  law,  ho 
proceeds  from  metaphor  to  metaphor ;  he  brings  together  the 
moi^t  di&cordant  objects — ^thc  Divinity,  the  material  world,  superior 
iutelli^enees,  beaata  and  men.  We  learn,  at  last,  that  litw»  ttr* 
n'hithn* ;  and  fiemat  rrlatitift*,  Thua  the  definition  is  more 
obscm-G  than  the  thing  to  be  defined.  The  word  law^  in  ita 
]:»ra]K.-'r  aense,  excites  in  every  mind  a  tolfrably  clear  idea,  the 
word  rehitwn  esoites  no  idea  ut  all.  The  word  Mrp,  in  its  figura- 
tive sense,  pruduccs  nothing  but  aqni vocations  ^  and  Montesqnieu^ 
wbo  ought  to  hove  dissipated  the  darkness,  has  only  in- 
creased it. 

It  is  tho  character  of  a  false  definition,  that  it  can  only  bo  em- 
ployed in  a  particular  way.  That  author,  a  little  further  on 
(eh.  iii.),  gives  another  definition.  Laie  in  peneral^  lie  says,  y« 
humtm  reuseUt  in  ^9  far  m  it  ^ororm  all  fhf  jtrojiie  of  tht^  earth. 
These  terms  are  more  familiar ;  but  no  clear  idea  results  &om 
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them.  Is  it  the  ftict,  tlmt  eoiaany  kiwa,  contradictory,  ferocious, 
or  absurd,  and  in  a  perpetual  eUito  of  ulumg:<.f,  aro  iilwiiya 
keman  rta&on  ?  It  would  sewn  that  reason,  so  for  fi'LHu  being 
the  Ittw,  is  often  in  opposition  to  it. 

Tliie  first  chapter  of  Montesquieu  has  j^ven  occasion  to  an 
abundniitfe  of  noBBense.  Tho  braia  bas  been  racked  in  et-nrtb  of 
mttapbysiual  mysteries,  wbere  none  infout  esist.  ErL-uBcccoria 
Ima  sutfprt^  biraself  to  be  carried  away  by  this  obscure  notion  of 
rolttttOnit,  To  interrogate  a  man  in  order  to  know  wbt-ther  be  is 
innocent  or  guilty,  is  to  force  him,  hu  tells  ua,  to  acuuse  laimscli". 
To  this  procedure  he  objects  j  and  why  ?  btcause,  as  ho  nayg,  it 
is  to  confound  all  reiattouH*  Ilut  what  does  tliat  mean  ?  To 
enjoy,  to  suffer,  to  cause  enjoymcut,  to  cause  suifaring :  those  are 
expressiuua  wluch  I  understand ;  but  to  follow  relfttiona  and  to 
conlouad  illations,  ia  what  I  do  not  understand  at  aU<  These 
abstntot  terma  do  not  excite  any  idcu  in  ray  mind;  they  do 
not  awaken  any  sentiment.  I  am  abiotutely  itidifFtsrent  about 
relfUionsi — phjufturfs  and  joanw  arc  wiiat  int'crcst  me+ 

HouB&eao  has  not  been  satisfied  with  the  definition  of  Mun- 
twiquieu.  He  has  given  his  own,  wliich  he  announces  as  a  great 
dist^overy,  LatCj  he  says,  i/t  th^  expffuion  of  t/ts  general  teill. 
There  ore,  then,  no  laws  except  where  the  people  havo  spoken 
in  a  body.  There  is  no  law  except  in  an  absolute  demouracy, 
fionsseauhttssiippreastMl,  hy  this  supreme  decree,  all  existing  hiws; 
and  at  the  same  time  he  has  deprived  of  the  possibility  of 
existence  all  thosu  which  ore  Uki'ly  to  be  made  bereailcr, — the 
le^lation  of  the  republic  of  S:in  ilarino  alone  excepted. 

5.  Mrtajfkar*  are  not  Iiea»on». 

I  mean  either  metaphor  properly  bo  called,  or  allegory,  used 
at  first  for  illustration  or  ornamont,  but  aiter wards  made  the  biisis 
of  an  argument. 

Blaekstouei  so  jjireat  an  enemy  of  all  reform,  that  he  has  gono 
80  far  as  to  find  fault  with  the  introduction  of  the  English  Ian* 
gu^e  into  the  reports  of  cases  decided  by  the  courts,  has  neglected. 


*  Betictu-io,  cL.  xiL 
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no  means  of  iuBpiruig  his  readers  \rith  the  Banjo  prejudice.  H© 
represents  the  luw*  as  a  castle,  as  a  fortreM,  which  caunot  be 
ftltert-d  without  boing  weakened.  I  allow  that  he  does  not  ad- 
vance this  motiiphor  as  an  ar^ment ;  biit  why  dots  ho  eiiiplay 
it?  To  gain  possession  of  the  imagintitian ;  to  prejudice  his 
readtjrs  figainst  every  idea  of  reform ;  to  exdto  in  theia  an  arti- 
lieial  fear  of  all  innovation  in  the  laws.  There  remains  iu  the 
mind  a  false  iinap;e,  which  producoB  the  same  effect  with  fabe 
reasoning.  He  ought  to  have  reeollccted  that  thb  allegory  might 
be  employed  against  himself.  When  they  see  the  law  lumeti 
into  a  castle,  is  it  not  aatural  for  ruined  suitors  to  represent  it  aa 
Q  castle  inhabited  by  robbers  f 

A  man's  house,  say  the  English,  is  his  cosUc.  This  po<>tical 
cspri'ssion  m  certainly  no  reason ;  for  if  a  man's  house  be  his 
castle  by  nis:ht,  why  not  by  day  ?  If  it  is  an  inviolable  asylum 
for  the  owner,  why  is  it  not  so  for  every  person  whom  he  chooses 
to  receive  there  ?  The  course  of  justice  is  sometimes  iDtcrrupted 
in  England  by  this  puerile  notion  of  liberty.  Cnminala  seem  to 
be  looked  upoD  iike  foxes  ;  they  ore  suffered  to  have  thtar  burrowa, 
in  order  to  increase  the  sports  of  the  chase. 

A  ehureh  in  Catholic  countries  is  the  JFotise  of  God.  This 
metaphor  has  served  to  establish  asylums  for  criminals.  It  would 
be  a  mark  of  disrespect  for  the  Divinity  to  seize  by  force  those 
who  had  takt'u  reftige  in  his  house, 

T/if  Ittlance  of  tmd^  has  produced  a  multitude  of  reasonings 
founded  upon  metflphar.  It  has  berc  imfi^ined  that  in  the  coarse 
of  mutual  commerce  nationfl  row  and  sunk  like  the  scales  of  a 
balaiKC  loaded  with  uncf|ual  weights;  people  htive  bi^en  terribly 
alarmed  at  what  apiwai-ed  to  them  a  want  of  ei^uilibrium;  for  it 
has  been  supposed  that  what  one  nation  gained  the  other  muEit 
lose,  ^is  if  a  weight  had  been  transferred  frona  one  scale  to  the 
other. 

The  Avord  mothrr-muniry  has  produced  a  great  number  of  pre- 
judices imd  iklsc  reasonings  in  aU  fiucstiona  concerning  colonies 
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and  tlie  parent  stat^*  Duties  huve  teen  imposed  upon  colonies, 
and  they  Lave  "been  accusod  of  otfencta,  founded  solely  upon  the 
.meUpbor  of  tbcir  filial  dependence.  ^ 

0.  A  Fiction  u  not  a  Eeason,  ■ 

I  understand  by  fiction  an  assunaed  iact  notoriously  Eedse}  Upon 
vhioh  one  reasons  a«  if  it  wero  true. 

The  celebrated  Coeceiji,  the  compiler  of  the  Code  JFYttderift  fur- 
nisheg  an  exaniple  of  this  kind  of  reasoning  on  the  eiibjecl  of  last 
wilK  Ailter  a  deal  of  circumlocution  about  thcnatural  right,  he 
decidea  thut  tlif  loginlator  ought  to  grant  to  individujilB  the  powej 
of  making  a  will.  Why  ?  Jitcttiue  the  hfir  and  fjie  deceased  an 
one  and  (ha  mn\i  person^  and  eonsaquentttf  thft  heir  ouffht  to  coutinua 
to  enjoi/  thr  ptQjifi'ty  of  ihf  fltfcftteed.  (Code  Fred,  part  ii.  1.  1I0| 
p.  156.)  !!&  olferri,  it  ia  true,  some  argumLmts  which  involve,  to 
ft  Hrnal]  extentj  the  principle  ot'  utility ;  but  that  is  ia  the  prefoee- 
The  serious  reaaon,  the  j  uditial  reofion,  is  the  identity  of  the  Kving 
and  the  dead ! 

The  Kngliah  lawyers,  to  justify  the  contiscfttion  of  property  in 
certain  oaAes,  have  etnployed  a  style  of  reasoning  not  unlike  that 
of  the  chancellor  of  the  great  Frederic.  They  have  iniflgined  a 
corruption  of  blood  which  atresta  the  course  of  legal  sncceeaion. 
A  man  has  been  capitally  punished  for  the  crime  of  high  treason ; 
hia  innocent  son  ia  not  oniy  deprived  of  his  father's  goods^  hut  he 
cannot  even  inherit  from  hia  grandfather,  becanso  the  channel 
by  which  the  goods  ought  to  pass  has  been  corrupted.  This 
fiction  of  a  sort  of  politi<.-al  original  sin  serves  as  a  foundation 
to  all  thiA  point  of  law.  Hut  why  stop  there?  If  in  fact  tho 
father*fi  blood  is  corruptt-d,  why  not  destroy  the  vile  offspring 
of  cori-uption  ?  ^\^1J  not  execute  the  son  at  the  same  time  with 
the  father? 

Slaekstoue,  in  the  seventh  chapter  of  his  first  book,  in  speuk" 
ing  of  the  royal  authority,  hiis  gireu  himself  up  to  all  the 
puerility  of  fiction.  The  king,  he  tells  us,  is  everywhere  pre- 
sent \  he  con  do  no  wrong ;  he  is  immortal. 

These  ridiculous  paradoses^  the  fruits  of  Berv\^t|,  «a  ^  tcuisi 
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furaifihing  just  idcoa  of  tho  prerogatives  of  royalty,  only  serve  to 
da/zie,  to  iiiisleitd,  and  to  giivo  to  reality  it^ielftin  uir  of  fuLlc  aaii 
of  prodigT.  But  those  lictious  are  not  more  sparklt-s  of  imiigi- 
niitioQ.  Ko  makes  thorn  the  foutidittion  of  many  reasonings. 
He  employs  them  to  expUin  certain  royal  prerogativeB,  which 
might  be  JtisHfied  by  yery  good  arg:uments,  without  ]icrcei\'ing 
how  much  the  heat  cause  is  injnrcil  by  iittempting  to  prop  il  ap 
by  falsehooda.  Tkejudffes^  he  tells  us,  ar^  mirrorx,  in  which  the 
ima^f  of  the  hng  is  rfijitctfd.  Wliat  piiprility  !  Is  it  not  expos- 
ing to  riditulp  the  very  objects  whith  he  designs  to  rendtrr  the 
moat  respoctuble  ? 
\/'  liut  thtTO  aro  fiirtions  more  bold  and  more  important,  which 
have  played  a  great  port  in  politics,  and  which  have  produced 
ct'lfbrnttd  works:   these  an?  eotrtretits. 

Tho  Lcriiffhan  of  Hobbes,  a  work  now-a-daye  hut  little  knowiij 
I /and  detested  through  pt^udiue  (ind  at  second-hand  as  a  defunce 
/of  despotism,  ia  an  attempt  to  buae  aJl  political  society  upon  a 
pretended  eontraet  between  the  people  and  the  Bovereipn.  The 
people  by  tliis  contract  have  reuamiced  their  natural  liberty, 
which  produet'd  notbiufi;  but  evil ;  sitd  have  deposited  all  power 
in  tlie  hands  of  the  prince.  AU  epprjfiing  wills  have  been  united 
in  liifi,  or  rather  annihilated  by  it.  Tbat  which  he  wilh  is  taken 
to  bo  Cho  will  of  all  his  subjects.  When  Duvid  brought  about  the 
destruction  of  Uriah,  ho  acted  in  that  matter  with  Uriah's  eon- 
eentf  for  Uriah  had  con&cuted  to  all  tbat  Buvid  might  eomjuiind. 
The  prince,  according  to  this  Bysteni,  niiylit  ain  ugidogt  (Jod,  but 
he  could  not  sin  agaijjBt  man,  because  all  his  actions  proceeded 
from  the  "fenend  consent.  It  was  impossible  to  entertain  the 
idea  of  resisting  Liiu,  beeaiLHc  such  an  idea  implied  t-he  eontradic' 
tion  of  resisting  one's  self, 

Loeke,  whose  name  ia  ua  deac  to  the  friends  of  Lberty  as  that 
of  Jlobbes  is  odiousj  has  also  fixed  the  basis  of  goTcrnment  upoa 
a  contract.  He  aa^rees  that  there  is  a  eontrjct  betwectj  the  prince 
and  the  people ;  but  aecurdinf^  to  him  the  prince  takes  an  engage* 
'  ment  to  govern  according  to  the  laws*  and  for  the  public  good 
whUe  the  peoph,  on  their  side,  take  im  engagement  of  obedience 
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-go  long  aa  the  prince  remains  faithful  to  t!tf  conditions  in  virtue 
gf  whiiih.  he  receives  the  crown. 

Itoussean  reject*  with  indignation  the  idea  of  this  bilateral 
oontmet  between  the  prince  and  the  people*  He  has  imagined  ft 
ioeial  contract,  by  which  all  are  bound  to  all,  and  which  is  the 
only  lej^timato  basis  of  government.  Society  exists  only  by 
virtue  of  this  free  convention  of  aswjciutes. 

Theee  three  systems— so  directly  opposed — fl,gree,  however,  in 
1)eginning  the  theory  of  polities  with  a  tietion,  for  these  three  con* 
tracts  are  etjually  fictitious.    They  exist  only  in  the  imuginution  of 
their  authors.     Not  only  we  find  no  trace  of  them  in  history,  bnt 
^_#ve]*ywhere  we  discover  proofs  to  the  contrary- 
^H    The  contract  of  Ilobbes  is  a  mflnifeet  fulsehood.     DeapoUsm 
^^^fcevery where  beea  the  result  of  violence  and  of  ftil&e  religioufl 
^HBba.     If  a  people  can  be  found  which  ly  a  public  act  hm  sur- 
^vendered  up  the  supi-eme  authority  to  its  chief,  it  la  not  true  that, 
^^in  BO  doing,  thut  people  submitted  itself  io  all  the  caprices,  how- 
ever strange  or  cruel,  of  its  sovert-ign.     The  singular  aet  of  the 
Danish  people  in  IGSU  includes  csaential  clauses  which  Utnit  the 
supreme  power. 

The  t&cia  I  contract  of  Bousseaa  has  not  been  judged  m  aevorely, 
because  men  are  not  difhcult  about  the  logic  of  u  system  wliich 
establishes  that  which  they  beat  love — liberty  and  equality.  liut 
where  has  this  universal  convention  been  formed?  What  are  its 
^■pl&usea?  In  whut  lua^a«;e  is  it  written?  Why  has  it  zilways 
^^Bcen  unkno^Ti  ?  Upon  coming  out  of  the  foivsts,  upon  renonneing 
savB^  life,  what  tribe  has  possessed  those  great  ideas  of  morals 
and  politics  upon  which  this  primitive  convention  ia  built  ? 

The  contract  of  Locke  is  more  specious,  because,  in  fact,  there 
are  some  monarcUiea  in  which  the  sovereign  takes  certain  eu^^age- 
^^nents  upon  his  accession  to  the  throne ;  and  accepts  certain  con- 
^^Bitions  upon  the  part  of  the  nation  he  is  to  govern. 
'  However,  even  this  contract  is  but  a  fiction.     The  essence  of 

^^  contract  consists  in  the  free  consetit  of  the  parties   inten-sted. 
^■t  Huppuses  that  all   tlio  objects  of  the  eugugement  are  speclEcd 
nnd  known.     I^^ow  il'  ihcpnticv  is  ^eo,  at  lua  ac^^uu,  \j;i  ojok^ 
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or  to  refuse^  are  the  people  equally  so  ?  Can  a  few  vague  accla- 
mations be  counted  ns  an  net  of  intlividual  and  uniTereal  o^ent  ? 
Can  this  contract  bind  that  multitnde  of  indiyidnaliS  who  never 
beard  of  it,  who  haTC  never  been  called  to  sanction  it,  aitd  who 
could  not  bave  re<hia^  their  consent  without  endangering  their 
fortunes  and  their  lives? 

Besides,  in  the  greater  part  of  monarchiea,  this  preteiidod  con- 
tract has  not  even  the  appearance  of  refllitTr  We  do  not  see 
even  the  shadow  of  an  engagement  between  the  prince  and  the 
people, 
^  I  It  ia  not  necesaary  to  maVe  the  happineBS  of  the  human  race 
_  ( dependent  on  a  fiction.  It  is  not  neeessary  to  ereet  the  BCMjial 
I  pyramid  upon  a  foundation  of  sand,  or  upon  a  clay  whiuh  slipe 
I  J  fi-om  beneath  it.  Let  ur  leave  such  trifling  to  cMldxcn ;  men 
I  ought  to  speak  the  language  of  tmtli  and  reason* 
I  The  true  political  tie  is  the  imraonse  iuterest  which  men  have 

■  in  maintaiuiiig  a  government.  AVithout  a  government  thtire  can 
I  be  no  security,  no  domestic  enjoyments^  no  property,  no  industry. 
I  It  is  in  this  faet  that  we  ought  to  seek  the  b^tsis  and  the  reason 
I  of  ftll  governments,  whutcTcr  may  be  tht'ir  origin  and  their  form ; 
I  it  is  by  comparing  them  with  their  object  that  wo  can  reiison 
I  with  solidity  upon  their  rights  and  thoir  obligations^  ^^4thout 
I  having  recourse  to  pretended  <-'ontratita  which  can  only  eorre  to 
I       produce  interminable  disputes, 

■  7,  Fancy  ia  not  a  S$s»6n^ 

■  Nothing  is  more  common  tlian  to  say,  reason  decidiiSt  ettrnai 

■  reeiJton  wiera^  &c.  But  what  ia  this  reason  ?  If  it  ia  not  a  dia- 
I  tinct  view  of  good  or  evil,  it  is  mere  fancy ;  it  is  a  despotism, 
I  which  announcee  nothing  hut  the  interior  persuasion  of  him  who 
I  speaks.  Let  us  see  upon  what  foundation  a  distinguished  jurist 
I  h&a  sought  to  establish  the  paternal  authority.  A  man  of  ordinary 
I  good  sense  would  not  ace  mueb  difficulty  in  that  question  j  but 
I  your  learned  men  find  a  myBtery  everj'ivhetf . 

I  "  The  right  of  a  father  ov*?r  his  children,"  flays  Cocceiji,  "is 

I      landed  in  reason; — for,  1st,  Children  arc  bom  in   a  house,  of 
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whj*-'b  the  fflthor  19  the  master;  Snd,  They  are  horn  in  a  family 
of  whk-h  he  is  the  cbiff ;  Srd,  ITiey  are  of  his  seed,  and  apart  of 
his  body."  These  are  the  fc^dods  from  which  he  concludes, 
among  other  things,  that  a  man  of  forty  ought  not  to  marry 
without  the  consent  of  a  father,  who  in  the  coui-se  of  nature 
must  by  that  time  be  in  his  dotage.  What  there  is  common  to 
Uieee  three  reasona  is,  that  none  of  them  has  aoy  relation  to  the 
tereeta  of  the  parties.     The  nuthor  consults  ni>ither  the  "Welfare 

father  nor  that  of  the  childi-en. 

TAti  right  of  a  fath^  is  an  improper  pkrase.  Tho  tiuestion  is 
not  of  an  unlimited,  nor  of  an  indiviedble  right.  There  are  many 
kinds  of  rights  which  maybe  granted  or  refused  to  a  fcther,  each 
for  partitutar  reasoDB. 

The  tirst  reason  which  Cocceiji  alleges  is  founded  upon  a  fact 
which  is  true  only  by  accident.  Let  a  traveller  have  children 
who  are  Iwjm  at  a  tavern,  on  hoard  a  vessel,  or  in  the  house  of  a 
friend,  such  a  father  would  lack  this  lirst  basis  of  paternal 
authority.  According  to  this  reasoniti^,  the  children  of  a 
doraedtio,  and  those  of  a  soldier,  ought  not  to  ho  stibject  to  their 
fathers'  commands,  but  to  those  of  the  person  in  whose  house 
they  are  bom, 

I  If  the  second  reason  has  any  determinate  sense,  it  la  only  11 
repetition  of  the  first.  Is  the  diUd  of  -a  man  who  lives  in  his 
father's  house,  or  in  the  house  of  an  elder  brother,  or  a  patron, 
bom  in  a  family  of  which  his  fatJier  is  the  chief? 

The  third  reason  is  as  futile  as  it  is  indecent  "  The  child  is 
bom  of  the  seed  of  his  father,  and  is  a  part  of  his  body."  If 
this  is  the  foundation  of  the  rights  it  ought  to  put  the  power  of 
the  mother  far  above  that  of  the  father. 

And  here  we  may  rcniark  an  essential  difference  between  false 
prineiplefl  and  the  true  one.  The  princijjle  of  utility,  applying 
it*ielf  onJy  to  the  interests  of  the  parties,  bends  to  eiri;umfitanres, 
and  areommodatcs  itself  to  every  ease.  False  principles,  being 
founded  upon  things  which  have  nothing  to  do  wHth  indiTidual 
interests,  would  be  imfiexible  if  they  were  consistent.  Sucli  is 
the  character  of  this  pretended  right  founded  U^U  ^tVrto..    '^^ia 
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son  uatiirally  belong  to  the  father,  because  the  matter  of  which 
tUt?   son  ia  formed  once  circulated  in  the  father's  veins.     No 
mattfr  how  unhappy  ho  renders  his  flrm,* — it  ia  impos&iblni  to  ^M 
amiihilate  his  right,  because  we  tamiot  make  his  eon  cijusg  to  be  " 
his  Boii-    The  corn  of  which  j'our  bcHly  is  mode  formerly  grew  in 
my  fifild ;  how  is  it  that  you  ore  not  my  elayc  ? 


I 
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8.  AiitijintJiif  and  ^ympalh^  are  mt  Ut^tam, 

Iit'£isomii<^  b}'  antipathy  is  most  commoti  upon  subjects  cod 
aected  with  penal  law^  for  we  have  antipathies  against  actions 
reputed  to  be  crimts  ;  antipathies  against  individuals  reputed  to 
be  uHnmials;  antipathiefl  against  the  mimsters  ot*  justice ;  anti* 
pathiefl  against  such  and  such  punishments.  This  £also  prin- 
ctplw  has  rtdgTied  like  a  tyrant  throughout  this  Taat  pi\>"vinee  of 
law.  Beccaria  tirst  dared  openly  to  attack  it  His  arms  were  of 
eek'-stial  temper;  but  if  h<*  did  much  towards  destroying  the 
uBurpui*,  he  did  very  little  towards  the  estabiiahmt.'iit  yt"  a  new 
and  more  equitiiblc  rule. 

It  is  the  principle  uf  antipathy  which  leads  us  to  speak  of 
offciii.^e$  as  deHervinij  piiiiishraL*nt.  It  ia  the  correspondiuj^  prin- 
ctplo  of  eympathy  which  leiwU  ua  to  speak  of  cortain  actions  as 
m^itituj  reward.  This  word  merit  can  only  lead  to  passion  and 
to  error.   It'i^cJf^eUt  good  or  bad,  which  we  ought  alone  tocousider. 

Cut  when  I  say  that  antipafhiea  and  uprnpatht'es  are  ho  raa«m,  ^| 
I  mean  those  of  the  legiylMtor;  for  tho  antipathies  and  sympa- 
thies of  the  people   may  be  reasonii,    and  ^'cry  powfd'ul  ones. 
However  odd  or  ]K*rnieious  a  religion,  a  law,  a  pustom  muy  he,  it  fl 
is  of  no  conseqtience,  so  long  as  the  people  are  attuL'hfd  to  it.  ^ 
The  strength  of  their  prejudice  is  the  measure  of  the  indul^ 
geJice  which  should  be  granti'd  to  it.     To  take  away  an  enjoy- 
meJit  or  a  bojie,  ehtmerieol  thongh  it  may  he,  is  to  do  the  same 
injury  »«i  if  we  twik  away  a  real  hope,  a  real  enjoyment.     In  such 
a  civ^  the  paiii  of  a  eingle  individual  bct:omc3,  by  pympathy,  the 
\>om  of  idl.     Theme  results  a  erowd  of  eviU;  antipathy  against 
a  law  which  wounds  the  general  prtjudiee;  antipathy  ugainat 
tho  whole  oodu  of  that  law  is  a  part ;    antipathy  aguiust  the 
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govDTnineTst  which  camea  the  lai^s  ijit^  rxccution ;  a  disposi 
tion  nnt  to  Hid  in  their  execution ;  ix  dtspoRition  sct'retly  to  oppoa 
it  I  a  diRpoPitiian  to  oppose  it  open]y  and  bj'  fortx*;  a  disposition 
to  dt'fiti'uj'  a  govtmmont  ■which  wts  it.'wlf  in  oppomitioii  to  the 
popular  will — all  tlif  e^*il#  prodncrtl  by  tlioge  ofFenoos,  which,  in 
a  coUertive  shnpe,  form  that  md  coiupouiid  culled  rihelUon  or 
civil  war — all  the  evils  producL-d  by  the  puciBhin&nts  ivhii-h  flrd 
Teflorted  ta  as  a  mpana  of  puttiiQg  a  stop  to  those  otff^nces.  Such 
is  the  amcosfiion  of  fjital  conaeqwences  which  are  always  ready  to 
nriso  from  iandes  and  projudicts  Tiolentlj'  opposed.  The  legis- 
lator ought  to  yield  to  the  violence  of  a  current  which  carriea 
oway  eveiythin^  that  obstructa  it  But  let  us  observe,  that  in 
tsath  a  casct  the  fanfiea  themselves  are  not  tlie  reason  that 
detennine-i!  (.he  legialator  ;  his  reaiion  is  the  evils  which  threaten 
to  grow  out  of  an  opposition  to  those  fimcics. 

Bat  ought  the  legislator  to  be  a  fllavo  to  the  fancies  of  those 
whom  he  governs  ?  No.  Between  an  imprudent  opposition  and 
n  servile  complianco  there  is  a  middle  patk,  honouriible  and  safe. 
It  is  to  combat  these  fancies  with  the  only  arms  that  t'^n  conquer 
them— example  and  instruction.  He  must  eulightt'H  the  people, 
he  must  address  himself  to  the  public  reason ;  he  must  give 
time  for  error  to  be  unmunked.  Sound  reasons,  clearly  set  forth, 
ore  of  necefisity  strongtT  than  false  ones.  But  the  legislator 
ought  not  Xfi  shonv  hitwself  too  openly  in  thefte  instruetionsj  for 
fear  of  compromittin^  himwjlf  with  the  public  ignorance.  Indi- 
rect means  will  belter  answer  hia  end- 
It  is  to  be  observed,  however,  that  too  mui;h  defcTCTice  for 
prejudlecB  is  a  more  common  inuU  than  the  contrsry  caeee** 
The  best  projec:t9  of  laws  are  lor  ever  stumbling:  ugainst  tl 
Comnaon  objeetiDn^ — "Prejudice  is  opposed  to  it;  the  people 
will  be  offended  i"  But  how  ia  that  known?  How  bus  public 
opinion  been  consulted?  What  is  its  organ?  Hrtte  the  whole 
people  but  one  uniform  notion  on  the  subject  ?  Have  all  the 
individuals  of  the  commuuitj'  the  srttnp  sentiments,  induding 
perhaps  nine  out  of  ten^  who  never  heard  the  subject  spoken  of? 
Besides,  if  tlie  people  are  in  error,  are  they  compelled  always  ta. 
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rtTOflin  80?  "Will  not  ftn  influx  of  light  du^sipate  the  darkQess 
wliifh  praduccs  unvt  ?  Can  we  e^cjiect  the  people  to  possess 
Bound  knowledge,  while  it  is  yet  imuttiiined  by  their  Icgislutgrs, 
by  those  who  ore  regarded  as  the  wise  men  of  the  land  ?  Huve 
there  not  been  examplea  of  other  nations  who  haro  come  out  of 
a  eimilar  ignonuitc,  and  where  triumphs  have  been  achieved 
OYer  the  Bacne  obstacles? 

After  all,  popular  prejudice  serves  oftener  as  a  pret^sxt  than  as 
&  motive.  It  is  a  convenient  cover  for  the  weakoees  of  states- 
men. The  ignorance  of  the  people  is  the  favourite  argument  of 
pusillanimity  and  of  indolence*;  while  the  real  motiTes  are  pre^ 
judices  from  which  the  legiBlators  themselves  have  not  been  able 
to  get  free.  The  name  of  the  people  ia  falsely  used  to  justify 
l^eir  leadeifl. 


9.  Begging  the  Q^i«Aiion  is  nut  a  HetuMt. 

The  pftitto  princtpi't't  or  be^ng  the  qusstion,  is  one  of  the 
sophiBms  which  h  noted  by  Aristotle  ;  but  it  ia  a  Proteus  which 
conceak  itself  artfully,  and  is  reproduced  under  a  thousand 
forms. 

Begging  the  question,  or  rather  assuming  the  question,  con- 
riats  in  making  use  of  the  very  pro|>oaition  in  dispute,  as  though 
it  were  already  proved. 

This  false  procedure  iusinuatea  itself  into  morals  and  legiala- 
tton,  uuder  tho  disj^uise  of  aejtf {mental  or  tmpamioned  terms; 
thflt  is,  ttrras  wliieh,  beside  theij'  principal  seuBe,  carry  wilh 
thenx  an  aecesBory  idea  of  praise  or  bhuue.  Kffuter  terms  are 
those  which  simply  express  the  thing  in  question,  without  any 
attending  proi^umplion  of  good  or  evil  ^  without  iutroilucing  any 
foreign  idea  of  blume  or  upprobntiou. 

Now  it  IB  to  be  observed  that  au  impaaaioned  t^rm  envelops 
a  proposition  not  expreaaed,  but  understood,  which  always  accom- 
paniea  its  employment,  though  in  general  unperceived  by  those 
who  employ  it.  This  concealed  propoHitii^n  implies  either  blame 
or  praise;  but  the  impUcatiou  is  tdwuvs  vague  «nd  undetermined, 

l^o  1  dtwre  to  couucot  an  idea  of  utility  with  a  tc^rm  which 
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commonly  coureys  an  acceBsory  idea  of  blame  ?  I  shall  seem  to 
advance  a  paradox,  and  to  contradict  myseli'.  For  example, 
■hould  I  say  that  sueh  a  piece  of  luxi/ry  is  a  good  tMng  ?  The 
proposition  sstonii^lies  those  who  are  acctiBtomed  to  attack  to  this 
word  Itijrury  a  sentiment  of  disapprobation. 

How  eliaU  I  be  able  to  examine  this  particular  point  without 
ftw&keniDw;  a  dangerous  association?  I  must  have  recourse  to  a 
neuter  word ;  I  must  &ay,  for  example,  tuch  a  manntr  of  ipending 
onc*M  recfnut  is  good.  This  tura  of  expression  runs  counter  to  no 
prujuilicej  and  permits  an  impartial  examioation  of  the  object  in 
question.  TVTieti  Helvetius  advanced  the  idea  that  all  autiona 
liave  inUreat  fnr  their  motive,  the  public  cried  out  agiiinat  bis 
doctrine  without  titopping  to  underetand  it.  "Why?  Because 
the  word  inUrext  ha^  an  odioufi  sense ;  a  common  acceptation,  in 
which  it  scf  ms  to  exclude  every  motive  of  pure  attachment  and 
of  benevolence, 

llow  many  reasonings  upon  political  subjects  are  founded  upoa 
nothing  but  impassioned  tenns !  People  suppose  they  are  giving 
a  rcaaoD  for  a  law,  when  they  say  that  it  ifj  conformable  to  the 
principles  of  mounrchy  or  of  dcmoeiiiuy.  But  that  meang  nothing. 
If  tiliere  are  persons  in  whose  minds  these  words  are  asjwciatcd 
with  iia  idea  of  approbation,  there  are  others  who  attach  con- 
trary ideaa  to  them.  Let  these  two  parties  begin  to  quarrel,  tUo 
dispute  will  uevur  come  to  aa  end,  except  throujjh  the  wearine&s 
of  the  combatants.  For,  before  beginiiiug  a  true  eiamination,  we 
mu.^  renounce  these  impasfiioucd  terms,  and  calculate  the  etfects 
of  the  proposed  law  in  good  and  evil. 

Blflckfttonc  ndiuires  in  the  British  constitution  the  combina- 
tion of  the  three  forma  of  government ;  and  he  hence  concludea 
that  it  must  poaaeaa  the  coUt-'Cted  good  qualities  of  monarchy, 
aristocracy,  and  democracy^  How  happened  it  tliat  he  did  not 
eive,  that  without  changing  his  premipeSj  a  conelusion  niigbt 

drawn  from  thera,  diametrically  opposite,  yet  equally  just;  to 
it,  thitt  the  Britifih  constitution  must  unite  all  the  particular 
^atiUiS  of  demoenicy,  atistocracyt  '"^'^  monarchy? 

To  thii  word  md^^md^Hc^,  there  are  attaclied  certain  "aK^^sassr^ 


so 


TKjycrPLES   OP   LBOTCT.ATHW, 


I 


of  dij^ity  «Tid  virhip^  to  the  word  thpfnifrnt^y  accessory 
of  inferiority'  and  eomaption.  Ht-ni-i'  it  is  tliat  thu  pimo 
gyiists  of  the  British  t:oiistitutioa  admire  the  independence  ofUifl 
throo  powers  of  which  the  legislature  is  eomposed.  This,  in 
their  eyes,  ie  the  masUrpicce  of  polities ;  the  happiest  trait  in 
that  Trhole  eoheme  of  gOTernment.  On  the  other  side,  those  who 
WMuId  detraet  from  the  inei  it^  of  that  constitution,  aiv  alwaj-e  im- 
Bitftinp:  upon  the  oetual  deprmhttce  of  one  or  the  other  of  itsbrfmche*. 
Neither  the  praise  nor  the  ceniAuro  contiiin  ony  rensons. 

As  to  the  factj  the  pretended  io dependence  does  oot  e^ist. 
The  kii^g  and  the  gresiter  part  of  the  lords  huve  n  direct  imilueiioe  ^| 
upon  the  flection  of  the  Douse  of  Comnionfl.  The  king  hna  the 
power  of  dissolving  that  House  at  any  moment;  ii  power  of  no 
little  efficacy.  The  Ving  exercises  a  direct  influence  by  honour-  fl 
able  nnd  lucrative  employments,  which  he  g^ives  or  takes  away  ^ 
nt  pleiisure.  On  the  othnr  fdde,  tln^  king  is  depinident  upon  the 
two  Houses,  and  pftrtionlftrly  upon  the  Commons,  since  he  cannot 
maintain  himself  without  money  nnd  troops, — two  prineipal  and 
essential  mattera  whieli  are  wholly  under  the  eontrul  of  the  re- 
prescntfltives  nf  the  people.  What  preieuee  hiw  the  House  of 
Lonls  to  he  railed  independent,  while  the  king  can  augment  it« 
number  at  pleasure^  and  chan^  the  vote  in  hia  fuTour  by  the 
creation  of  new  lords;  exercising  too,  aa  he  does^  an  additional 
influence  on  the  tcmpond  peers,  by  the  prospet^t  of  niivan cement 
in  the  ranks  of  the  peerage ;  and  on  tlw  bishops,  by  the  bait  of 
eccleeiastieal  promotion  ? 

Instead  of  reiisomnE:  upon  a  deceptive  word,  let  na  consider 
effi-'cts.  It  is  the  reeipToeal  dependence  of  these  three  powers 
wliich  produces  their  a^^ement;  which  subjects  them  to  iixed 
roles,  wllich  givoe  them  a  steady  and  syBtematio  operation. 
Hence  the  necesBity  of  mutual  re?pect,  attention,  concession,  and 
moderation.'  If  theyn-ei-e  absolutely  independent,  there  would 
be  continual  shocks  between  them.  It  would  often  be  necessary 
to  appeal  to  force;  nnd  the  result  would  be  a  state  of  aaarohy. 

I  cannot  refndn  fi'oni  giiing  two  other  examples  of  this  orror 
of  rt'iisoning,  founded  upon  tho  misuse  of  terma. 
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If  vo  attempt  a  thDory  upon  tiie  sabJMt  of  national  repnf^n- 
tatitm,  in  foUowiDg  out  all  that  appears  to  be  a  natural  conse- 
quenco  of  that  abstract  idca^  we  como  at  lost  to  the  coaclndoa 
that  vmr^aal  tuffrage  ought  to  be  established  ;  and  to  the  &ddi- 
tioaal  conclusion  that  the  repiT&entative$  ought  to  be  re-choBen 
ti»  frtqncntly  as  popsiblo,  in  otil^r  that  the  national  repreeentatian. 
may  deaervo  to  be  eeteemed  cnch. 

In  decidiug  thc'se  same  quosrtioiia  according  to  ttic  principle  of 
titility,  it  will  not  do  to  roason  upon  words  j  we  must  looV  only 
at  effect*.  In  the  election  of  a  le^slative  assembly,  the  right 
of  euffrago  should  not  be  allowed  except  to  those  who  are  esteem^ 
by  tho  nation  fit  to  exercise  it;  for  a  choice  made  by  men  who 
do  not  possess  the  national  confidence  will  weaken  the  coniidence 

the  nation  in  the  assembly  so  chosen. 

Men  who  would  not  be  thoug-ht  fit  to  be  electors,  are  thoie 
who  cannot  be  presumed  to  possess  political  intogrityj  and  a 
sufficient  degree  of  knowledge.  Now  we  cannot  presume  upon 
the  political  integrity  of  those  whom  want  eipoaes  to  the  temp- 
tation of  selling  themselves;  nor  of  those  who  have  no  dxed 
abode ;  nor  of  those  who  have  been  found  guilty  in  the  courts  of 
justice  of  certain  offeaces  forbidden  by  the  law.  We  cannot 
presume  a  &u£Seieiit  d^^ee  of  knowledge  in  women,  whom  their 
domestic  conditioa  withdraws  from  the  conduct  of  public  atfoirsj 
in  children  atid  adults  beneath  a  certaia  age;  iu  thoae  who  are 
deprived  by  tlieir  poverty  of  the  tot  elem^ita  uf  education, 

I  It  is  according  to  these  principleSj  and  others  like  them,  that 
*we  ought  to  fix  the  conditions  necessary  for  hecaming  an  elector; 
,and  it  is  in  like  manaei^  uiwn  the  advantages  and  disadvantages 
[of  &L>(|uent  eleictioiiB,  without  paying  any  attention  to  arguments 
drawn  from  abstract  terms,  that  we  ought  to  reason  in  establiaL- 
ing  the  duration  of  a  legielntive  assembly,  « 

I     The  lost  example  I  shall  give  will  be  taken  fitim  contract*  ;  I 
^lean  those  political  f^ctionB  to  which  this  name  has  been  applied 
^  their  authors. 
I     When  Locke  and  Roiii!9eau  reas<7ii  upon  thie  pretended  contract ; 
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when  they  affirm  fh&t  the  social  or  political  contract  inclndes 
such  and  auoh  a  clause,  can  thoj-  prove  it  otherwi^^e  than  by  the 
geDtral  utility  wliioh  is  snpposL^  to  result  from  it  ?  Grant  tJiat 
this  contract  which  haa  never  been  reduced  to  writing  is,  how- 
ever, in  ftill  existence.  On  what  ciepcndi?  all  its  force?  Ifi  it  not 
Bpoa  its  utility?  Why  ought  we  to  fiilfil  our  engagements? 
Because  the  faith  of  promises  lb  the  basis  of  society.  It  is  for 
the  advantage  of  all  tha.t  the  promises  of  every  individual  should 
be  faithfully  observpd.  There  M'ould  no  longer  be  nny  &(>curity 
among  men,  no  commerce!  do  confidence; — it  would  ba  neeea- 
9saj  to  go  back  to  the  M'oods,  if  engagements  did  not  poBacss 
an  obligatory  force.  It  is  the  same  with  these  political  con- 
tracts. It  is  their  utility  which  makes  them  binding.  When 
thfy  become  injurious^  they  lose  their  force.  If  a  king  had  t-okcn 
aa  oath  to  render  his  Bubject-s  unhappy,  would  such  an  engage- 
be  valid  ?  If  the  fieople  were  sworn  to  obey  him  at  all  events^ 
would  they  be  bound  to  suffer  themselves  to  he  estGrminalod  by 
a  Nero  or  a  Oaligula,  rather  than  nolate  their  promise  ?  If  there 
resulted  from  tho  contract  effects  nniveraally  injurious,  could 
there  be  any  sitOicient  reason  for  maintaining  it?  It  cannot  be 
denied,  then,  that  the  validity  of  a  contract  is  at  bottom  only  a 
qaestion  of  utility — a  little  wrapped  up,  a  little  disguised,  and, 
in  coiwcr[uence,  more  susceptible  of  false  icterpretatiouB. 

[^  10.  J.n  imaginary  Lam  is  not  a  Reason. 

Nittural  Uw,  natnrul  righU^  aw  two  kinds  of  fictions  or  meta- 
phors, which  play  so  great  a  part  in  books  of  le^slation  that 
they  deserve  to  be  esaintned  by  thetnBelves. 

The  primitive  sense  of  the  word  Itnc^  and  the  ordinary  mean- 
ing of  tho  word,  IS — ^the  will  or  eommand  of  a  legislator.  The 
late  ti/niitunt  is  a  figurative  expre^^isiou,  in  which  nature  is  repre- 
sented 03  a  being;  and  such  and  aueh  a  disposition  is  attributed 
to  her,  which  is  figuratively  colled  a  law.  In  this  eense,  all  tho 
general  inclinations  of  men,  all  those  which  Bppear  to  exist  inde- 
pend{<ntly  of  human  societiee^  and  from  which  must  procoed  tho 
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establisHmcut  of  politicjil  and  ciril  law,  are  called  htw9  &f  nature. 
This  is  tlie  true  sense  of  the  plinwe. 

But  this  13  not  the  Tray  in  "trhich  it  is  understood.  AnthotB 
liftTC  tftkcn  it  in  a  direct  sense ;  as  if  there  had  been  a  real  code 
of  natiirfll  laws.  They  appeal  to  these  laws;  they  cite  them,  and 
they  oppose  them,  clause  hy  clause,  to  the  enoetmentB  of  logis- 
liitors.  Tht'T  do  not  sec  that  these  natnral  laws  are  laws  of  their 
own  invention ;  that  they  are  all  at  odds  among  themselves  aa  to 
the  contents  of  this  pretended  code ;  that  they  taS&Jtm  without 
proof;  that  siysteras  are  as  numerone  as  autliors;  ami  that,  in 
rca^-^Quing  in  this  nianner»  it  is  necessary  to  hi^  always  beginning 
anew,  hecaufic  every  t>ao  ean  advance  what  he  pleases  touching 
lawa  which  are  only  imaginar]',  and  ao  keep  on  disputing  for 
ever. 

What  ifl  natural  to  man  is  Bcntiracnta  of  pleasure  or  pain, 
whsii  are  called  inclinations.  But  to  call  these  Bentiments  and 
these  inclinations  lawA^  ib  to  introduce  a  false  and  dangerous  idea. 
It  is  to  Ret  langTiage  in  opposition  to  itself;  for  it  is  necessary  to 
make  lawB  prociwly  for  the  puqiose  of  restraining  these  inclina- 
tions. Instead  of  regarding  them  as  laws,  they  must  be  sub* 
mittcd  to  laws.  It  is  against  the  strongest  natural  inclinations 
that  it  is  necessary  to  have  laws  the  most  rc^prcssiTe,  If  there 
were  a  law  of  nature  which  directed  all  men  towards  their  eomiuon 
good,  laws  would  be  useless ;  it  would  be  employing  a  creeper  to 
uphold  an  oak ;  it  would  be  kindling  a  torch  to  add  light  to  the 
Bun. 

Blackstone,  in  speaking  of  the  obligation  of  parents  to  provide 
for  Uie  support  of  their  children,  says,  "  that  it  is  a  principle  of 
fiaturul  law,  a  duty  imposed  by  nature  itself,  and  by  the  proper 
act  of  the  parents  in  bringing  the  children  into  the  world. 
Montesquieu,"  he  adds,  "  observes  with  reason,  that  the  natural 
obligation  of  the  father  to  support  his  children,  is  what  has 
oau&ed  the  establiahmenl  of  niarviuge,  which  points  out  the 
person  who  ought  to  fulfil  this  oblig:ation."     (Book  i.  ch.  16.) 

Parents  &re  uicUned  to  support  their  children;  parents  (tUffht 
to  support  their  children  j  these  are  two  distinct  propositions, 
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The  first  does  not  suppose  the  second;  tho  second  does  not  ap- 
pose the  fifst  There  are,  withoTit  doubl,  tho  strongest  reasons 
for  imposing  npon  parents  the  obligation  to  bring  np  theiir 
ohUdren.  Why  have  not  Blackst<»ne  and  Montesquieu  mentioned 
'i^ci»e  reasons  ?  Why  do  they  rt^fer  us  to  what  they  cjUI  the  law 
of  nature  7  What  is  this  law  of  nature,  whith  needa  to  be 
propped  up  by  a  secoiidftry  law  from  another  legislator  ?  If  this 
naturaJ  obli^tion  exists,  as  Montesquieu  says  it  does,  far  &oro 
seiring  as  the  foundation  of  marriage,  it  provea  its  inutility, — ftt 
least  for  the  end  which  he  assigns.  One  of  tlie  objects  of  mar- 
riogQ  is,  precisely  to  supply  the  inBufficiency  of  natural  aflection* 
It  is  designed  to  convort  into  obligation  that  incliaation  of 
porcnta,  which  would  not  always  be  suflitiently  strong  to  sur- 
mount the  p^B  and  Dmbarmssments  of  education. 

Men  ai¥  very  well  disposed  to  provide  for  their  own  support. 
It  has  not  been  necessary  to  maku  laws  to  obligo  them  to  that. 
If  the  diBpc^ition  of  p:irents  to  provide  for  the  support  of  their 
obildren  hod  been  eonsbttntly  and  universally  as  strDnp',  legis- 
latorB  never  would  have  thought  of  tmning  it  into  an  oblifration. 

The  espoauro  of  infants,  bo  common  iu  ancient  Greece,  is  stiU 
practised  in  China,  and  to  a  grtater  extent.  To  abolish  thie 
practice,  would  it  not  be  necessary  to  allege  other  reasons  besides 
this  pretended  law  of  niiture,  which  here  is  evidently  at  fault? 

The  woid  rights,  the  tHimf  as  the  word  /tfir,  has  two  scnfiOs; 
th.0  one  a  proper  sense^  the  other  a  met^iphorical  seme*  RighU,, 
pro^wrly  bo  called,  are  the  creatures  of  Istc  pi-operly  80  called  i 
real  lnwa  give  birth  to  real  rights,  Natural  righU  are  thq  crca' 
Huvs  of  natural  luw;  they  ai-e  a  metaphor  which  dorivQa  it4 
origin  from  another  metaphor. 

What  there  is  natural  in  man  is  meanSj — faculties.  But  to 
call  these  mi-aus,  thei^e  faculties,  naltiral  ri(fhi»,  is  again  to  put 
language  in  opposition  to  ilseif-  Tor  righU  are  establislied  to 
insure  the  exercise  of  means  and  faculties.  Tb^  Hgitt  is  tli6 
ffuiirtJtttfe ;  the  faculty  is  the  thing  guaranteed.  How  can  we 
unil»i>itaml  cflch  other  with  a  language  which  confounds  under 
tht'  Bfluio  term  things  so  dilTercut  ?     Whyre  would  bt>  thu  nomuu* 
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clattire  of  the  arts,  if  we  gave  to  tTie  9wehfinia  wko  malccfi  en 
Pirticile  tlie  samo  name  as  to  the  artiolo  itself? 

llool  rights  are  always  spokoa  of  in  a  Icgai  fiense;  nftturtd 
righ^ta  fixv  ftft^n  Bpoken  t>f  in  a  Beose  thnt  may  hf^  called  onti- 
legal.  "V^Ticn  it  ie  said,  for  example,  that  itiw  cnntuit  avail  a^amit 
natural  righU^  the  word  rights  ia  employed  in  a  eenae  above  the 
law  i  for,  in  tlus  use  of  it,  wi?  acktiowledfjo  rij^hia  which  attxick 
the  law;  which  overturn  it,  which  annul  it.  In  thia  anti-logal 
sense,  the  word  right  '\^  the  greatef^t  enemy  of  reaaon,  flud  th« 
mofit  terrible  destroyer  of  f^remments. 

There  is  no  reiisoning  with  fanatics,  armed  with  M/J^«rrt?  fights; 
which  each  one  understfnida  as  he  plcasea,  and  applies  as  he  aeea 
fit;  of  which  nothing  can  he  yielded,  nor  retrenched  j  which  are 
inflexible,  at  the  eame  time  that  they  are  unintelligible ;  whicli 
are  conRee-rated  as  do^oa,  from  which  it  is  a  crime  to  vary. 
Instead  of  eitamining  laws  hy  their  etfeeta,  instead  of  judging 
them  R5  good  or  as  bad,  they  consider  them  is  relation  to  these 
pretended  natural  righta;  that  is  to  say,  they  substitute  for  the 
reasoning  of  experit'nee  the  ohimeros  of  their  own  imaginations. 

This  LB  not  a  harmless  error ;  it  pusses  from  Bpeculation  into 
practice.  "  Thoae  laws  must  he  obeyed,  which  are  accordant 
with  nature ;  the  others  are  null  in  fact ;  and  instead  of  obeying 
them,  they  ought  to  be  resisted.  The  moment  natural  rights  ara 
attacked,  oYery  good  citiaen  ought  to  rouse  up  in  their  defence. 
These  lig'hts,  evident  in  themselves,  do  not  need  to  be  proved ; 
it  is  Bufflcient  to  declare  them.  How  prove  what  is  evident 
already  f  To  doubt  implies  a  want  of  sense,  or  a  ^ult  of  intel- 
lect,*' &c. 

But  not  to  be  accused  of  gratuitously  ascribing  such  seditioui 
maxims  to  these  inspired  politicians  of  nature,  I  shall  cite  a  pas* 
BBgo  from  Blackstone,  directly  to  the  point;  and  I  chooae  Blaok*^ 
sbcme,  because  he  is,  of  all  writers,  the  one  who  has  fihown  the 
most  profound  respect  for  the  authority  of  govemmenta.  In 
speaking  of  these  pretended  laws  of  nature,  and  of  the  laws  of 
rcTolfltion,  he  says :  **  Human  laws  must  not  be  permitted  to  con- 
tradict these  ^  if  a  human  law  coimnands  a  thing  forbidden,  by 
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the  natural  or  divine  \aw,  wc  ore  bound  to  tranagrees  tliat  humaa 
law,'^  &c.     (1  Comm,  p.  ^13.) 

Is  not  tills  arming  L*very  fimatio  ngaitist  all  gOTei^meuta?  In 
the  immensL'  variety  of  ideas  rebpectijig  natiinU  and  Eivino  law, 
cannot  some  reiisou  be  found  for  reBi&Ujig  iiU  humaa  laws?  la 
there  a  single  stutc  which  can  maintain  itself  a  day,  if  each  indi- 
vidual holds  himself  hound  ia  L'onscience  to  resist  the  laws, 
whenerer  they  are  not  coniormfd  to  his  particular  ideas  of  natural 
or  Divine  law?  What  a  cut-throat  scene  of  it  we  sliould  huvo 
between  all  the  inteqarcters  of  tho  code  of  nature,  and  all  the 
interpreters  of  the  law  of  God  I 

**  The  pursuit  of  happiness  is  a  natural  right,"  The  purpuit 
of  happiness  Lb  ccrtaiulj  a  natural  inetLnation ;  but  can  it  be  de- 
clared to  be  a  right  ?  That  depends  on  the  way  in  which  it  is 
purt!ued.  The  aseassiii  pursues  his  happineea,  or  what  he  efiteema 
such,  by  committing  an  assassination.  Haft  he  a  right  Lo  do  so  ? 
If  not,  why  declare  that  he  has  ?  What  tendency  is  there  in 
such  a  declaj-atioa  to  render  men  mora  happy  or  more  wise  ? 

Turgot  waa  a  great  man ;  but  he  had  adopted  the  general 
opinion  without  examining  it.  Inalieuablo  and  nutural  rights 
were  tho  despotism  or  tho  dogmatism  which  he  wished  to 
exercise,  without  himaelf  perc^^iving  it.  If  he  &aw  no  reason  to 
doubt  a  proposition  ;  if  he  judged  it  ei'idently  trncj  he  referred 
it,  without  goiny  further,  to  natural  right,  to  eternal  justice. 
Henceforward  he  made  use  of  it  as  an  articlo  of  faith,  which  he 
wm  no  lon^^cr  permitted  to  examine. 

Utility  ha\'in5  been  often  badly  applied*  undoratood  in  a  nar^ 
TOW  sense,  and  having  lent  its  name  to  cHmeBj,  has  appeared 
eontrary  to  eternal  justicei  It  thus  became  degradcdj  and 
acquired  a  mereenar)*  reputation.  It  needs  courage  to  restore  it 
to  honour,  and  to  i-e-estabUsh  reasoning  upon  its  true  baais. 

I  propose  a  treaty  of  conciliation  with  the  ijartisnns  of  natural 
rightfi^  If  nature  haA  made  such  or  such  a  law,  those  who  cite 
it  with  so  much  eDniidenGe»  those  who  have  modestly  taken  upon 
themstdvea  to  be  its  inteqireters,  must  suppose  that  nature  had 
some  T^iiBona  for  her  law.    Would  it  not  bo  surer,  shorter  and 
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morft  pereuasive,  to  g?ive  ua  ttosc  reasons  directly,  in&tead  of 
urgmg  uijott  uft  the  will  of  tUa  unknown  legislator,  as  itself  an 
auttority  ? 

Htre  woiild  be  tlio  place  to  remark  tlio  false  metliods  of 
argument,  which  especially  prevail  in  deliberative  assem'bliea — ■ 
personalities,  imputationB  of  bad  motiveSj  declamations,  delays. 
Uut  what  has  been  said  above  is  enough  to  show  what  is  reasoiL- 
ing,  according  to  the  principle  of  utiUtyj  and  wh^t  is  not. 

All  these  false  methods  of  reasoning  ciin  always  ln3  reduced  to 
one  or  the  other  of  the  two  false  prlncipiee.  This  fundametital 
distinction  is  very  uaeftil  in  getting  rid  of  words,  and  rendering 
ideas  more  clear,  To  refer  such  or  fitich  an  arjpiment  to  one  or 
another  of  the  false  priucipleSi  is  like  tying  weeds  into  bundloB, 
to  be  thrown  into  the  fire. 

I  tpntlude  with  a  genorid  observation.  The  language  of  error 
is  always  obscure  and  indetinite.  An  abundance  of  words  serves 
to  cover  a  paucity  and  a  falsity  of  ideae.  The  oftener  terms  are 
changed,  the  esisier  it  is  t^  delude  the  reader.  The  language  of 
truth  is  iitiiffimi  jind  simplo-  The  same  ideas  are  alwiiys  ex- 
pressed by  the  same  terms.  Everything  is  referred  to  pleasures 
or  to  pains.  Every  exproBeton  is  avoided  whieh  tends  to  disguise 
or  inti-rcept  the  familiar  idea,  that  ^'roni  9Uth  a»d  such  nciions 
totult  MUch  and  siteh  pha^urti  nnd  pain*.  Trust  not  to  int%  but  to 
Bjtperienee,  and  especially  yuur  own.  Of  tiro  opposite  t/tdfiodt 
of  aetiony  do  you  desire  to  hnau:  which  should  hetc«  tha  prtifergacef 
CahuiaU  their  effeeU  in  ^ood  and  cvilf  and  jtrefiff  that  which  ^o- 
mufi$  the  f/reatar  tutn  of  gaud. 
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Ot  all  tbe  broDchoB  of  legislation,  civil  law  ia  that  which  haa 
least  attraction  for  those  who  do  not  study  juiieprudenct  as  &  pro- 
fbaaioB.  But  this  is  not  saying  enough.  In  fact,  it  inspiros  a 
kind  of  terror.  Curioflity  has  for  a  long  time  been  ardt-ntly  ex- 
ercised upon  political  economy,  upon  penal  law,  and  upon  the 
principles  of  government.  Celchratcd  worke  have  giveu  credit 
to  those  studies ;  Mid  under  the  penalty  of  eonfewing  nn  humbling 
inferiority,  it  is  necessury  to  have  some  iaformatioii,  and  to  ex* 
press  flome  opinions  about  them.  But  civil  law  has  not  yet  come 
out  of  tho  narrow  enclosure  of  the  har.  Its  commontiitors  sh^cp 
in  the  dust  of  libraries,  by  the  side  of  Ob  controvcir&ifdists.  Thq 
public  knows  not  even  the  nnmcs  of  its  aectaj  and  regards  with 
a  mute  and  ignorant  rcapeet  those  numerous  folioe,  those 
enorraona  compilationB,  omarat^nted  with  the  pompous  titles  of 
Jtodtes  oj  Laic,  and  CoUfdians  of  Universal  Jurifsprudinct. 

The  geneml  rtpugnnnce  against  this  study  results  ft^m  the 
manner  in  whii^h  it  haa  been  treated.  The  works  above  alluded 
to  bear  the  same  rdation  to  the  science  of  law  which  was  borne 
to  the  natural  sciences  by  the  works  of  the  scholaetic  writers, 
befbre  tlio  introductioa  of  experimental  philosophy.     They  who 
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attribute  the  drynesg  and  obscurity  of  those  works  to  the  nature 
of  the  Bubject,  are  altugether  tog  indtilgent. 

What  13  it  of  wbicb  tbU  part  of  the  Iew  treats  ?  It  trpatfl  of 
everytlimR  that  is  mo^t  interesting  to  men :  of  their  spcurity  ;  of 
their  property;  of  their  mutual  and  duily  transactioDB ;  of  their 
domestic  conditionj  in  the  relatioDa  of  father,  of  children,  of 
hnaband,  and  of  wife.  Here  it  is  that  riffhta  and  ohii^aiiioTU 
spring  up;  for  all  the  objecU  of  law  may  be  reduced,  witliout 
myatery,  to  these  two  terms. 

The  civil  law  ie,  in  fact,  only  another  aspect  of  the  penal  law  j 
one  cannot  b^  understood  vrithout  the  other.  To  establish  Hffhttf 
is  to  grant  pcmussions ;  it  is  to  make  prohibitions ;  it  is,  in  one 
word,  to  create  offentes.  To  commit  a  private  offence  is  to 
violate  on  obligation  which  we  owe  to  an  individual, — a  right 
which  he  has  ui  regard  to  us.  To  commit  a  public  offence  ib  to 
Tiolate  an  obligation  which  we  owe  to  the  public, — a  right  which 
l^e  public  has  in  regard  to  us.  Civil  law,  thcti,  is  only  ]jenal 
law  viewed  under  another  aspect.  If  I  consider  a  law  at  tho 
moment  when  it  confers  a  right,  or  imposeti  an  obligation,  this  is 
tXw  civil  point  of  view.  If  I  eonsidcr  a  law  in  its  sanction,  in 
ita  effects  as  regards  the  violation  of  that  right,  the  breaking 
through  that  obligation,  that  is  the  penal  point  of  view* 

What  ia  to  be  understood  hj  prtnnph*  cf  ctt'tl  law  ^  They  are 
the  motiPM  of  laws ;  the  knowledge  of  the  true  rmttofu  whioh 
ought  to  guide  the  legislator  in  the  distribution  of  the  nghta 
which  he  confere,  and  the  obligations  which  he  imposes, 

"We  might  search  in  vuin  through  the  libraries  of  law  bookfl^  for 
ft  volume  iu  which  it  has  been  attempted  to  found  laws  upon 
reasotja.  The  thjfor^  of  ejvil  laws  by  Linpfuet^  promises  much  ia 
its  title,  which  it  Ib  very  far  from  performing.  It  is  tho  produc- 
tion of  a  disordered  imagination,  in  the  service  of  a  bad  heart. 
The  author  widbea  to  ruduoe  all  govemmentjt  to  the  model  of 
oriental  dcapotism,  and  to  strike  out  of  them  a\l  notions  of  liberty 
and  humanity,— in  bis  view  mournful  specti'OB,  the  sight  of  whioh 
uppcars  to  torment  him. 

The  disputes  of  jurisprudence  have  produced,  among  the 
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lawyers,  a  Mnd  of  unbelievers^  who  have  doubted  whether  1 
h«8  aay  principlca.  Actording  tf>  them,  everything  is  arbitrary. 
The  Liw^  is  good  becauB*?  it  ia  the  law ;  becouee  a  deeision,  of  what- 
ever kind,  produce*  the  great  advftutage  of  peace.  There  is  & 
little  truth  in  this  opinion,  and  a  great  deiJ  of  error.  It  will  be 
seen  in  the  folio  win*  chapters  that  the  principle  of  utility  ex- 
tends to  this  part  of  the  law,  as  to  aU  others.  Ijut  ita  appUcatiou 
is  ditficnlt ;  it  demands  an  intimate  knowltHlge  of  human  nature. 
The  first  ray  of  light  which  stnick  the  mind  of  Bt-ntham,  in 
the  study  of  law,  was  the  perception  that  tiatural  rujhUf  the 
original  paci^  the  ttmrnl  sense,  the  notion  o/JuJit  and  mtjitui,  which 
are  used  to  explain  everytliing,  were  at  bottom  natliing  but  those 
innate  ideas  of  which  Locke  has  io  clearly  nhown  the  falsity-  He 
gawthat  authors  wure  going  round  in  a  vieioua  circle.  Familiar 
with  the  method  of  Bacon  and  of  Newton,  he  resolved  to  transfer 
it  to  the  subject  of  legishlaticn ;  he  resolved  to  make  jumprudencd 
an  experimental  flciencc.  He  aToided  all  dogmatic  words ;  he 
rejeettd  everything  whieh  did  not  express  a  sensation  of  pain  or 
pleasure ;  he  refused  to  admit,  for  example,  that  property  was  an 
inhcreut  right,  or  a  natund  rights  because  these  terms  explained 
nothing  and  proved  nothing.  The  words  Justice  and  injustics 
had,  in  his  estimation^  a  similar  inconvenience, — that  of  pre- 
judging questiona,  instead  of  thro^\'ing  light  upon  them.  "When 
ho  proposes  a  law,  he  docs  not  preti-'iid  to  fuid  a  corre^onding 
law  in  thu  code  of  nature,  and  by  a  common  piece  of  legerdemain 
to  prcatut,  OS  a  tiling  made  already,  the  very  thing  he  wishes  t& 
make.  When  he  explains  Qhligationi^  he  does  not  wrap  hitneelf 
up  in  mysterious  reasons ;  he  admiti  no  supposition  ;  he  shows 
phiinly  tliat  every  obligation  ought  to  be  founded  either  upon  a 
precedent  serrice  rec^>ivcd  by  the  person  obligated ;  upon  & 
Buperior  need  on  the  part,  of  him  in  whobe  favour  the  ohligadoa 
is  imposed ;  or  upon  a  mntual  agreement  which  derives  oil  its 
forte  from  its  utility.  Thus,  always  gnided  by  experienee  and 
observation,  he  considers  in  laws  nothing  but  the  effet'ts  they 
produce  upon  the  facilities  of  man  a*  a  sensitive  being ;  and  hq 
always  givee^ni  ns  to  h  a^otd^d  &sihe  only  argumenta  of  real  valae. 
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The  kwyers  are  alwjiyi*  rensoning  upon  fictions,  and  giving  to 
those  fictions  the  same  tiibct  aa  to  realities.  They  admit,  for 
exatnple,  eontraeU  which  never  have  existed ;  and  qua»i  contrnciA 
which  hare  not  even  an  appearsmce  of  exifttence.  In  certain 
cases  they  admit  a.  cieil  deaths  in  others  they  deny  the  na/ttral 
dtfitth:  such  a  dead  man  is  not  dead ;  euch  a  living  man  h  not 
living.  A  person  "who  is  absent  ib  taken  to  be  present ;  a  porson 
who  is  present  is  regarded  as  absent.  A  province  is  cot  where  it 
is ;  a  eountrv  docs  not  belong  to  those  who  own  it.  Men  are 
flometiraes  thin^St  and  as  such  are  not  susceptible  of  rights. 
Thin§i  are  Bometimes  beings  whu  have  rights,  and  who  are  aub-. 
mittod  to  obligations.  They  acknowledge  iraprcacriptiblo  rights, 
against  which  prescription  has  always  prtuvailcd;  inalienable 
rights  which  have  always  been  alienated;  and  that  whtek  k  natt 
in  their  eyce,  is  always  of  more  avail  than  that  ichivh  is.  Take 
away  these  dctions,  or  rather  these  fulsehoods,  and  they  would 
not  know  where  they  were.  Accustomed  to  these  false  supports, 
they  eaunot  sustain  themselves  in  any  other  way.  Benlham  has 
rejected  all  these  puerile  arguments;  he  makes  no  gratuitous 
ftUppoBitions,  he  uses  no  arbitrary  dcfiiiilioas ;  no  reason  which 
is  not  the  expreasiou  of  a  faet ;  no  fiact  whith  is  not  a  statement 
of  good  or  bad  effects, 

It  LB  by  this  logicul  method  of  reasoning  that  he  has  made  a 
new  science  of  civU  law ;  now  and  even  paradoxical  for  those  who 
have  been  bred  in  the  opinions  of  the  old  schools ;  but  simple, 
natural,  jmd  even  familiar,  to  those  who  have  not  been  bewildered 
by  false  systems^  A  translation  of  this  book  will  have,  in  ajl 
languages,  the  same  sense  and  the  same  force,  because  it  appeals 
to  the  universal  espericnee  of  men ;  while  technical  reasons — 'rea- 
BODs  founded  upon  abstract  terms,  upon  arbitrary  de^nitions 
having  only  a  lotal  value,  and  consisting  only  in  words— vanish 
when  one  attempts  to  find  synonyms  by  which  to  translate  them. 
So  the  African  tribes,  who  use  shells  formoney,  become  conscious 
of  their  poverty  the  moment  they  go  beyond  their  own  boundaries, 
and  offer  their  conventional  riches  to  straugers. 

I  ought  to  add  that  Beniham  made  frequent  dLgressioiiB  upon 
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the  laws  of  England,  which  I  have  sappresBed^  for  they  have  only 
a  local  interc'Bt.  There  are  cases,  how*?ver,  where  his  observations 
would  have  laclccd  a  foimdittion  if  I  had  omitted  to  mention  the 
pvticnlar  laws  which  were  their  objecL  In  seeking  to  be  more 
clear,  to  develop  that  whieh  in  the  original  was  often  only  an 
aUiaBiotii  I  way  have  made  some  mistakee,  which  it  would  he 
tinjuflt  to  impute  to  the  ftuthot.  These  laws  are  bo  difficnlt  to 
underAtand,  that  it  ia  dangerous  for  an  Englishman  who  is  not  a 
lawyer  to  mn  the  risk  of  speaking  about  them — a  riak  which, 
for  obviouB  reasona,  must  bo  still  greator  in  the  caso  of  a 
fareigntir. 
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CHAPTER  L 

Rights  and  Ohli^ationi. 

All  the  objects  which  the  legislator  is  called  upon  to  distribute 
among  the  memberfl  of  thu  csoDimumty  may  be  redut*d  to  two 

lat.    IlighU. 
2ud.    OhitgatioH9* 

Righta  are  in  thetnselvea  advantngeSj  benefits,  for  him  who 
ejijoj*8  them.  Obligationsj  ou  the  contrary,  ara  duties,  thargea, 
oaeroufl  to  him  who  ought  to  i'ullil  them. 

lUghta  and  obligations,  though  distinct  nnd  opposite  in  their 
nature,  are  simultaneous  in  their  origin,  and  iutieparuble  in  their 
OxietcBw.  In  the  nature  of  things,  the  law  cannot  grant  a  benefit 
to  one  without  iinpcaiug,  at  Iht;  mmvi  time,  eome  burden  upon 
anothtr  \  or,  in  other  M'urds,  it  i»  not  possible  to  crcato  a  right  in 
favour  of  one,  except  by  cretiting  a  correspondidg  obligation 
mpost'd  upon  another.  How  confer  upon  me  the  right  of  property 
in  a  piece  of  land?  By  jrapoaing  upon  all  others  an  obligation 
not  to  touch  iu  produce.  How  confer  u{xjn  me  a  right  of  com- 
mand ?  JBy  imposing  upon  a  district,  or  a  number  of  persons,  th»' 
obii^tiou  to  obey  me. 

The  legislator  ought  to  confer  rights  with  pleasure,  riiice  they 
lire  in  themselves  a  good  \  he  ouyht  to  impose  obligjitions  with 
reluctance,  since  they  are  in  themselves  an  evil.    According  to 
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tlip  principle  of  utility,  he  ought  nevpr  to  irupose  a  burden  except 
for  the  purpose  of  conferring  a  benefit  of  a  cleai'ly  greater  value. 

By  creating  obligations,  the  law  to  the  same  csteut  trench^ 
upon  liberty.  It  converts  into  offences  acts  Tvhich  would  other- 
wise be  pennittt^  and  unpunishable.  The  law  creates  aD  offence 
either  by  n  positive  command  or  by  a  proliibitioil. 

These  retrcnchmeiits  of  liberty  are  inevitoble.  It  is  impossible 
to  create  lights,  to  impose  obligatiotin,  to  protect  the  person,  life, 
roputation^  property,  aubsisteucc-,  liberty  itaelf,  except  ot  the 
expense  of  liberty. 

But  every  restriction  imposed  upon  liberty  ia  Bubjc^t  to  be 
followed  by  a  nutural  sentiment  of  pain,  greater  or  le^ ;  and  that 
independently  of  nn  infinite  variety  of  inconveniences  and  euiTcr- 
ings,  which  may  result  from  the  particular  manner  of  thia  restric- 
tion. It  foUowe,  then,  that  no  restriction  ought  to  be  imposed, 
no  power  conferred,  no  coercive  law  amietioned,  without  a  suffi- 
cient and  specific  reason.  There  ia  always  a  i*eason  agidnat  every 
coercive  law— a  reason  whichj  in  default  of  oiiy  opposing  reason, 
will  always  be  sufScicnt  in  itself;  and  that  reason  ib,  that  such  a 
law  is  an  attack  upon  liberty.  He  who  proposes  a  coercive  Jaw 
ought  to  be  ready  to  prove,  not  only  that  there  is  a  epecitic  reason 
in  favour  of  it,  but  that  this  reasou  ia  of  more  weight  than  tbo 
general  reason  against  every  such  law. 

The  proposition  that  every  law  ie  contrary  to  liberty,*  though 
6s  clear  ns  evidence  can  makp  it,  is  not  generally  actnowlcdged. 
On  the  contrary,  those  among  the  friends  of  liberty  who  are  more 
ardent  than  enlightened,  make  it  a  duty  of  eouseience  to  combat 
this  troth.  And  bow  ?  They  pervert  language  j  they  refuse  to 
employ  the  word  lihtrtij  in  itg  common  acceptation ;  they  speak  a 
tongue  peculiar  to  themselvea.  This  is  the  definition  th^y  give  of  fl 
libei'ty:  /.I'lfrfr/  eawiiittit  t'n  t}tf  ttffhl  of  dointf  erflnjtkijt^  which  w 
n&t  injuriotig  to  anathf^r^  But  is  this  the  ordinary  sense  of  the 
word  ?  Is  not  the  liberty  to  do  evil  liberty  ?  If  not,  what  is  it  ? 
"What  word  can  we  nee  in  speaking  of  it  ?    Do  we  not  say  that  it 

•  Tho»©  lowB  most  ba  excepted  by  which  reBtriotive  Jaws  are  reToked* 
laws  which  jitfmit  what  otlier  laws  bad  forbidden. 
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19  necessary  to  take  away  liberty  &oni  idiots  and  bad  men,  becauee 
they  abuse  it  ? 

AccoTdiEg  to  ihiB  dsfinitioTif  T  can  never  know  whether  I  have 

the  lil>erty  to  do  an  action  until  I  have  Giamincd  all  its  conse- 
quoncpSf  li'  it  seems  to  me  injuriouB  to  a  single  individual,  even 
thoup;h  the  law  permit  it,  or  perhaps  command  it,  I  should  not  be 
at  liberty  to  do  it.  An  officer  of  justice  would  not  be  at  liberty 
to  piinish  a  robber,  unless,  indeed,  he  were  sure  that  this  punish- 
ment could  not  hurt  the  robber !  Such  are  the  absuxditit^B  which 
this  definition  implies. 

TfVliat  does  simple  reason  tell  us?  Let  us  attempt  to  establish 
B  series  of  true  propositions  on  Uiis  subject 

The  only  object  of  government  ought  to  be  the  greatest  pOffiible 
happiness  of  the  community. 

The  happiness  of  an  individual  is  increased  in  proportion  as  his 
Bnffbrings  are  lighter  and  fewer,  and  his  enjoyments  greater  and 
more  numerous. 

The  care  of  his  enjoyments  ought  to  be  left  almost  entirely  to 
the  individual.  The  pmunpol  function  of  government  is  to  guard 
against  pains. 

It  fulfils  this  object  by  creating  rights,  which  it  confers  upon 
iiidi,vidual8 :  rights  of  pereontJ  security,  rights  of  protection  for 
hoflour,  rights  of  property,  rights  of  receiving  aid  in  case  of  need. 
To  these  rights  correspond  offences  of  diiTorent  kinda.  The  law 
cannot  oroHte  rights  except  by  creating  corresponding  obligations. 
It  cannot  create  rights  and  obligations  without  creating  oft'encra. 
It  eatmot  cammand  nor  forbid  without  restraining  the  liberty  of 
individuals. 

It  appcnrs,  then,  that  the  citizen  cannot  acquire  rigbta  except 
by  sacriiicing  a  part  of  hia  liberty.  But  even  under  a  bod  govern- 
ment there  is  no  proportion  between  the  acquisition  and  the  sacri' 
fioe.  Government  appruuches  to  perfeclign  iti  propoitiou  as  the 
fiacri£.ee  is  le^  and  the  acquisition  more. 
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CHAPTER  IL 

£nd^  of  Civil  L(m, 

Itf  the  diBtri'biition  of  rights  and  obligatioDB,  the  le^slator, 
we  liave  said,  should  have  for  his  ead  the  happinesB  of  Botdety- 
iDveBtigating  more  distiiiotly  in  what  that  happiccas  coii&i&tS|  we 
fflh^  find  ibiir  fiubordiiLate  ends  : — 

^luhaietence. 
Abundance. 
EquuUty. 
Beturity. 

The  more  perfect  enjoyment  ia  in  all  these  respects,  Ae  greater 
IB  the  ftuni  of  80(;ial  happinL-ns  :  and  espcciollj  of  that  happiness 
"Which  depends  upon  the  laws. 

Wo  may  honce  conclude  that  all  the  functions  of  law  may  bd 
referred  to  these  four  heads: — To  provide  aubaistenoe;  to  pro- 
duce abundance  ;  to  iiivour  e<^ualitj  ;  to  madntatn  seeurity. 

This  division  huH  not  all  the  exactness  whidi  might  he  desired. 
The  limits  whii^h  BC'pLirate  these  objects  are  not  always  easy  to  be 
detc^rmlned.  Tht^y  approach  each  other  at  diffeTent  pointa,  and 
mingle  together.  But  it  in  enough  to  justify  this  dirision,  that 
it  13  thi^  most  eomplete  wc  can  make  \  and  that,  in  favct,  we  are 
generally  called  to  consider  each  of  the  objects  which  it  COU'  fl 
tains,  sf^parartcly  and  distinct  from  all  the  others. 

Subsistence,  for  example,  ia  included  in  abundance;  atiH  it  ia 
very  neeeeaary  to  consider  it  separately  ;  because  the  laws  ought 
to  do  many  things  for   subsistence  which  they  ought  not  to  ^ 
attempt  for  the  sake  of  abundance.  H 

Security  admits  as  many  diatinctions  as  thL're  are  kinds  of 
tctions  which  may  be  hostile  to  it.     It  relates  to  the  person,  tha 
honoiuv  to  property,  to  condition.     Acts  injurious  to  security,  H 
branded  by  prohibition  of  law,  receivo  tho  quality  of  offencea. 

Of  thfse  objects  of  the  law,  security  is  the  only  one  which  ne- 
eoasarily  embraces  the  future.  Subsistence,  abundance,  equality, 
may  be  conBidered  in  relaUou  to  a  single  monitnt  of  present 
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time;  but  secui"ity  impUea  a  givon  ostenHon  of  fiiturG  time 
in  respect  to  all  that  good  which  it  embraces.  Security',  then, 
la  tlie  pre-eminent  object. 

I  have  mentioTicd  equality  as  one  of  the  o'bjpete  of  laiv.  In 
an  arrangement  designed  to  givp  to  all  mon  the  greatest  posaible 
sum  of  good,  there  ia  no  reason  -why  thp  law  should  seek  to  give 
more  to  one  individual  than  ta  anothor.  There  aro  abundance  of 
Tcasona  why  it  should  not ;  for  tho  advantages  acquired  on  on3 
fiide,  never  ean  he  nii  equiTftlcnt  for  the  di&advantagCB  felt  upon 
the  other.  The  pleasurt?  is  exclusively  for  the  party  favoured  j 
the  pain  for  all  who  do  not  ehare  the  favour. 

Equality  may  be  promoted  either  by  protecting  it  Trhere  it 
exists,  or  by  socking  to  produce  it.  In  this  latter  case,  the 
'greateBt  caution  is  necessary ;  for  a  single  error  may  orertum 
Boeial  order.* 

Some  persone  may  be  astonished  to  find  that  Liberty  is  not 
ranlied  among  the  printipal  objects  of  law.  But  a  clear  idea  of 
liberty  will  lead  us  to  regard  it  as  a  braneh  of  security.  Per- 
gonal liberty  is  eccurity  against  a  certain  kind  of  injuries  wliich 
affect  the  person.  As  to  what  is  called  political  h'hertff,  it  ia 
another  branch  of  security^ — security  against  injustice  from  the 
ministers  of  government,  "What  conceras  this  object  belongs  not 
^B  to  civil,  but  to  constitutional  law. 

I        These  fon 


I 


CHAPTER  m. 

delations  hfftreen  these  Ends. 


These  four  objects  of  law  are  very  distinct  in  idea,  but  they  arc 
much  less  so  in  practice.  The  same  law  may  advance  BcveraJ  of 
them;  because  they  ore  ofton  united.     Thiit  law,  for  example, 

•  Equftlity  may  lie  conflidered  in  relation  to  all  the  advanta^s  whieTi 
depend  upon  lawa.  Political  pqimlity  ia  Jiri  LMjiiiility  of  political  rights ; 
civil  equality  m  an  cqimHty  of  civil  rij^hla.  Wliun  used  by  itaoU',  the 
wonJ  is  coiOBioiily  nnderat^ho-iJ  to  refer  to  tlie  diatribution  of  proijerty. 
tt  IB  fio  used  in  thia  trcutiaQ, 


ss 


FUXdFLES   OF   TKE   ClTlI.    COD£, 


which  fftvooTd  eecurit}*j  jfavoun^  at  the  same  time,  Babastmoe 
and  abtiB  dance- 
But  t]K>re  ore  circtmistdnci^s  in  whiuh  it  is  impossible  to  imite 
these  objectA.  It  will  AoniGtimeA  happen  thitt  u  measure  sag- 
gfstod  by  one  of  the&e  pnucipks  will  hi  condemned  l>y  another. 
Eipudity,  for  example,  might  reijuire  o  difitidbutiou  of  property 
wbiuh  would  be  incompatible  with  security. 

When  this  contradiction  exista  between  two  of  these  ende,  it 
u  neceasary  to  find  some  means  of  deciding  the  prC'Cminenco ; 
otherwise  these  piinciplea,  ini^tcad  of  guiding  us  in  our  rtrfcarches, 
will  only  serre  to  augment  the  confimion. 

At  the  first  glunoe  we  sec  subsistence  and  security  arising  toge- 
ther to  the  same  level;  abundance  and  equality  ore  manifestly  of 
inferior  imjwrtance.  In  fact,  without  security,  equality  could 
not  lant  a  day ;  without  aubsivtPQce,  itbundance  could  not  exist 
at  all.  The  two  ^tat  objects  ore  life  itself;  the  two  latter^  the 
ornamentfl  of  life. 

In  leg;t9lation,  the  most  im{K)rtaut  object  ia  security.  Though 
no  laws  were  made  diiectly  for  subsistence,  it  mi^^ht  easily  be 
ima^ned  that  no  one  would  neglect  it.  Eut  unlcsis  lawa  are 
made  Erectly  for  &ecurity,  it  would  be  quite  useless  to  mako 
them  for  subsifitenoe.  You  may  order  production ;  you  may 
command  cultivation;  and  you  ^vill  have  done  nothing.  But 
assure  to  the  cultivator  the  fruits  of  hi»  indufitry,  and  perhupB 
in  that  alone  yoti  will  have  done  cD<jug:h- 

Sceurity,  as  we  have  said,  hoe  many  branches;  and  some 
branches  of  it  must  yield  to  others.  For  example,  liberty,  which 
is  a  brunch  of  security,  oupbt  to  yield  to  u  coneideratiou  of  the 
^'eueral  security,  eince  lawa  iiaimgt  be  made  except  at  the  ex- 
pense of  liberty- 

"We  cannot  amre  at  the  greatest  good,  except  by  the  sacrifice 
of  Bomo  sabordinutc  goud.  AH  tlic  difficulty  consists  in  dis' 
i iiigulfihitig  that  obJL'ct  which,  according  to  the  occasion,  merits 
prc-i'minencc-  For  each,  in  its  turn,  demands  it ;  and  a  very 
eomplieated  cftlculatioa  b  ^metimcs  necessary  to  avoid  being 
deceived  oa  to  the  preference  due  to  one  or  the  other. 


I 
I 


I 
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Equality  ought  not  to  be  favoured  except  m  the  cases  in  which 
it  does  not  interfere  -mih  eecurity ;  in  which  it  does  not  thwAiJ 
this  expectations  which  tht^  law  itself  has  produuyd,  in  which  it 
doc'fi  not  derange  the  order  already  ^atablislLt^d. 

If  all  property  wore  equally  divided,  at  fixod  periods,  the  sure 
and  certain  consequence  would  ho,  that  presently  thLTe  would  be 

property  to  divide.     All  would  shortly  be  destroyad,     Thoao 

rhom  it  waa  intended  to  favour,  wovdd  not  euifcr  leas  from  the 

division  than  those  at  whoso  espense  it  was  made.     If  the  lot  of 

the  iDdustriouB  was  not  better  than  the  lot  of  the  idle,  there 

would  be  no  longer  any  motives  tor  industry. 

To  lay  down  us  a  principle  that  all  men  ought  to  enjoy  a  per- 
fect equatittf  af  rigJih^  would  be,  by  a  neceasarj'  connection  of 
consequences,  to  render  idl  legislation  impossible.  The  laws  are 
constantly  establishing  ineq^ualitics,  since  they  cannot  give  rights 
to  one  without  imposing  obligations  upon  another.  To  say  that 
all  men — that  is,  all  humEin  beings — have  equal  rights,  is  to  say 
that  there  i^  no  such  thinj^  as  subordination.  The  son  then  has 
the  same  rights  with  his  father ;  he  has  the  same  right  to  govern 
and  punish  his  father  that  hia  father  has  to  govern  tind  puniah 
him.  He  hus  as  many  righti  in  the  house  of  his  father  as  the 
fiither  UiiBSelf.  The  maniac  has  the  same  right  to  shut  up  others 
that  others  have  to  shut  up  him.  The  idiot  has  the  same  right 
to  govern  his  family  that  his  tamHy  have  to  govern  him.  All 
this  b  fuUy  implied  in  the  absolute  equality  of  lights.  It  means 
this,  or  else  it  mcaoa  nothing.  I  know  very  well  that  those  who 
mfdntain  this  doctrine  of  tlie  eqmditj'  of  rights,  not  being  thenj- 
fielvcB  either  fools  or  idiots,  have  no  intention  of  establishing  this 
absolute  equality.  They  have,  in  their  own  lainds,  restriotioos, 
modiiieations,  explanaiions.  Kut  ifthty  themBelveacuimot  apeak 
in  an  inttlligible  manner,  will  the  ignorant  and  exeit«d  multitude 
onderstand  them  better  than  they  tinderatand  themseh-ea  ? 
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CHAPTER  rV. 
Laic9  relatively  to  StthwisUme, 

What  can  the  law  do  for  aubsiekuce  ?  Notliing  directly.  All 
it  can  do  is  to  LTtalc  mofhrHf  that  ifi,  punishments  or  row'ards,  by 
the  force  of  T^-hich  men  muj  be  ltd  to  provide  BubaisU-m-e  for 
themselves.  But  uiilure  herself  bofi  created  these  motiTea,  cmd 
ba3  given  them  a  suflBcient  energy.  Before  the  idta  of  laws 
existed,  rtfeiU  and  injotfmente  hod  done  in  thut  rcspeet  all  that  the 
best  concerted  Jaws  could  do.  Needj  armed  with  [jaitia  of  aU 
kinds,  even  death  itself,  c<tmmflnd«*d  labour,  excited  eouTtt^e,  tn- 
epired  forcsightj  dereloped  idl  the  faenltieB  of  man.  Enjoyment, 
the  inBepafftble  companion  of  every  need  siatisfied,  formed  an  in- 
exhaustible fund  of  rewards  for  thoao  who  surraoimtcd  obstacleB 
and  fulfilled  the  end  of  nature.  The  force  of  tlie  physical  wrnc- 
tiou  hcing  eufficient,  the  employment  of  the  poHtioal  sanction 
would  be  superfluous. 

Besides,  the  motivea  which  depend  on  laws  aro  more  or  lefiS 
procarioya  in  their  operation.  It  is  a  consequence  of  the  impicr- 
foction  of  the  laws  tlierasclveB ;  or  of  the  difficulty  of  proving  the 
facta  in  order  to  apply  punishment  or  reward.  The  hope  of  im- 
punity conceals  itself  at  the  bottom  of  the  henrt  during  all  the 
intermediate  steps  whiuh  it  ia  necessary  to  take  before  arriving  at 
the  enforcement  of  the  laAV.  But  the  natural  effects^  which  may 
he  regarded  aa  nature's  punisbraents  and  rewards^  scarecly  admit 
of  uny  uncertainty.  There  is  no  evasioD,  no  delay,  no  favoor. 
Experience  annouuees  the  evest,  and  expeiience  eonfinns  it. 
Bach  day  strengtbena  the  lesson  of  the  day  before;  and  the 
imiformity  of  this  process  leaves  no  room  for  doubt,  What  could 
be  added  by  dii^ect  laws  to  the  constant  and  irresistible  power  of 
these  nattmd  motives  ? 

But  tho  laws  provide  for  enbsisteitce  kdirectly,  by  protecting 
men  while  they  labour,  and  hy  making  them  sure  of  the  fruits  of 
thoir  labour,  SeeuHttf  for  tho  laboun^r,  ^mtrittf  for  the  &uifA  of 
labour ;  tach  ia  the  boneEt  of  laws  i  imiL  it  b  an  inestimable  benefit. 


I 
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CEAPTEE  V. 

Laws  relatively  to  AhmdancB, 

Shall  laws  ba  made  dii^ctmg  individuaJa  not  to  confine  them- 
«elvf8  in  mere  subektcnce,  but  to  seek  abundance?  No  I  That 
"Would  bfi  a  very  6upetfluoU3  employment  of  urtiti.uial  meuna, 
■wberc  BaturiJ  meiiua  fiuffice.  The  utti'uctioti  of  pleasiu'e ;  tbe 
succession  of  wnntii;  tbe  active  desh'e  of  increiiaLag  hupplnessj 
ttUI  prociiTO  unceaaingly,  under  the  rtign  of  fieeurity,  now  cffoita 
towards  now  acqui&itionA*  "Wantfi,  eqjoymmitd,  tboee  universal 
Agcrnte  of  fiocietyj  baring  begun  with,  jjuthering  tbo  first  sheaf  of 
corn,  proceed  little  by  little,  to  build  mii^ftzmes  of  abundance, 
always  inci-easing  but  never  filled.  Desires  extend  with  racans. 
The  horizon  elevates  itself  as  we  advance;  and  each  new  want, 
attended  on  the  one  hand  by  pain,  on  the  other  by  plea-'^urc, 
LooomeB  a  new  principle  of  action,  Opukticej  which  is  only  a 
comparative  term,  doea  not  OiTest  this  movement  onee  begun. 
On  the  contrary,  the  greater  our  meaiis,  the  greater  the  scale  on 
which  we  labour;  the  greater  la  the  recompeuacj  and,  conee- 
quejitly,  the  greater  also  the  force  of  motive  whit-h  aniinutta  to 
labour.  Now  what  is  the  wealth  of  Boeiety,  if  not  the  sum  of 
all  individual  wealth?  And  what  more  i&  nccesairy  than  the 
force  of  theae  natural  motives,  to  carry  wealth,  by  EuoccBsiv^ 
movements,  to  the  highest  pos^ibk-  point  ? 

It  appcara  that  abundonco  is  formed  little  by  little,  by  the 
contiuued  operation  of  tbc  same  causes  which  produce  subsist' 
enc^.  Those  who  blame  ahimdanec  under  the  name  of  luxuiy, 
have  never  looked  at  it  fi'om  this  point  of  view. 

Bad  eeodons,  ware,  aacident8  of  all  kinds,  attack  &o  oftxm  tha 
fimd  of  subsistence,  that  a  society  which  had  nothing  super- 
fluouSj  and  even  if  it  had  a  good  deul  that  was  Buperfluuus,  would 
oUcsii  be  exposed  to  wimt  what  is  neccsaary.  AYe  ae«  this  among 
Bavage  tribes;  it  was  often  seen  among  all  nationsj  during  the 
timcA  of  ancient  poverty.  It  La  what  happens  even  now,  In 
ountricB  little  ikvouxed  by  nature^  such  as  Sweden ;  and  in  tlioae 
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wlierc'  ^vommcTit  restrains  the  operations  of  comnicrcp^  instead 
of  confining  itself  to  protection.  But  countries  in  which  luxury 
abounds,  and  Trhere  goveramcnts  are  eulightencd,  are  nbovo  tho 
rist  of  famine.  8u(?h  is  tho  happT  situation  of  Englniid.  With 
a  fit^  commerce,  toys  uBt^eaa  in  themselyes  hare  their  utility, 
as  the  Mtans  of  obtiiming  bread.  iWanyfacttirea  of  luxur}'  furnish 
nn  ossomnce  against  famine.  A  brewery  or  a  starch-iaotory  might 
be  chftag*?d  into  a  mean*  of  suhajeteneo. 

How  often  hnve  wo  hciird  declamations  against  dogs  and  horses, 
as  drvoiuTng  tho  food  of  mr-n  I  Su«h  dtLdairaere  riee  hut  one 
dogroe  aho^'o  those  Hj^oMles  of  (liMntereatedness,  who  set  fire  to 
the  mogajsinoB  in  order  to  causo  an  abundance  of  com. 


CHAPTER  yi. 

pathological  Proptntifions  upon  which  ihg  ffsod  of  J^^aalifif  it 
foHHilcd. 

Patholoot  Is  a  term  used  in  medicine.  It  has  not  bwn  intro- 
duced into  morals,  where  it  is  equally  needed,  though  in  a  some- 
what diftV'ront  sense.  'Ry  pathohiftjt  I  mean  the  study  and  the 
knowledge  of  the  scnaations^  alFt^tions,  passions,  and  of  their 
effeetfl  upon  happiness.  Legislation,  wliieh  hitherto  has  been 
fouiulod  in  a  great  measure  only  upon  the  quieksands  of  pre- 
judice and  inatiuet.  ought  at  last  to  be  built  upon  the  immoveable 
basis  of  acnsationa  and  experience.  It  is  ucceasary  to  have  n 
morul  thermometer  to  make  perceptible  all  the  degrees  of  hop- 
pinops  and  miserj*.  This  ih  a  term  of  perfection  which  it  is  not 
]H)S5ible  to  reach;  but  it  ig  wd!  to  have  it  befon?  our  ej'es.  I 
know  that  a  ecmpulous  examiuatioa  of  more  or  less.  In  tiie 
maltt-'p  of  pain  or  pleasure,  will  at  flrat  appear  a  minute  under- 
takiug.  It  will  be  said  that  in  human  alFairs  it  is  necessary  to 
act  id  gross;  to  be  eontcnted  with  a  vague  approximation.  This 
is  the  language  of  indiiferenoe  or  of  incapacity.  The  seusataous 
of  men  are  suffieiently  regular  to  become  the  objects  of  a  seieoOD 
and  an  art*    Yet  hitherto  we  have  »een  hut  essays,  blind  attempts, 
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anil  irregular  effortg  not  well  followed  up.  Medicine  h^B  for  its 
foundation  the  asioms  of  physical  putliology,  llorality  is  the 
i|  medicine  of  tho  eoul;  and  legialatiqn,  wliit^li  is  the  practical  part 
of  it,  ought  to  have  for  its  foundaticm  the  axioma  of  mental 
pathology. 

To  judge  of  the  effect  of  a  portion  of  wealth  upon  happiness, 
it  is  nccefisary  to  consider  it  in  three  difierent  states : — 
I  1  st.  When  it  hns  always  been  in  the  hands  of  the  holder. 

^H     2tid4  ^Vhc■I^  it  is  leaving  his  hands. 
^H     5rd.  When  it  is  coming  into  them. 

^H     It  IB  to  he  observed  in  general^  that  in  speaking  of  the  effect 

■       cif  a  portion  of  wealth  upon  happiness,  abstrtiction  is  nlways  to 

I       be  made  of  the  particular  sensibility  of  individuals,  and  of  the 

j       exterior  circumBturnces  in  which  they  may  be  placed.    Differencea 

of  character  are  inscnitahle  j  and  such  is  the  diversity  of  cireum- 

atanccfi,  that  they  are  never  the  stimo  for  two  individuaL*.   Unless 

we  begin  by  dropping  these  two  considerationfl,  it  will  be  impoS' 

eible  to  amnountje  any  general  proposition.     But  though  each  of 

these  prapofdtions  may  prove  false  or  inexact  in  a  given  indi- 

Tldual  case,  that  will  fumiBh  no  argument  a^nst  their  specu- 

^—JatJve  truth  and  practical  utility.     It  is  enough  for  the  justi^ca- 

^Bkion  of  tiiese  propositions — 1st,  If  they  approach  nearer  the  truth 

^^than  any  others  whitih  can  he  substituted  for  them ;  2ndj  If  with 

less  inconvenience  than  any  others  they  can  be  mode  the  basis 

of  legislation. 

I.  Let  us  pass  to  Ih^  first  ejiso.     The  object  being  to  examine 

the  effect  of  a  portion  of  wealth,  when  it  has  always  been  in  tho 

hands  of  the  holder^  we  may  lay  down  the  following  propositionfi ; — 

Ist.  Eitch  portion  of  wealth  ha^  a  corresponding  portion  of  hap' 

2ud.    Of  two  indif'iduaU  with  unequal  fortungSf  he  tcAo  Ada  ih» 
'       mail  uaaith  haft  the  moni  htippiness. 

I  3rd.  Th0  exeesn  in  happiness  of  th«  richer  mU  not  h  so  gre&t 

as  the  exMKs  of  his  wenUh. 

4lh.  for  the  eamo  reasons,   th«  ffrtatsr  the  disprt^portion  it 
h*ttif$M  the  two  massfs  oftveaithf  the  less  is  it  proh&Ue  that  there 
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§si»ii  a  diitproportioH  equally  great  hdtceen  the  coi'respondinff 
mmsM  of  Jujppiness. 

fith.  The  nmr^r  the  actual  prfiportion  approa-ches  to  e^ualityf 
(h$  greater  will  he  the  tottil  Brians  of  Juippiness. 

It  is  not  necessary  to  limit  whut  is  liGru  said  of  wealth  to  the 
condition  of  tho80  who  are  called  wealthy.  This  word  has  a  more 
estcnsive  signi  Scat  ton.  It  embraces  everything  which  seiTes 
dtherfbr  subHietonce  or  abundance.  It  is  far  the  sake  of  brevity 
that  the  phras**  portion  of  tcenlth  is  used  instead  o! portion  of  the 
tmtirr  of  itMlth. 

I  hftve  said  that  for  mf^'h  ptvrtton  of  wenlth  there  in  a  cormpond- 
ing  portion  of/ujppiwus.  To  speak  more  exactly,  it  ought  rather  to 
be  said,  a  certain  chanct  nf  happintM,  For  t!ie  efficacy  of  a  C-aus© 
of  hni>pincss  is  alwuys  procjirious;  or,  in  other  words,  a  ca'uee  of 
happiness  hua  not  its  ordinary  effcet,  nor  the  Bamc  effect,  upon 
all  persons.  Here  is  thts  place  for  making  an  apphcation  of  what 
has  hein  said  conceraing  the  sengihility  and  the  cbaracter  of 
Individuals,  and  the  variety  of  circumst^Jicefl  in  which  tJiey  are 
foimd. 

The  eeoond  proposition  in  a  direct  conew|tifinoe  of  the  first.  Of 
two  iiniirithcala^  h$  wAtf  U  the  richer  in  the  h^fpi^r  or  hn  the 
grenti^r  ckancn  of  beiuff  no.  Thin  iu  a  foot  proved  by  the  experienco 
of  ail  the  -world.  The  first  who  douhta  it  shall  he  the  very 
witness  I  will  call  tu  pri^ve  it.  Let  lum  givo  all  his  saiierfluou3 
wealth  to  the  first  comer  who  asks  Mm  ftir  it ;  for  this  sujierfluity^ 
according  to  hia  Fystem,  is  hut  dust  iu  his  hands;  it  is  a  hurden 
and  notliing  more.  The  manna  of  the  dest^rt  putrtfied,  if  any 
one  collected  a  greater  quantity  than  ho  could  eat.  If  wealth 
resembled  that  manna,  and  oitex  passing  a  certain  point  was  no 
longer  productii-e  in  happiness,  no  one  would  wish  for  it;  and 
the  desire  of  accumulation  would  bo  a  thing  unknown. 

The  thu'd  proposition  iw  less  likely  to  he  disputed-  Put  on  one 
Bide  a  thousand  farmers,  having  enough  to  live  upon,  and  a  little 
more.  Put  on  the  other  side  a  king,  or,  not  to  be  encumbered 
with  the  cares  of  govemmcut,  a  prince,  well  portiomd,  himself 
fla  rich  as  all  tho  farmora  taken  together,     It  ia  probable,  I  say. 
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that  hiB  happiness  i»  greater  than  the  average  happmoss  of  tho 
thousanil  fsitners;  but  it  ia  ty  no  means  probablo  thut  it  is  equal 
to  the  sum  total  of  their  happiness,  or,  what  amounts  to  the  same 
thing,  a  thousimd  times  greater  than  the  average  happinesa  of  ono 
of  them.  It  would  be  remarkaljle  if  his  liappiuess  were  ten  limcB, 
or  pven  five  timea  greater.  The  man  who  is  boni  in  the  bodom 
of  opulonce,  is  not  so  sensible  of  its  pleaBures  m  he  who  is  tha 
.artisan  of  his  own  furtune.  It  ia  the  pleasure  of  acquisition,  not] 
the  gatisfacdoQ  of  posaoBsing,  which  gives  the  gr^atc-Bt  delight!:. 
The  one  h  a  lively  sentimeutj  pricked  on  by  the  desires,  auJ  by 
iOnteHor  privations,  which  inshes  towai'd  on  unknown  goodj  the 
other  U  a  feeble  sentmient,  weakened  by  use,  which  is  not 
animated  by  coatroats,  and  which  borrows  nothing  from  the 
imagiuation. 

II.  Passing  to  the  second  case,  let  us  examine  the  effeet  of  fk 
portion  of  wealth,  when  it  enters  for  the  first  time  into  the  hands 
of  a  new  possessor.  It  ia  to  he  observed  that  we  must  lay 
ex[ieetaUon  out  of  view.  It  is  necessary  to  suppose  that  this 
eugmentation  of  fortune  comee  unexpectedly^  as  a  gift  of  chance. 

1st.  A  portion  o/wcuHh  may  be  m  fur  dividvd  as  to  prottuce  no 
happiHe$s  at-  tdi  for  any  0/  the  piiriicip*ints.  This  is  what  would 
happen,  ri^roualy  apeaking,  if  the  portion  of  each  wa*  less  in 
value  than  the  smaUest  known  coin.  But  it  is  not  neceaaar}-  to 
cany  the  tliiiig  to  that  eitf  eme,  in  order  to  make  tlic  proposition 
true. 

and.  Amonij  porticipafitt  o/rqua?-  fortufU'St  the  more  pcrfecthj 
equality  is  presfrced  in  the  distribution  of  a  new  portion  oftce^ltht 
(hfffffflter  will  he  the  total  nuns  of  hitppinens. 

3rd.  Amonrf  ptiriiciptftUs  of  unequnl  foH'UmSt  the  mvre  the  di^- 
trihtiiion  of  new  Kealth  ternU  to  d^  away  that  iiuqnality,  theyrcateri 
will  be  thf  tvtal  via»$  of  h'jpptneat, 

III*  The  tliinl  case  requires  us  to  examine  the  effect  produced 
hy  a  portion  of  wealth  which  is  leaving  the  hands  of  its  former 
possessor.     Here,  too,  we  must  lay  expectation  out  of  view,  and.  1 
fuppose  the  Io^j^  to  be  unforeseen  ; — and  a  lot>s  almost  always  ifrl 
WOf  beoaose  every  man  naturally  expects  to  keep  what  ho  has. 
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TMs  expectatioTi  is  founded  upon  the  ordinaiy  course  of  tiling 
For  in  a  ^neralview  of  human  affairs,  w«^ulth  already  acquired 
is  not  only  preaeirod,  but  iucrt-ased.  This  is  proved  by  the 
eitreme  differtnee  W t\rtcn  the  primitire  po%-erty  of  every  com- 
inxmity  and  its  actual  wealth. 

1st*  Tht  Um  of  a  portion  0/  ip«aHh  teiU produce,  in  (he  fotal  hap' 
piwtit  0/ tfif  hf&r,  a  ^ffalcation  ffrtntfr  ar  1*99,  ttfeortiinj^  to  the 
proportion  of  the  part  lost  to  the  part  which  remain$. 

Take  away  from  a  man  the  fourth  part  of  his  fortune,  and 
yon  take  away  the  fourth  part  of  hi  a  happiness,  and  so  on.* 

But  there  are  cases  in  which  the  proportion  would  not  be  the 
some.  If,  in  taking  away  frora  me  three-fourths  of  my  fortune, 
you  take  away  whnt  is  necesaury  for  my  physical  support,  and  if, 
in  taking  away  half  of  it,  you  would  have  left  that  neceFsary 
portion  imtouched,  the  defalcation  of  happiness,  instead  of  being 
twiiie  as  great  in  the  first  tase  as  in  the  second,  will  be  four  timea 
ten  time?,  indeflnitt-ly  grater. 

2nd.  Thii  granted^  fortufi«s  heing  equals  (h«  greaifr  the  nur^her 
ef  perwnt  among  ichom  a  loss  i$  iharifd,  the  lea»  amtidtrahU  tttU  he 
th*  df/aJcatian  frorm  tht  turn  ialal  of  happintxs, 

Sri.  Ajtfr  pumng  a  ccrfait)  poinf^  division  render$  the  tereral 
quotas  impaJpahUy  and  the  defalcation  in  tJietum  total  ofhnppifieM 
amrmnt*  to  nothing. 

4th.  I^trtunf*  being  uneqitatf  th»  lout  of  happinetn  producfd  By  a 
given  lout  of  tcenlth  wiU  brconu  hm  in  pro/wrtion  tti  thf  diitrihufi^rt 
of  the  loMM  ehall  tetid  toward*  the  production  of  an  esaet  equality* 
But  in  this  case  we  must  Uy  out  of  view  the  inconTcnienc«a 

^ndant  on  the  violation  of  security. 

Governments,   profiting  by  the  progress  of  knowledg^i  have 

*  It  1b  to  this  head  that  the  «TiIs  of  deep  play  ongbt  to  be  referred. 
Thongh  the  chancefl,  so  &x  as  rel&teB  to  tuoney,  are  equal,  in  reg^M  to 
plooeure,  they  are  Blwajs  ohfaroonblA.  I  have  a  tUoiisand  pounds.  Tho 
Kuke  is  dre  htmiired.  If  L  low,  my  fcrtune  is  dlmiDiahcK]  one-hulf  ^  if  I 
gikiu,  (I  U  fnor^ued  aalj  by  a  third,  Soppoee  tho  stake  to  bo  a  thouBand 
poiiiiilfl.  If  1  guin^  my  hnjipic^ts  is  pot  dtmblifd  with  my  fbrtiuke  s  if  1 
loae^  my  Imppineu  ia  de«trQ)red ,  *.  am  redaced  to  indigeooe. 
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fovonrcd,  in  many  respects,  the  prindple  of  equality  in  tbe  distri- 
bution of  lo99ca.  It  is  tlius  thiit  they  have  taken  under  the  pro- 
t(}ction  of  tho  \BiVs  polt'eiea  of  inmruncSj  those  uaefui  contracts  by 
which  individuals  assess  thcm-wlveg  beforehand  to  provide  against 
possible  losses.  The  priacipio  of  insurance,  founded  upon  v,  cal- 
caUtion  of  probuhilittea,  b  but  the  art  of  distributiog  lo&ees  among 
60  grt-at  a  nnmbcr  of  oflsoclates  as  to  mako  them  very  light,  uad 
ulmotit  nothing' 

The  etune  spirit  hat  influenced  aovereigna  when  they  hav^i 
indetmiified,  at  the  expense  of  the  stiitSj  those  of  their  enbjeeta 
^ho  biive  suffered  either  by  public  calamities  or  by  the  dtTos- 
tations  of  war.  "Wo  Lave  seen  nothing  of  this  kind  Vi'iser  or  better 
managed  than  the  admini&trtttien  of  the  great  Frederic.  It  is  one 
of  the  finest  points  of  view  under  which  the  social  art  can  be 
considered. 

Some  attomptd  havo  been  made  to  indemniiy  LndiTidnola  for 
loww  caused  by  the  offeiicea  of  tnolcfactors.  liut  examples  of  ihitf^ 
kind  are  yet  veiy  rare.  It  is  an  object  which  merita  tho  atteutiou 
of  legislators ,-  for  it  is  the  meiins  of  reducing  almost  to  nothing 
the  evil  of  otfencea  which  attack  property.  To  prevent  it  from 
becoming  injurious,  euch  a  system  must  be  armagcd  with  care. 
It  will  not  do  to  encourage  indolence  and  imj^nidcnco  in  the 
neglect  of  prccautiong  against  offonceSj  by  making  them  euro  of  an 
indemnification  ;  and  it  ia  necessary  to  guard  even  more  cautiously 
against  fraud  and  secret  connivances  which  might  counterfeit 
offencK*,  and  even  produce  them,  for  the  sake  of  the  indenmity. 
The  utility  of  this  remedial  process  would  depend  entirely  onths 
way  in  which  it  was  ndTninistcred  ;  yet  the  rejection  of  a  means  so 
salutary  can  only  originate  in  a  onJpitble  indifference,  anxious  to 
nave  itself  tho  trouble  of  discovering  expedienta. 

The  principles  we  hare  laid  down  mny  cfj^unlly  Bcrre  to  regulate 
the  distribution  of  a  loss  among  many  persona  charged  with  a 
common  responsibility.  If  their  respective  contributions  corre- 
spond to  the  resjiective  quaulity  of  their  furtunes,  their  relative 
state  will  bo  tho  same  as  before  ;  but  if  it  is  desired  to  improve 
this  occasion  for  the  purposes  of  an  approach  towards  equality^  it 
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ia  neccssaiy  to  adopt  a  diflfcrcnt  proportion.  To  levy  an  eqn^ 
impost,  without  n^gard  to  diffcTenct* a  of  fuitunc,  would  Ll*  a  third 
plEin,  wJxich  would  be  agretalik*  ueithtT  to  equality  nor  sfcunty. 

To  place  thia  subject  itk  a  clearer  light,  I  shall  present  a  mixed 
case,  in  which  it  is  necessary  to  ducide  .between  two  indiTiduahif 
of  whom  one  demands  a  profit  at  the  expense  of  the  other.  The 
question  ia  to  detenuiue  the  efltct  of  a  iwrlionof  wealth  which, 
passing  into  the  handa  of  one  individual  under  the  form  of  gain, 
must  come  out  of  tht;  h^nds  of  aoothi^r  in  the  form  of  loss. 

lat.  Amonff  com/ictiton  of  equttl  fortunesj  %r}\tn  that  ichich 
Iff  ffantrtl  hif  one  vxuai  he  Umi  hf  tuiothrrt  ^^'f  tirroifgemerit  pro- 
ductive of  the  greaUat  $nm  of  tfood  wiH  h  Outi  ichick  famitn  ih9 
0i4  possessor  to  tht  exelu^ton  of  the  new  demandant, 

For,  in  the  first  place,  the  snai  to  he  lo^st,  bearing  a  greater 
proportion  to  the  rodueed  fortune  than  the  same  sum  to  the 
augmented  fortune,  the  diminution  of  happineea  for  the  one  will 
he  greatef  than  the  uugmenlation  of  huppinuss  for  the  other ;  in 
one  word,  tquality  will  he  violated  hy  the  contrary  arrange- 
ment** 

In  the  second  plact?,  the  loser  will  expetiecce  a  pain  of  dianp^ 
poiatment ;  the  other  merely  does  not  gain.  Now  the  negative 
enl  of  not  acquiring  is  not  equal  to  the  poeitive  evil  of  lo&ing. 
If  it  were,  as  every  aiaa  would  experience  this  evil  for  all  that 
bo  does  not  acquire,  the  causes  of  euft'ering  would  be  infinite, 
and  mm  would  be  itlhuitely  niisei*uhle. 

In  the  third  place,  men  in  general  appear  to  he  more  senaitivo 
to  pain  than  to  pleasure,  even  when  the  cause  Ib  equal.  To  anch 
a  degree,  indeed,  does  thia  extend,  that  a  loss  which  diminishes  a 
man' 6  fortune  by  one-fourth,  will  toke  away  more  happiness  than 
he  could  gain  by  douhUng  his  property. 

2nd,  Fortitnt^  heing  ujit^qual,  if  ihf  haer  is  ihfi  pooreri  the  evil 
of  ilia  loss  wilt  be  a^^rarntttd  by  that  ifiaqutilit^^ 

3rd.  ^  the  Irt^er  is  the  rtchiT^  the  enl  done  hy  m\  attach  up<tn. 
stcm'it^  will  be  compennftted  in  ptift  by  ft  tjood  xchich  wUl  be  great 
in proportian  to  the  prog reis  towardii  eqtuttitg^ 

*  Seo  the  note  upon  gaming.    This  caee  U  ex&otljr  the  aaaie> 
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By  tho  aid  of  these  maxims,  wliich,  to  a  certain  pointj  hare  tha 
character  and  tho  certainty  of  mathematical  propositions,  there 
might  be  at  last  produced  a  regular  and  constant  art  of  indemnities 
atid  satififflctions.  Legislators  have  frequently  shoTSTi  a  (lipposition 
to  promote  equality  under  the  name  of  ^ywtVy,  a  word  to  which  a 
greater  latitude  has  been  given  than  to  jmtiee.  But  this  idea  of 
equity,  vague  and  half  developed,  lias  rather  appeared  an  affair 
of  instinct  than  of  calculation.  It  was  only  by  much  patitnce 
and  method  that  it  was  found  possible  to  reduce  to  rigoroua  pro- 
poeitionB  au  incoherent  multitude  of  confused  sentiments. 


I^^^r  0/  Security. 

^^^Wic  come  now  to  the  principal  object  of  laWj — ^tho  caro  of 

Becurity.     That  ineBtimnble  good,  the  distinctive  indes  of  civEi- 

EOtioii,  is  entirely  the  work  of  law.    Williout  law  there  is  no 

aectirity;  oad,  consequently,  no  abundant^e,  and  not  even  a  cser- 

^^^teinty  of  subsifitenoB ;  and  the  only  equality  M'hich  can  exist  in 

l^nmch  a  estate  of  things  is  an  equality  of  miaery. 

^H     To  form  a.  Just  idea  of  the  benetits  of  law^  it  U  only  nccesaary 

^Hto  consider  ths  condition  of  siavages,     Thoy  strive  incessantly 

^BAgaiuBt  famine ;  which  sometimes  cuts  off  i^ntire  tribes.    Jtivalry 

for  Buhaisteuee  pi-odneea  among  them  the  most  cruel  wars ;  and, 

like  beasts  of  prey,  men  pursue  men,  as  a  means  of  sustenance. 

The  fear  of  this  terrible  calamity  silences  the  softer  acntimenta 

of  nature  ;  pity  unites  with  insensibility  in  patting  to  death  tho 

I  old  men  who  can  hunt  no  longer. 
Let  ns  now  examine  what  passes  at  those  terrible  epochs  when 
civills^ed  society  returns  almost  to  the  savage  state ;  that  is,  during 
war,  when  the  laws  on  which  aecuiity  depends  are  in  part  sus- 
pended. Every  instant  of  its  duration  is  fertile  in  calamities ;  at 
ever)'  step  which  it  prints  upon  tho  earth,  at  every  movement 
which  it  makes,  the  existing  ttLas6  of  riclics,  the  fund  of  abundance 
id  of  suhsbtence,  docroasea  and  disapptarij.     The  cottage  is 
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raTftaf'^il  09  well  as  the  palace;  and  how  often  th^rago,  the  caprice 
even  of  a  momi^ut,  delivers  up  to  destmctioa  the  slow  produce  of 
ihv  ItiLotirs  of  an  age ! 

JjHw  alone  has  done  that  which  oil  the  natural  sentimenta 
umtvd  have  not  the  power  to  do.  Law  alone  is  able  to  create  d 
fist'd  (ind  durahle  possession  which  merits  the  name  of  pn-^ptrty. 
Law  alone  can  aceustota  men  to  bow  their  heada  under  the  yoke 
of  foresight,  hiird  at  first  to  bear,  hut  afterwards  light  and  u^ree- 
ablc,  Kothing  but  hiw  can  encouragre  men  to  labours  stti>erfluDnfl 
fur  the  pn^L-nt,  and  which  can  be  enjoyed  only  in  the  future. 
Economy  has  aa  many  enemies  as  there  are  dissipators — men  who 
wiah  to  cujoy  without  giving  themselves  the  trouble  of  producing^. 
Laboui*  is  too  painful  for  idl^nfess ;  it  ia  too  slow  for  impatience. 
Ei'raud  and  icjuFtice  aoeretly  couBpire  to  appTOpriate  ita  thiits* 
'Insolente  and  audacity  think  to  ravish  them  liy  open  force.  Thus 
Mcurit)'  is  assailftd  on  every  side — ever  threatened,  never  tran- 
quil, it  e^dfits  in  the  midat  of  sJartDs.  The  legislator  needs  a 
vigilance  filwny8  sustiuiied,  a  power  always  in  action,  to  defeadit 

linst  this  crowd  of  indofatigablfi  enemies* 

Law  (loeft  not  eay  to  man,  Labour t  and  I  urill  r^irfird  you  ;  hut  it 
Bays:  Luhmtr,  and  Itcifl  asntre  to  you  the  enjoymfnl  of  the  fruitx 
vf  your  Itthmir — ihct  wtturat  and  »itjfietnjt  recom/>mse  u>hich  without 
»w  i/ou  cannot  prcncrv^;  I  will  injure  it  hy  affect irtff  tfi(>  hand 
tcAiVA  may  itt>pl-  to  ravish  it  from  you.  If  industry  creates,  it  i» 
liiw  which  preserves ;  if  at  the  first  moment  wcowe  all  to  lut>oar, 
at  the  second  moment^  and  iit  every  otherj  we  are  indebted  for 
everything  to  law. 

To  form  a  precise  idea  of  the  extent  which  ought  to  be  giren 
to  the  principle  of  iiccurity,  we  mii^t  eonsiUer  that  man  is  not  like 
the  onimjib^  limited  to  the  present,  whether  as  Teepccts  suffering 
or  enjoyment  J  but  thixt  he  ia  susceptible  of  pains  and  pleasures 
by  antieipatiou;  and  that  it  U  not  enough  to  secure  him  from 
actual  loss,  but  it  U  ueeeaaary  also  to  guai-antee  him,  us  far  as 
possible,  against  futui-e  loss.  It  ifl  m-cessary  tu  prolong  the  idea 
uf  Ills  eecurity  through  ail  the  ptr&ptctivo  whioh  his  imagination 
is  capable  of  mca^uiit^g. 
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This  presentimcntj  whith  has  so  tuarked  on  influence  upoti  the 
fute  of  tnon,  is  oalkd  exp^etidion.  It  is  htnce  that  we  have  the 
power  of  fonning  a  general  pkn  of  oonducti  it  is  hence  that 
the  Euccesave  instants  which  compose  tho  duration  of  life  are  not 
lito  iik^Iatod  and  indopendcnt  points,  but  bt't'omot.'ontinuouspiirta 
of  a  whole.  E^pevtatiun  is  a  ehain  whi::b  nnitos  our  prfswnt 
existence  to  our  future  existence,  and  which  passes  beyond  us  to 
the  gcnGration  which  ig  to  follow.  The  BcnsLbilitf  of  man  extends 
through  all  the  links  of  this  chain. 

The  principle  of  socarity  extendB  to  the  maintenance  of  all 
these  expectations ;  it  requires  that  eventa,  bo  far  as  they  depend 
upon  laws,  should  conform  to  the  e^rpcctations  which  law  itself 
haa  created. 

Every  attack  upon  this  eentiment  produces  a  distiisct  and  special 
evil,  which  may  be  called  el  pain  of  dtHuppatniment. 

It  is  a  proof  of  great  confusion  in  the  idoaa  of  lawyerSj  that 
they  have  never  given  any  particular  atEeation  to  a  sentinient 
which  exercises  so  powerful  on  influence  upon  human  life.     Tho 

ord  ATptcfation  is  ecorcttly  found  in  their  voeahuhiry.  Scarce  a 
le  argument  founded  upon  that  principle  appears  in  their 
tings.     They   have   followed   it,    without   doubt,    in    many 

jvecta;  but  they  have  followed  it  by  instinct  rather  thon  by 
n.  If  they  had  known  its  oxtrcmo  importance  they  would 
ot  have  foiled  to  name  it  and  to  mark  it,  instead  of  leaving  it 
nnnotieed  in  the  crowd. 


CHAPTER   YIII. 

0/  Properhj. 

better  to  trnderstand  the  advantages  of  law,  let  U3  enrlea- 
mj  to  form  a  clear  idea  of  property,    We  shall  wo  that  there 
no  such  thing  aa  natur^il  property,  and  that  it  is  entirely  the 
rork  of  law* 

Ti-opcrty  is  nothing  but  a  biwis  of  eipoetation;  the  Expecta- 
tion of  deriving  certain  advantages  from  a  thing  which  we  are 
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paid  to  possess,  in  consequence  of  the  relation  in  which  we  stand 
towards  it. 

There  is  no  image,  no  painting,  no  visible  trait,  which  can 
express  the  relation  that  constitutes  property.  It  is  not  material, 
it  h  metaphysical ;  it  is  a  mere  conception  of  the  mind. 

To  have  a  thing  in  our  hands,  to  keep  itj  to  make  it,  to  sell  it^ 
to  work  it  up  into  somethin^^  else ;  to  use  it — none  of  thOiO 
^lky«ical  circumstanoeB,  nor  all  united,  convey  tlic  idea  of  pro- 
perty, A  piece  of  stuff  which  is  actually  lu  the  Indies  may 
belong  to  tne,  while  the  dress  I  vieur  may  not.  The  aliment 
which  is  incorporated  into  my  very  body  may  belong  to  another, 
to  whom  I  am  bound  to  account  for  it. 

The  idea  of  property  consists  in  an  ostabliQhed  expectation; 
in  the  persuasion  of  being  able  to  draw  such  or  such  an  advon- 
toge  from  the  thing  possessed,  according  to  the  nature  of  tho 
case.  Jfow  this  expectation,  this  persuasion,  can  only  bo  the 
work  of  law,  I  cannot  count  upon  the  enjoyment  of  that  which 
I  regard'a^  mine,  except  through  the  promise  of  the  law  M-hich 

larantees  it  to  me.  It  is  law  alone  which  permits  me  to  forget 
my  natural  weakness.  It  is  only  thi*ough  the  protection  of  law 
that  I  am  able  to  inelose  a  field,  and  to  give  myself  up  to  it3 
cultivation  with  the  sure  though  distant  hope  of  harvest 

But  it  may  be  asked,  "Wliat  is  it  that  serves  aa  a  haaia  to  law, 
npon  wbith  to  begin  operations,  when  it  adopts  objects  which, 
under  the  namei  of  property,  it  promises  to  protect  ?  Have  not 
jnen^  in  the  primitive  state,  a  yuituvfil  expectation  of  enjoying 
certain  things, ^ — an  csrpeetatiou  drawn  from  sources  anterior  to 
lawP 

Yes.  There  have  been  fi*oro  the  beginning,  and  there  always 
will  h*,  circumstances  in  which  a  man  may  socure  himself,  by 
his  own  means,  in  the  enjoyment  of  certain  things.  But  the 
catalogue  of  these  cases  is  rcTy  limited,  Tlie  savage  wbo  has 
killed  a  deer  may  hope  to  keep  it  for  lumself,  so  long  as  Ixis  cavo 
is  undiaeovered ;  so  long  as  he  watches  to  defend  it>  and  is 
stronger  than  his  rivals ;  but  that  is  all.  How  miserable  and 
precarious  is  such  a  possession !     If  we  suppose  the  least  agree- 
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among  aavtuges  to  respect  the  ftwiuisilions  of  eacU  other, 
re  Bee  the  mtroduction  of  a  principle  to  wbiL-h  no  name  cun  be 
iveii  but  thjit  of  law^,     A  feeble  aoid  momentaiy  expectation 

may  rteult  from  time  to  tirue  from  cireurastances  purely  physkAli 

but  a  strong  and  permanent  expeottLtion  can  result  only  from 
w.    That  which,  in  the  natural  stato^  was  on  almost  inyiaibln 

thready  m  the  social  state  heconaes  a  cable. 

Property  and  law  are  bom  together,  and  die  together,    Befora 

laws  were  made  there  waa  no  property;  take  away  laws,  and 

property  ueases. 

Aa  n-'gardg  property,  security  consistfl  in  rt^ceiving  no  chock, 

aio  shoi^k^  no  dcTangement  to  the  espcctation  founded  Oil  the  lawB, 

pf  enjoying  such  and  such  a  portion  of  good.    ThG  legislator  owes 
.he  greatcoat  respect  to  thifi  eipKctation  which  ho  has  himself  pro- 
need,     When  he  do<iS  not  contradict  it,  ho  doo-s  what  ia  ossen- 
al  to  the  happiness  of  society ;  when  ho  disturbs  it,  he  olwaya 
roducei  a  pi-oportionate  sum  of  evil. 


^^  re] 
Hth 

to 


CHAPTEK  IX. 

A^i%tW9r  to  an  Objection. 

But  pcrhapa  the  laws  of  property  ai-e  good  for  those  who  have 
property,  and  oppressive  to  thosy  who  have  none.  The  poor  man, 
perhapB,  is  more  mi^'rahle  than  ho  would  be  without  laws. 

The  lawa,  in  creating  property,  havo  created  riches  only  in 
rchitioQ  to  poverty.  Poverty  is  not  the  work  of  the  laws ;  it  ia 
e  primitive  condition  of  the  human  race.  The  man  who  Buh' 
Bists  only  from  day  to  day  is  precisely  the  man  of  nature — the 
Buvage,  The  poor  man,  in  civilized  twjdcty,  olitaina  nothing,  I 
kdmit,  except  hy  painful  labour  j  but,  in  the  nuttiral  elate,  cun 
lie  obtain  anything  except  by  the  sweat  of  his  brow  ?  Has  not 
the  chose  its  fatigue^  fishing  its  dangers,  and  war  it*  uncer- 
tiiinties?  And  if  nuia  aetinm  to  love  this  adventurous  lifo;  if  he 
lias  an  instinct  warm  for  this  kind  of  perils ;  if  the  savage  tnjoys 
ivith  delight  an  idlcne&a  6o  dearly  bought ;  —must  we  thencu  coa- 
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elude  that  lie  ia  happier  than  our  cultivators  ?  Ko.  TTieir  lubour 
IB  more  imiform^  but  their  roward  is  more  sure ;  the  woman's  lot 
is  far  more  agreeable ;  childhood  and  old  age  have  more  resouroeiB; 
the  species  multiplies  in  n  proportion  a  thousand  times  greater,— 
and  that  alone  suffices  to  show  on  which  rade  ia  the  superiority 
oi'httppmeBS.  Thus  thfl  laws,  in  ereating  richt's,  are  the  bone- 
fat'tors  of  those  who  remain  in  tlie  poverty  of  nuture.  All  par- 
ticipftte  more  or  loss  in  the  pleasures,  the  advantages,  and  the 
resources  of  eivilinZcd  society.  The  Lcdustiy  and  the  labour  of  the 
poor  place  them  among:  the  candidates  of  fortune.  And  have  they 
not  the  pleasures  of  acquisition  ?  Does  not  hope  mix  with  their 
labours?  Is  the  seeurity  which  the  law  gives  of  no  importance 
to  them  ?  Those  who  look  down  from  above  upon  the  infmor 
Ki&ks  see  all  objects  i*midJer;  but  towards  tho  hose  of  the  pjra- 
mid  it  is  the  gummit  which  in  turn  is  lost,  ComparifUDua  aro 
never  dreamed  of;  the  wish  of  what  seemus  impossible  dooa  not 
torment.  So  that,  in  fact,  all  things  considered,  the  protection 
of  the  laws  may  contribute  as  much  to  the  happiness  of  tbo 
cottage  as  to  the  security  of  thti  palace. 

It  is  astonishing  that  a  writer  bo  judiciona  aa  Beccaria  has  in- 
terposed, in  a  work  dictated  hy  the  soundest  philosophy,  a  doubt 
subvcT&ive  of  social  order.  The  right  of  property^  he  saysj  tj  a 
terriUe  right,  ivhtch  perftaps  is  not  nrceUiSrif.  Tyrannical  and 
sanguiiiary  laws  have  been  foondinl  iip<3n  that  right;  it  has  been 
fri;>'htJially  abased;  but  the  right  it^df  presents  only  ideas  of 
plc;isure,  abundance,  and  security.  It  ia  that  right  whi<*h  has 
van(|Utt:^ed  the  natural  aversion  to  labour  j  which  has  given  to 
man  the  empire  of  the  earth;  which  has  brought  to  tm  end  the 
migratory  life  of  nations  \  which  has  produced  the  love  of  countiy 
md  n  regard  for  poslerity.  Men  universally  desire  to  enjoy 
6iieedily*-te  enjoy  without  labour.  It  is  that  dcsin*  witich  ia 
terrible ;  since  it  aims  all  whq  have  not  against  oil  who  hare. 
Tlie  Liw  which  rcstmine  that  desire  is  the  noblest  triumph  of 
huiuanity  over  il*elfi 
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CHAPTER  X. 

najysis  of  the  Evih  lehich  riffndl  from  Attdt'Jcs  upon  Propittjf* 

Wfi  Jiflve  already  sct-Ti  that  subsiRttni^e  dppt-'ndB  upon  tho  la^wrt 
wMcli  assure  to  the  labourer  the  produce  of  his  labour.  But  it  ia 
deaii-able  more  exactly  to  atijilyze  the  evils  whith  rr-BuH  from 
Tiolatious  of  propt^rty.     They  may  be  redueod  to  four  heads. 

1st,  ^il  of  Kon-Po*xgHKion. — If  the  aequifiidan  of  a  portian  of 
■\i*ealth  is  a  good,  it  follows  thnt  the  non-posae&aion  of  it  is  an  evilj 
though  only  a  ni^gatiTe  i^vU.  Thus,  altliough  men  in  the  condition 
of  primitivi?  poverty  may  not  have  spcctiiOly  fult  the  want  of  a 
good  which  they  knew  not,  ypt  it  is  flcar  that  they  have  lost  all 
the  happiness  which  might  have  rcsultod  from  its  posst'ssionj  and 
of  which  we  have  the  enjoyment,  Thi?  loaa  of  a  portion  of  good, 
though  we  knew  nothing  of  it,  is  atill  a  loss.  Are  you  doing  me 
no  harm  when,  by  talae  repreetntations,  you  deter  my  friend  from 
conferring;  upon  me  a  i'avour  which  I  did  not  expect?  In  what 
coBsiata  the  harm?  lu  the  negative  evil  which  results  from  not 
possessing  thnt  which,  but  for  your  falsehoods,  I  should  have  had. 

2nd.  Pttin  of  Lmiifij. — Even.'thiag  which  I  possess,  or  to  which 
1  Lave  a  title,  1  couMdcr  in  my  own  niiad  as  dt§tini.'d  alwaya  to 
belong  to  me.  I  make  it  the  basis  of  my  expettations,  ami  of  the 
hopi's  of  those  dfp<'ndunt  upon  me;  and  I  Jbrm  my  plan  of  life 
actordiugly.  Every  paii  of  my  property  miiy  have,  in  my  esti- 
mation, besides  its  intrinsic  value,  a  value  of  atTcctiou — as  an 
inheritanee  from  my  ancestors,  as  the  reward  of  my  own  labour, 
or  as  the  future  dependence  of  xny  eJilldren-  Everything  about 
it  represents  to  my  eye  that  part  of  myself  whieh  1  have  put  into 
it — ^thoae  eares,  that  iuduatry,  that  economy  which  denied  it^ndf 
pitjsent  pleafluK'S  to  maki*  provision  for  the  future*  Thus  our 
property  becomes  a  part  of  our  being,  and  cannot  be  torn  from  U8 
mthout  rending  ue  to  tho  quiek. 

3rd,  Fmr  of  Loting. — To  regret  for  what  we  have  lost  is  joined 
inquietude  as  to  what  we  poasesii^,  tmd  even  as  to  what  we  may 
BCfiuire,    Par  the  greater  part  of  the  objects  which  compose  eub- 
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eistcnce  and  abundance  lit^iiijcr  perishable  matters,  futnre  acqm 
BitioQB  are  a  necessary  supplement  to  prestjat  poftseasiona.  Wlien 
insecurity  reaches  a  certain  point,  the  fear  of  losing  prevents  us 
irora  CDJoying  what  vfG  poascaa  already-  The  cfirc  of  preserving 
condumns  us  to  a  thousand  sad  and  painful  precautions,  which  yet 
are  always  liable  to  fail  of  their  end.  Treasures  Ri-e  hidden  or 
conveyed  away.  Enjoyment  becomes  sojnbrcj  furtive,  and  eoli- 
taiy.  It  fears  to  eliow  itstlf,  leat  cupiditj"  should  be  inibrtnedof 
a  chimce  to  plunder. 

4th*  liffifii-ntnff  o/Indmtrjjf. — When  I  despair  of  mating  myself 
sure  of  the  produce  of  my  labour,  I  only  seek  to  exist  from  day 
to  day*  I  am  ucwilling  to  give  myscU"  cajva  which  will  only  be 
profitable  to  roy  encmiqa,  BL-sidea^  the  will  to  labour  is  not 
t'ijoii;;h ;  mtans  are  wanting.  "While  waiting  to  reap,  in  the 
meantime  I  mitst  live.  A  single  Iobb  may  deprive  me  of  the 
c;ipueityof  aetioti,  without  having  quenched  the  spirit  of  industry, 
or  without  having  ptwalyzed  iny  will.  Thus  the  three  first  evils 
ttft'ect  the  passive  faculties  of  the  individual,  while  the  fourth 
extends  to  hia  active  faeultlei.  and  more  or  less  henumba  them. 

It  fippeare  from  this  analym  that  the  two  fir&t  evils  do  not  go 
beyond  the  individual  injured  ;  while  the  two  latter  spi'eud  through 
society,  and  occupy  an  iudeiinite  ^pneo.  An  attack  upon  the  pro- 
[icrty  of  an  individual  excites  alarm  among  other  proprietors* 
I'his  sentiment  spreads  from  neighbiiar  to  neighbour,  till  at  last 
the  contngion  possesses  the  entire  body  of  the  state. 

Poicfr  and  itill  must  unite  for  the  development  of  industry. 
Will  depends  upon  encounigement ;  power  upon  means.  Thc^e 
nirfine  are  what  is  called,  in  the  lanfrnagc  of  political  economy, 
pi'itdncihn  cajiitaL  ^Vhen  tho  question  relates  only  to  an  indi* 
1  idual,  his  productive  capital  maybe  annihilated  by  a  eingle  loss, 
while  his  spirit  of  industry  is  not  extinguished,  nor  cvca  weakened, 
A\lien  the  question  ia  of  a  nation,  the  annihilation  of  it.^  pro- 
ductive capital  is  itnpossihle;  but  a  long  time  before  that  fatal 
terra  is  approachc-d,  the  evil  may  infect  the  will ;  and  the  spirit 
of  industry  may  fall  into  a  fatid  lethar^,  in  tlie  midst  of  natoral 
rcnouTcefi  offered  by  a  rich  and  fertile  soil*     The  will,  however, 
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excited  by  so  many  Btimulnuts,  that  it  resists  ftn  abiindauCG!  of 
discflura^'racnte  and  losses.  A  transitory  calamity,  though  great, 
never  destroys  iho  spirit  of  industry*  It  is  won  to  spring  up» 
aitprdevourin;^  XTfirs  which  hnTeimpoTtn*ishefl  nations,  as  a  rohust 
oak,  mutilated  by  tempests,  repairs  its  loatiea  in  a  few  years  and  . 
.<!OTers  itacif  with  new  branches.  Nothing  i»  Buffici^^nt  to  de-aden^ 
induatryj  oxcept  the  operation  of  a  domestic  and  perraanf  nt  caus«, 
such  as  a  tyratmieal  govemBoent,  bad  legislationt  an  intolerant 
religion  which  drives  men  from  the  coimtry,  or  a  minute  Huper- 
fitition  which  atupifies  them. 

A  first  net  of  violence  produces  immediately  a  certain  degree 
of  apprehension  ;  fiome  timid  spirits  are  already  (liecouraged.  A 
second  violence,  which  *ioon  (succeeds,  spreads  a  more  considerahle 
alarm.  The  more  prudent  begin  to  retrench  their  enterprieeF, 
and  little  hy  little  to  abandon  an  uneertiiin  career.  In  proportion 
^A  these  tttt^ii^ks  aro  rn'peated,  and  the  system  of  oppression  takes 
a  more  habituid  character,  the  dispersion  increasca.  Those  who 
fly  are  not  replaeed ;  those  who  remain  fall  into  a  state  of  languor. 
Thus  the  Held  of  industry,  bt'aton  by  perpetual  storms,  at  last 
bt.'cames  a  desert 

Asia  Alinor^  Greece,  Egypt,  the  eoasta  of  Africa,  so  rit:h  in  ft^ii- 
colhirSj  in  commerce,  and  in  population,  at  the  flourishing  epooh 
of  the  Roman  empire,  what  huve  they  become  under  the  absurd 
despotism  of  the  Turkish  government?  Palacea  have  hpen 
changed  into  cabina,  and  cities  into  hamlets.  I'hat  government 
odious  to  every  thinking  man,  has  never  known  that  a  state 
cannot  ^ow  rich  except  by  an  inviolable  respeot  for  property.  Tt 
has  never  had  but  two  secrets.of  Btatesmanship, — to  sponge  the 
people,  and  to  stupify  them.  Thus  the  finest  countries  of  the 
MTth,  wastt'd^  baiTen,  and  almost  abandoned*  can  hardly  be  reeog- 
nised  under  the  hands  of  barbarous  eonquerors. 

These  evils  ought  not  to  be  attribut-ed  to  foreign  causes.  Civil 
Tpara,  invaaions,  natural  scourges,  may  dissipate  wealth,  put  the 
arts  to  ^ig;ht,  and  pwuIIow  up  cities.  But  choked  harbours  are 
opened  a^in;  oommuniciitions  are  re-efitablished;  raanufarturcs 
revire ;  cities  rifle  from  their  ruins.     All  niv^es  are  repaired  by 
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time,  ttMIc  men  contmue  to  be  men  ;  but  there  are  no  mc-n  to  be 
found  in  those  uuhappy  countriea,  where  tlie  rIow  but  fatal 
despair  of  long  ineecurity  hoa  destruyod  all  the  active  faeulliee 
of  the  soul. 

If  we  trace  the  history  of  this  conto^oD^  we  nball  see  its  first 
Ottactg  directod  against  that  part  of  soeiety  is-bieli  itt  easy  and  well 
off.  Opulence  is  the  objcet  of  the  first  ilt^prGdaliona.  Apparent 
superfluity  vaniahes  little  hy  little.  Abstilute  need  makes  itself 
be  obeyed  in  spite  of  obstacles.  We  tnuat  live ;  but  whon  man 
limits  himwlf  to  living,  the  state  hmguisheH,  and  the  lamp  of 
industry  tbroirs  out  only  s,  dying  flaniG,  Besides,  abundance  ia 
never  so  distiurt  itom  fiul)siistente»  that  one  can  be  destroyed  with- 
out a  dun^eroUB  blow  at  the  otlier.  While  some  lost  only  what 
ia  fiiiperfluotis,  otliirs  lose  a  part  of  what  is  necessary ;  fur  by  the 
infiLnitt'ly  complicated  systera  of  economical  eouneeticaiB,  tfao 
opulence  of  a  part  of  the  citizens  is  the  only  fund  upon  which  a 
part  mwre  numerous  deiH?nds  for  subsisteuee. 

But  another  picture  may  bo  tnw\^4,  more  smiling  and  not  lew  ^\ 
instructive.  It  is  the  picture  of  the  progrcsa  of  aoruritjff  and  of  ^M 
prosperity,  its  iiisepiirable  torapflnjon.  North  America  presenta  ^^ 
to  us  a  most  striliing  contrast.  Savngo  nature  may  be  seen  there, 
Bido  by  side  with  civilizt'd  uaturw.  Tlio  interior  of  that  immense 
region  offers  only  a  irigbtful  golitude,  impenetmblt*  forests  or 
sterile  plaiiiei  stagnant  waters  and  impure  viipanrs ;  such  is  the 
earth  when  left  to  itself.  The  fierce  tribes  which  rove  through 
tbo!^  dc^rts  without  hxed  habitationi^,  tdwaye  occupied  with  the 
pursuit  of  game,  and  animated  aguinst  each  other  by  implacablo 
rivalrifB,  meet  only  for  combat,  uiid  often  succeed  in  destroying 
each  other.  The  beasts  of  the  forest  are  not  so  dangerous  to  man 
as  he  id  to  himfieU'.  But  on  the  borders  of  these  frightful  soli- 
tudes, what  differL'nt  sights  ore  seeni !  We  appear  to  eutajdrehetid 
in  the  same  view  the  two  empires  of  good  and  evil.  Forests  give 
place  to  cultivated  Hi  Ids;  morasses  are  dried  up,  and  the  surface, 
groi^Ti  &rmf  is  covered  with  meadowSf  pastuteSj  domestic  aidmals, 
habitations  healthy  and  Kmiliug.  HiBing  cities  are  built  upon 
regular  plans  ^  roadd  are  constiucted  to  communicate  betweea 
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I]  everything  anEoimees  that  men,  seekui^  the  means  tjf 
intercourse,  have  ceased  to  fear  and  to  murder  each  other.  Har- 
liours  filled  with  "vessels  receive  all  the  produetions  of  the  f^arth, 
'  mid  assist  in  the  exchange  of  all  kinds  uf  riehes.  A  numerous 
people*  living  upon  their  labour  in.  peace  and  ahundante,  has 
succeeded  to  a  few  tribes  of  hunters,  always  placed  between  war 
nnd  famine.  What  has  wrought  these  prodigies  ?  Wlia  haa 
renewed  the  smfnce  of  the  eaith '?  Who  has  given  to  mau  tliia 
domain  over  nature — over  nature  einheUished,  fertilized,  and 
perfected?  That  henetiKLmt  genius  is  Securiti/.  It  is  security 
whioh  has  wrought  tliis  great  m^^taiuorphosia.  And  how  rapid 
nro  its  operations?     It  ia  not  yet  two  centuries  since  "William 

IFcnn  landed  upon  thosfc  savage  coaatt!,  with  &  colony  of  true  eon- 
querorsf  meJi  of  peace,  who  did  not  soil  their  estiiblishments  with 
blood,  and  who  made  thom»elveB  respected  by  acts  of  beneficence 
and  justice. 
Ik  c 
if*rta. 
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CHAPTER  XL 

OppoetttQn  hetweev^Sicuriiy  and  Eqmlittj. 

Ik  consultuig  the  grand  principle  of  security,  what  ought  the 
legislator  to  deoree  respecting  the  mai^s  of  property  already 
existing? 

He  ought  Xa  maintain  the  distribution  as  it  ia  actually  established.-^ 
It  is  this  which,  under  the  name  of  jmticp^  is  i«gardcd  as  hi« 
duty.  This  i&  a  general  and  simple  rule^  which  applies  itsolf 
all  states ;  and  which  adapts  it^f  If  to  all  places  even  those  of  the 
most  opposite  character.  There  is  nothing  more  different  than 
tho  state  of  property  in  America,  in  Eugland,  in  Hungar)',  and 
in  Itufisio.  Generally,  in  the  first  of  these  countries,  the  eulti- 
rntor  is  a  proprietory  in  the  second,  a  tcmml;  in  the  third, 
attat^hed  to  the  glebe;  in  the  fourth,  n  alave.  However,  the 
supreme  principle  of  security  commands  the  preservation  of  all 
these  distributions,  though  their  nature  is  so  iKffereatj  and  though 
they  do  not  produce  the  same  sum  of  happiuesi).     How  make 
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anotlipr  distribution  \rithoBt  taking;  away  fi-ow  eacli  thai  wliich  be 
has  ?  And  bow  despoil  nny  without  nttm. king' the  security  of  nil? 
When  TOUT  iaewrepartitiouisdUiirraiip.*d — thut  is  to  pay,  thedsy 
after  its  establish  mciit — how  avoid  mrtVin^  a  scwnd  f  Why  not 
correct  it  is  the  same  way?  And  lnthi-  metintimc.  what  becomes 
of  security?     Whore  is  happiness?     Where  is  iudu-^try  ? 

When  security  and  etjuiility  tire  in  cottfliL't,  it  will  not  do  to 
hesitate  a  moment.  Equality  must  yield*  The  £ir^  is  tlie  foimd- 
atiou  of  lift* ;  subssteiice,  iibundanw,  happiness^  everything  4e- , 
pends  upon  it.  Equality  produces  ooly  a  certain  portion  of  good,  i 
ides,  whatever  we  may  do*  it  will  never  be  perfect;  it  mayi 
it  o  day;  but  the  rvvolutions  of  the  morrow  will  overtnra  it* 

le  cstablisbraent  of  perfect  equdlity  ia  a  chimera;  all  we  Ottl 
do  is  to  diminish  int-ijiittlity. 

If  rioient  causes,  sur^h  as.  a  re%'olution  of  goremment,  a  divii;ioii, 
or  a  conqtiest,  ahould  brin^  obout  an  OTertam  of  piropcrty, 
Trou!d  bo  a  great  cjilaraity ;  hnt  it  w«"«uld  be  transitory ;  it  «oal(l 
diminish;  it  would  repair  itst^lf  in  time.  Industry  is  a  vignroua, 
plant  which  resists  motiy  amptitAtionst  and  through  whicli 
nutritious  sap  begina  to  eiiriulnt^  with  the  first  rays  of  returning] 
Bummer.  But  if  propertr  sbouM  be  *"ivertumed  with  the  direct 
intention  of  establishing  an  equality  of  poaaeSHions,  thoaril  would 
bo  irreparable.  No  raorr  security,  150  mona  industry,  no  mora^ 
llihundauoe  I  Society  would  return  to  the  saTago  state  whence  ifej 
'  Wnerafi'd, 

If  frqunlity  ought  to  prevail  to-day  it  ought  to  prevail  alwv^ 
Tet  it  cannot  be  prpserred  except  hy  renewing  the  riolence  I13 
.which  it  was  eatzibltnhed.     It  will  need  an  army  of  inquiiiitoi^l 
'and  executioners  as  deaf  to  favnur  aa  to  pity;  insensible  to  tho{ 
aeduetions  of  pleasure ;  inaeeeasihle  to  pergonal  interest ;  endowefl 
with  all  the  virtues*  though  in  a  service  whieh  defltroya  thfnu  all. 
The  levelling  apparatus  ought  to  go  incessantly  backward  and 
cutting  off  all  that  rises  above  the  line  prMcribed.     A 
Tigilanoe  would  be  necessary  to  give  to  thosa  who  bad 
Bpated  their  pordoo,  and  to  taka  from  those  who  b^y  labour 
MigDcuted  theirs.     In  nioh  on  order  of  thinga  there  would 
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he  only  one  wise  ccurse  for  the  govemedj— tliot  of  prodignlity; 
there  would  be  but  oae  faoliah  course, — that  of  industry.  This 
pretcudcd  remedy,  Beemingly  bo  pleasant,  would  be  a  mortal 
poison,  B  huraing  cautrj^,  which  would  consume  till  it  destroyed 
the  last  fibre  of  lilV*,  The  hostilo  sword  in  ita  greatest  furies  is  a 
UiondBud  times  U-sa  dreadful.  It  itiflictB  but  partial  evils,  which 
time  etees  and  industry  repairsi. 

Some  smiill  flooiotios,  in  the  first  effervescence  of  reli^oa* 
enthusiasm,  have  Dfitablishi'd  the  commuriity  of  goods  as  a  funda- 
meatat  principle.  Dues  any  one  ima^e  that  happiness  woa 
gained  by  that  arrangenicnt  ?  Por  the  sweet  power  of  reward  is 
substituted  the  sud  inipulsL's  of  pain.  Labour,  so  easy  and  so 
light,  when  aaimuted  by  hope,  it  ia  necessary  under  these 
systems  to  represent  as  a  penitential  means  of  escaping  etemcd 
punishment.  So  long  as  the  rcli^ous  impulse  preserves  its 
power,  fill  labour,  but  all  groan.  So  soon  as  it  begins  to  grow 
weak,  the  society  diiidea  into  two  classes;  one  composed  of  de- 
graded fanatioa,  contracting  all  the  vices  of  an  uchjippy  super- 
stition; the  others,  lazy  rogues,  who  arc  supported  in  a  holy 
indolence  by  the  dupes  who  surround  thum.  The  word  equality 
becomes  a  mere  pretext — a  cover  to  the  robbery  wliich  idle-nesa 
porpetrutes  upon  industry. 

Those  ideas  of  benevolence  and  of  concord  which  have  seduced 
some  ardent  souls  into  an  admii^tion  of  this  system  are  only 
cbimeraa  of  the  ima^^inution.  In  the  diatributian  of  hiboars, 
what  motive  could  determine  any  to  embrace  the  more  painful? 
"Who  would  undertake  gross  and  disagreeable  functions?  "WT:io 
would  be  content  with  liis  lot?  Who  would  not  find  the  burden 
of  his  neighbour  lighter  than  lus  own  ?  How  many  frauds  would 
be  contrived  in  order  to  lay  upon  others  the  labour  from  which 
all  would  endeavour  to  exempt  themsclvea  ?  And^  in  the  division, 
how  impossible  to  satisfy  all;  to  prcwrve  the  appearances  of 
equality;  to  prevent  jealouKieB,  quarreb,  rivalrica,  preferences. 
"Who  would  settle  the  numbcrlesa  disputes  for  ever  breaking  out  ? 
"What  an  opparatus  of  penal  laws  would  be  necessary  as  a  sub- 
Btitute  for  the  sweet  liberty  of  choice,  and  the  natural  recompense 
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of  kboor !  One  half  the  aod«ty  wotrld  not  suffice  to 
tte  other  halL  Thus  thi^  abstml  &&d  unjust  s^vtem  wo«)d  ealy 
be  able  to  mftwit^n  itself  by  means  of  a  political  and  rrHpooi 
elarery,  each  as  tlut  of  the  H^lotA  at  Laced^nion  and  the  !*»■**•— 
of  Vsngu&j,  in  the  establi^nu'ntB  of  the  Jesuits.  Snhlime  in- 
Tfiotioai  of  legialaton,  which,  to  aecomplish  a  plan  of  eqoali^, 
makes  two  Gonesponding  lots  of  good  and  of  evil,  and  puts  all 
tlic  piun  on  one  mde  and  all  the  enjoyment  on  the  other ! 


ciupTER  xn. 

JUatu  0/  uniting  Security  4md  EftuUitjf* 

llmt  between   these  two  iiTals,   SetftrUp 
T,  ^ne^  ^honld  be  an  opxiosition,  an  etcmal  war? 
oertaiti  point  they  ore  incompatiltle ;  but  with  a  little 
and  address  tbcj-  may,  in  a  great  measure,  be  reconciled. 

Tile  only  mediatfir  between  these  cootrary  intereati  is 
Do  you  wish  to  follow  the  cutm^k  of  equality  without  contra- 
vening those  of  seciirity  ?■ — await  the  natiind  epoch  which  pnts 
an  end  to  hopes  and  tears,  the  ejK>ch  of  death. 

When  property  by  the  death  of  the  proprietor  ceases  to  have 
an  oWRet,  the  law  can  interfere  in  its  distnbution,  either  by 
limitiiig  in  oertoin  respects  the  testamentary  power,  in  oider  to 
prevent  too  great  an  aecimialation  of  wealth  in  the  haxids  of  an 
iudiviiJu;tl ;  or  by  regula^g  the  soeoessioa  in  ^vouf  of  e^uali^ 
in  caaea  whet«  the  deceased  has  left  no  consort,  nor  rt^latiou  in 
the  direct  line,  and  has  mfldo  no  wtlL  The  qnestioa  then  relatea 
to  now  acqiiircTs  who  have  formed  no  exp«<!tAtionB;  and  equality 
■lay  do  what  is  best  for  all  without  disappointing  any.  At  pne- 
•ent  1  only  indicate  the  principle :  the  dc'Ttlopmcnt  of  it  may  be 
in  the  seeond  book. 

Whm  the  qnefition  ib  to  correct  a  kind  of  civil  inequality, 
«i  akvery,  it  is  necessary  to  pay  the  tame  attention  to  the 
light  of  property;  to  submit  it  to  a  daw  operation,  and  to 
advance  towards  the  tubordinato  object  without  Bacri£cing  tlie 
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principal  object*  Men  who  are  rendEred  free  by  these  grada- 
litjiis,  will  be  much  more  capable  of  bting  so  than  if  you  had 
taught  them  to  tread  justice  under  foot,  for  the  sake  of  intra- 
du<.-mg  a  new  sociiil  order. 

It  is  worthy  of  remark  that,  in  a  nation  prosperous  in  its 
dgriculture,  its  mimufactureiii,  and  ita  conmibrce,  there  is  a  con- 
tinual progress  towards  t*(|UiiliLy,  If  the  luwa  do  nothing  to 
combat  it,  if  they  do  not  malutiiin  certain  monopolies,  if  tlii?y 
put  DO  ehackleB  upon  industry  tuid  trade,  if  they  do  not  pei-mit 
ent^ls,  wc  Bt>e  great  properties  divided  little  by  little,  without 
effort,  without  revolution,  without  shock,  and  a  much  greater 
number  of  men  coming  to  participate;  in  the  moderate  favoure  of 
fortune.  This  is  the  natiuaL  result  of  the  opposite  habits  which 
are  formed  in  opulence  aud  in  poverty.  The  iirst,  prodigal  and 
vain,  wiahes  only  to  enjoy  wirhont  labour ;  the  second,  uccus- 
tomed  to  obscurity  and  privations,  hnda  pleasures  even  in  labour 
and  economy*  Thence  the  change  which  has  been  made  in 
Europe  by  the  progress  of  arts  and  commerce,  in  spite  of  legal 
obstacles.  AVo  are  ut  no  grt^at  distance  from  those  ages  of 
feudality,  when  the  world  was  divided  into  two  classes:  & 
few  gfeat  proprietors,  who  were  everything,  and  a  multitude 
of  serfs,  wbo  were  nothin*.  Theso  pyramidal  heights  have 
disappciircd  or  have  fallen ;  and  from  their  ruiiia  industrious 
men  h.ive  formed  tboae  new  establish  men  U,  tho  groat  number  of 
vhich  attests  the  comparative  happiness  uf  modern  civilization. 
Thus  we  may  conclude  that  Sttairitif,  while  preserving  its  placa.. 
as  ih&  fiupivme  principle,  leads  indirectly  to  Equality;  whlU' 
equality,  if  tjiken  as  the  basis  of  the  social  arrangement,  will 
destroy  both  itself  and  security  at  the  same  time. 
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CHAPTEE  XIII. 

Satrijle«  of  Sicurity  to  S^urify. 

Tqis  title  appears  at  first  euigmaticsl,  but  the  sense  of  the  eoigma 
may  easily  be  found. 

There  ie  ua  important  diatinetion  bchreon  the  ideal  perfection 
of  eecurity,  and  ita  pratticuble  perfection.  The  first  would 
demiind  fbat  nothing  should  crer  be  taken  from  anybody,  Tho 
setoiid  13  Siitiiiflcd,  if  nothing  is  taken  beyond  what  is  necessary 
for  the  preservation  of  the  rest- 

This  &aerifiee  is  not  an  attack  upon  seeurity ;  it  la  simply  a 
dcfial cation.  An  attack  is  an  unexpected  fthoek,  an  evil  ■whioh 
canjiotbo  calculated,  auirrej^darity  which  has  no  fixed  prinriple. 
It  seems  to  put  all  the  rest  in  peril ;  it  produces  a  general  alarm. 
But  a  defalcation  is  a  fixed,  regular^  and  ncces^ry  detluction, 
Trhich  is  expected ;  irhich  produce?  only  an  evil  of  tho  first  order; 
but  no  danger,  no  alarm,  no  discoura^nient  to  industry.  Thi> 
Bftme  sum  of  moneyj  according^  to  the  way  in  wliich  it  is  leried, 
will  hare  one  or  the  other  of  those  churnctera ;  and  will  conse- 
quently produce  either  the  deadening  effwots  of  insecurity,  or  the 
riTifying  results  of  confidence. 

The  necessity  of  these  defalcations  ia  evident.  To  labour,  and 
to  guard  the  labourers,  are  two  diffirent  operutionB,  whieh  cannot 
be  perfonned  at  the  aame  time,  by  the  same  persons.  It  is  neoes- 
sary  that  thotxe  who  produce  wealth  by  labour  should  lay  afiide 
aome  portion  of  it,  to  support  the^ardions  of  the  state.  Wealth 
can  only  be.  di-fended  at  its  own  expense. 

Society,  otUicked  by  enemies^  whether  foreign  or  dome^tio,  oas 
only  maiutiiin  itself  at  the  expense  of  eecurityt— not  the  security 
of  those  enemies  alone,  but  the  security  even  of  the  very  persona 
to  whom  protection  is  extended. 

If  there  are  men  who  do  not  perceive  this  necessary  connection, 
it  b  because  in  this  matter,  as  in  many  others,  the  want  of  to-day 
ecHpfies  that  of  yesterday.  The  whole  of  government  u  but  a 
tissue  of  sacrifices.     The  be«t  is  that  in  which  tliese  Bjurifictra 
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are  rctluced  to  tlicir  lowest  term.  The  practical  perfc-ctioD.  of 
security  is  &  qutrntity  wliicli  tends  without  ceasing  to  approach 
an  ideal  perfection, 

"  It  is  not  necessary  to  increase  the  real  wants  of  the  people, 
to  fiatisf}'  imaginary  wants  of  state/' 

'*  Imaginary  wants  are  those  created  by  tlie  pasaiona  and  the 
we^iaieeseBof  men  who  govern,  by  the  charm  of  an  extraordinary 
proj&et,  the  disordered  love  of  empty  glory,  and  a  certuiti  power* 
lensnesa  of  tnind  to  resist  the  suggestions  of  fanQj,  It  has  otlt-n 
happened  tbat  unqniet  spirits,  pluc?-ed  by  tho  prince  at  tho  head 
of  affaire,  haTo  imagined  that  the  witiits  of  their  own  little  soula 
were  wants  of  the  state."  * 

The  author  of  the  Persian  Letters  has  written  too  many 
cTiapters  in  the  Spirit  of  Law9.  "What  do  we  learn  fix)ra  this 
satiricul  deacription?  If  Montesipiiou  had  condesceailiMl  to 
giTfi  UB  a  simplG  enumeration  of  tlia  true  wants  of  the  Btat^,  w$ 
should  haye  known  much  better  what  fae  meant  by  imaginary 
wantA. 

I  proceed  to  gire  a  catalogue  of  the  cases  in  which  the  sacri- 
fice of  some  portion  of  security,  so  far  as  property  is  concerned, 

necessary,  to  preserve  the  greater  mass  of  it. 

tflt.  General  wants  of  the  i^tate  for  its  defence  against  exterior 
^ntmiea, 

2ud.  Cioncrol  wjints  of  the  fitate  for  its  defence  against  Tiolatora 
bf  the  laws,  or  internal  enemies, 

3rd.  General  wants  of  the  Rtate  to  furnish  means  of  affording 
aid  in  cases  of  physical  calamity. 

4th.  Amends  levied  upou  delinquentsi  either  as  punishment, 

as  an  iudf-mtiity  in  favour  of  the  parties  injured. 

flth,  A  tax  npou  the  x>ropcrty  of  individuals  to  furnish  tho 
ability  of  applying  remedies  to  the  evils  above  mentioned,  by 
meaj]B  of  courts  of  justiccj  institutions  of  police,  and  an  armed 
force. 

6th.  limitation  of  tlie  rights  of  property,  or  of  tho  nse  which 
i^cL  proprietor  may  make  of  his  own  goods,  so  as  to  prevent 
*  Spirit  qJ Lawij  book  liii.  c.  t. 
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him  from   employing   them  to   his   own  injury  or  to  that  of' 
othore,* 

In  all  these  cases  the  necessity  is  too  palpable  to  nood  any 
proofs.  But  it  muet  be  HoticcJ  that  the  same  rt'servea  will, 
equally  ftpply  to  the  other  braoehea  of  security.  It  is  notpos-l 
siblo,  for  example,  to  raiiintaini  the  rights  of  person  anrl  of  honour, 
except  by  penal  laws  ;  and  penal  laws  can  hardly  he  executed^ 
except  at  the  expense  of  person  or  of  honouf . 


CHAPTEH  XrV. 

0/iom*  Ca9$*  lidbh  to  he  contested, 

OtreaT  we  to  reckon  among  those  Trants  of  the  state  which  ought 
to  he  provided  for  by  forced  oontrihutions,  the  cMe  of  the  in-^ 
digent,  public  worship^  and  tb^^  cultiratioa  of  tho  arts  and 
BciencN  f 

•  We  possieflf  a  genorBl  right  of  ptopeHy  ever  »  thin^  when  we  can 
apply  it  to  erery  naa^  except  cert&in  aaeg  which  are  forbidden  for  spwMl 
sons.    These  FeaaoDB  miay  be  refert^  to  three  heads  ; — 

1st,  Priroto  detTiTnent,  when  a  griv^n  hso  of  jv  thing  would  ii^'ore  loniv 
other  indiWdaa],  either  in  Lis  fortiine  or  otherwiea. 

£nd>  Pablic  detriment,  that  which  may  reenlt  to  the  comtntliii 
-general. 

Sed.  Detriment  to  the  indiTiduid  himself. 

This  sword  \s  mine  ia  full  property  ;  but  howet-er  complpte  thai 
'of  propertj  maj  be,  ve  retpecta  a  thonsBJid  uses,  i  nn;c'ht  not  to  empky' 
it  to  wutLod  my  neighbour,  nor  to  oiflt  his  dress,  uor  to  hold  it  lap  as  a 
ai^al  of  ioffaiTection.  tf  1  am  a  minor  or  a  maniac,  it  may  he  Taken 
IVom  roe,  lest  I  shunld  injure  myself. 

An  iLhsolDto  ftiid  uidiniiu^d  right  of  property  over  uny  oJyect,  would  ba 
tho  ri(^ht  to  cornmit  ahuDBt  every  criine.  If  I  had  uuch  a  right  over  a 
BtiL-k  which  I  liftd  cut,  I  might  ctnploy  it  na  n  club  to  beat  the  pusset^-bj, 
or  courert  it  into  a  sceptre  as  a,  ei|pi  of  rg^-atty,  ur  into  im  idul  ofienaira 
to  the  imtional  religion. 
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Judiffmee, 

the  liighest  state  of  social  prosperity,  the  great  mass  of 
citizens  will  have  no  resource  except  tbeir  daily  induetiy ;  and 
consequently  will  be  always  near  indigence,  always  ready  to  be 
thrown  into  a  state  of  destitution,  by  accidents,  ench  as  revolu- 
tions of  commerce,  natural  enJamitiea,  and  especially  BickneBs. 
Infancy  huB  no  means  of  subsistiiig  by  its  own  strength ;  the 
feebleiiess  of  old  age  is  ei|uully  deatitute.  These  two  extremea 
of  life  iire  alike  in  weakness.  If  natural  instinct,  humiinity, 
fihame,  and  the  aid  of  the  law.  assure  to  children  and  old  men 
the  care  and  protection  of  their  relatives,  etiU  these  resources 

e  precariouSj  and  those  who  give  may  soon  themselves  be 
need  to  want.  A  numerous  family,  supported  in  ahnndanco 
by  the  labour  of  the  father  and  mother,  may  lose  at  Any  instant 
half  its  resources  by  the  death  of  one  parent,  and  the  whole  by 
the  death  of  the  other. 

Old  age  is  yet  worse  provided  for.  Love  which  descends  has 
more  force  than  love  which  aaeends»  Gratitude  is  less  powerful 
than  instinct.     Hope  attac'hes  to  feeble  bein^  who  are  beginning 

e;  it  promiscp  nothing  for  those  who  are  endinp;  it.     But  sup- 

se — what  is  not  uncommon— suppose  all  posdble  caro  for  the 
old ;  the  idea  of  changing  the  part  of  a  giver  forthatof  a  receiver 
win  always  shed  mora  or  lesg  of  bitterness  into  the  benefits 
roeeived,  especially  at  that  epoch  of  decline  when  the  morbid 
sensibility  of  the  soul  renders  pwnfnl  changes  indiftercnt  in 
themselves. 

This  aspect  of  society  is  the  saddest  of  all.  It  presents  that 
long  catalogue  of  e%-il8  which  end  in  indigence,  and  eonsequently 

deaths  under  its  most  terrible  forms.    This  is  the  centre  towards 
hich  inertia  alone,  that  force  which  acts  without  relaxation^ 
makes  the  lot  of  every  mortal  gravitat-e*     Not  to  be  dn*wn  into 
the  abyss,  it  is  necessary  to  mount  up  by  a  continual  effort ;  and 
we  see  by  oar  side  the  moat  diligent  and  the  most  \Lrtuoufl  eome- 
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times  flipping  lij  one  fdse  step,  nnd  somelimes  tlirown  bcadlang 
"by  ineviUitle  reverses. 

There  are  only  two  meaiiH,  independently  of  the  laws,  of  making 
head  against  thesi?  cvila^  yiz,,  nnntrff^  and  vfiJuniary  cmttrihution** 

If  these  two  rescmrees  would  always  euffice^  we  ought,  by  all 
means,  to  avoid  any  legul  iuterference  for  the  succour  of  tlio  jmor. 
A  law  trliioh  offers  to  indigenee  an  uid  indep«?nden|  of  iaduatiy 
is,  to  a  certain  extent,  a  kw  apinst  industry — or  at  It^fiBt  agai 
frugality.  The  motives  to  labour  and  economy  are— preaeni  be>e<i' 
and  the  fear  of  future  need.  The  law  wliieh  takes  away  that  need 
and  that  fear  is  an  encouragement  to  idleness  and  dissipation, 
&uch  is  the  reproaeh  which  is  cast^  and  not  without  reason,  upoQ  ^ 
most  of  the  estahlishments  created  in  iuvoiir  of  the  poor.  H 

But  a  slii^ht  examination  will  be  euougli  totonvince  us  that  tho      ' 
two  means  oJ'  buccout,  independedt  of  the  l&vrt^  are  not  sulhcient. 

With  respect  to  wnw^*— if  the  greatest  etforts  of  industry  will 
not  Bufflce  for  the  daily  support  of  a  numeroua  ulass,  how  ciin  that  ^1 
class  lay  by  for  the  future?     A  seeoud  elufis  may  pay  their  diuJyS 
expenses  by  their  daily  labour  ;    but  thoy  will  have  nothing 
sup{^rliuous  to  lay  oaide  against  the  neeefisiti^s  of  a  distant  day> 
Tlieru  will  remain  then  only  a  third  elasa,  whith,  by  economizing 
dtiring  the  age  of  labour,  may,  perhaps,  ho  able  to  provide  for 
Iho  time  when  they  can  labour  no  longer.     It  is  only  these  hwt  to 
Tft'hom  poverty  can  be  ascribed  as  a  sort  of  crime.     "  Economy/* 
it  will  be  said,  "  is  a  duty.     If  they  have  neglected  it,  so  much 
the  worse  for  them.     If  misery  and  death  await  them,  they  ha>*e 
Dobody  to  accuse  but  themselves.     Their  catastrophe^  howuTeri^ 
will  not  bo  an  unmixed  evil.     It  will  servo  as  a  lesson  to  pro- 
dig>ds.     It  is  the  csetntion  of  a  law  established  by  nature — a  law 
which  is  not,  like  that  of  men,  subjeet  to  uncertainty  or  injustice. 
Pimishmcnt  docs  not  fall  save  on  the  guilty,  and  it  is  exactly  pro-  h 
purticmed  to  the  fuult."  H 

This  severe  language  might  be  justifiahlo  if  the  object  of  the 
law  were  venge-ance.  Eut  vengeaneo  is  condemned  by  the  prin- 
ciple of  utility,  OS  an  impure  motive  founded  upon  antipathy. 
What  will  be  the  fruit  of  tliesc  evils,  this  abandonment  and  this 
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[igetice,  which  yoy  regard  in  your  anger  as  a  just  punishment 
of  prodigality?  Are  you  sure  that  these  Bacriftced  victims  will 
prevent,  by  their  example,  the  faults  which  hare  led  them  into 
miBfortuii*.-?  To  think  so  would  manife&t  a  ^eat  ignorance  of 
the  hmniT.n  heart.  The  distress,  the  death  of  eome  ])rodigais,  if 
we  ought  80  to  caU.  thoao  nnfoilunatefi  who  have  not  known  how 
to  deny  themselves  some  of  the  little  plcasiires  of  their  condition, 
•who  have  not  known  the  painful  art  of  Btritin^  by  reflection 
against  the  temptations  of  everj-  moment — their  diatreaaj  I  say, 
ereu  their  death,  will  have  but  little  influence,  in  the  way  of 
instruction,  upon  the  laborious  classes  of  society.  That  wtdspec- 
taelc,  the  details  of  which  for  the  most  part  would  be  concealed 
by  sharae,  would  not,  like  the  pimiahment  of  raalciattors,  have  a 
publicity  which  woald  attract  a  general  attention,  and  not  saffei 
its  cause  to  be  unknown,  "Would  those  to  whom  the  lesson  waa 
most  necessary  know  how  to  give  a  fit  interpretation  to  theovcnt? 
Would  they  always  seize  upon  the  supposed  connection  between 
imprudence  as  the  cause,  and  misfortune  as  the  effeet?  Might 
they  not  attribute  the  catastrophe  to  accidents  unforeaeen,  and 
impossible  to  bo  foreseen  ?  In  place  of  sajang, ' '  Here  i»  a  man  who 
has  been  the  author  of  his  own  dcetructioa  j  hie  indigence  ought 
to  impel  me  to  labour  and  frugality," — would  they  not  often  say, 
and  with  apparent  reason,  ^'  Here  is  an  unfortunate  man,  who  haa 
given  hiiOBC'lf  a  deal  of  trouble  to  no  purpose,  and  whose  case  is  a 
striking  proof  of  the  vanity  of  human  prudence!"  Tbia  would 
be  bad  reasoning,  no  doubt ;  but  must  an  error  of  logic  bo 
punished  so  rigorously— a  mere  want  of  reflection,  and  that  too 
in  a  class  of  men  more  often  called  upon  to  exercise  their  muscles 
than  their  minds  ? 

Besides,  what  shall  we  think  of  a  pnnishment  delayed  in  its 
exec'Utioii  till  the  verf  end  of  lifOf  and  which  must  begin   toi 
ranqtiish,  at   the  other  extremity  of  it— that  is>  in  youth— 'the 
induence  of  the  most  imperions  motives  ?    How  feeble  grows  this 
pretended  lesson  in  the  distance  1     How  little  resemblance  thero, 
is  between  the  old  man  and  the  young  n^an  \     What  is  the  eiampl*  ^ 
of  the  one  to  the  other  ?    In  yonth  the  idea  of  immediate  good 
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or  evil,  occupying  all  the  sphere  of  reflection,  excludes  the  idea  of 
dUtimt  good  and  evil.  If  you  wish  to  act  upon  the  young,  place 
tJio  motive  near.  Show  them,  for  example,  a  mfltriage,  or  some 
other  pleasure,  in  persiiectivo.  But  a  pain  placed  at  a  distance, 
beyond  Iheir  intellectual  horizon^  is  quite  thrown  away.  You 
want  id  determine  men  who  think  very  little  ;  and  to  draw  in- 
fltruction  from  the  miefortunea  of  others^  it  is  neee$sary  to  think 
much.  To  what  purpose  employ  a  political  means,  designed  to 
operate  upon  a  class  having  the  least  tort-sight,  and  yet  of  a  nature 
to  be  elK&iicioiiH  only  %vith  philosophers? 

To  reeapitulato.  The  reaonrco  of  savinp  is  insufficient,  lat, 
It  evidently  is  eo  for  those  who  do  not  gain  enough  to  subBiat 
upon;  2nd,  It  is  equally  bd  for  those  who  gain  a  mere  subsist' 
As  to  the  third  class,  which  erabracea  all  not  iDcludod  in 
first  two,  Mvings  are  not  naturally  insuificient,  bnt  tliey 
become  so  through  the  deticieDcy  of  human  prudence. 

Let  UB  now  puss  to  the  other  resource — voluntary  eontrihiUitm*, 
That,  toOj  has  many  imperfeetiona. 

let.  Ita  uncertainty.  It  will  experience  daily  Ticissitudefi,  like 
the  fortune  and  the  liberality  of  the  individuals  on  whom  it 
depends.  Is  it  insuffieient  ?  Such  junctures  are  marked  by  misery 
and  death.  Is  it  8U]ierabuiidant  ?  It  will  offer  a  reward  to 
idleness  and  profusion. 

2nd.  The  iue(|uality  of  the  burden.  This  supply  for  the  wants 
of  the  poor  is  levied  entirely  at  the  expense  of.  the  more  humane 
and  the  more  virtuous,  often  without  any  propoition  to  their 
m^uis ;  while  the  avaricious  calumniate  the  poor,  to  cover  tlieir 
Tofusol  with  a  vomish  of  system  and  of  n-aaon.  Sut-h  an  arrange- 
ment  i^  u  favour  gi^mtt^d  to  isellis!mc»s,  and  a  punlahmcnt  to 
humanity,  that  first  of  virtues. 

I  &ay  a  punishment;  for  though  these  contributions  are  called 
Toluntiiry^  what  is  the  motive  whence  they  emanate  ?  If  it  is  not 
a  religious  or  a  political  fear,  it  i$  sympathy,  tender  but  sad, 
whieh  presides  over  these  generous  motions.  It  is  not  the  hope  of 
a  pleusuro  which  ia  bought  at  thi^  price ;  it  is  the  torment  of 
pity,  which  is  sought  to  be  avoided,     llius  ii  bus  boon  noticed  in 
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Scotland,  a  coiintrj  where  indigencp  is  limited  to  tbis  ead  resource, 
that  paupers  dL'rive  their  principal  support  from  the  class  nearest 
to  pauperism, 

Si'd.  The  inconveniences  of  the  distribution-  If  these  contribu- 
tions ore  abandonei]  to  chance,  as  in  tbc  case  of  alms  asked  on 
the  highway ;  if  they  are  left  to  bo  paid,  as  occaeiou  occurs, 
without  any  person  intermediate  ht^twetn  him  who  gives  and 
him  ffliottslia,  tho  uurertiiinty  as  to  the  sufficiuucy  of  these  gifta 
ia  aggravated  by  another  uncei-tiUDty,  How  appreciate  in  a 
multitude  of  cases  the  degree  of  want  and  of  need  ?  May  not 
the  poor  widow's  farthing  go  to  increase  the  ephemeral  treasure 
of  the  impure  woman  ?  How  many  generous  souls  like  Sidney 
■will  be  found,  who  will  repel  the  vivifying  draught  from  their 
parched  lips,  to  say,  lean  ^«t  fcaiC ;  ^nt  minuter  to  that  unfttr- 
iunttif,  for  hilt  t}i»irfn»  is  greettfr  thttn  minf.  Every  one  knows 
that  in  the  distribution  of  these  gralnitous  gifta,  itis  not  modest 
Tirtne,  it  is  not  tmo  poverty,  often  mute  and  bashfplj  whieh 
obtains  the  larger  part.  There  needs  ne  mut-*h  of  management 
and  intrigue  to  succeed  upon  this  obsciire  theatre,  as  upon  the 
■brilHant  Sfene  of  the  world-  He  wlui  knows  how  to  importune, 
to  flatter,  to  lie,  to  mix  boldness  with  baseneea,  and  to  vary  his 
impofitures  according  to  the  occasion,  will  have  Buceess  such  as 
the  virtuous  poor,  devoid  of  ortidce,  and  preserving  their  honour 
in  their  poverty,  will  not  attain. 

Xcff  vrait  iai^nia  n«  taiscnt  ft-  ^enfuicni^ 
DdcoMTQ^A  d»a  affronts  tjti*ilt  esruieni. 
iw/atuc  kUonts  $onf  hartliti  rfrantit^ 
Sffitpliftj  adreitl,  et  Javuii»  rebute*. 

nisaonraged  by  aflVonta,  true  tdcnts  fly, 

AimI  hide  themKi1ve&  in  silence,     Hftrdy  and  bold. 

Adroit  &nd  auppla  too,  fal^e  tolooU  br&vQ 

E«ipalflea. 

Wlmt  Voltaire  snye  of  talents  may  he  applied  to  mendicity. 
In  the  division  of  voluntary  contributions,  the  lot  of  the  honest 
and  virtuous  poor  ia  seldom  equal  to  that  of  the  impudent  and 


poor 
obsbeperous  beggar. 
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Suppose  that  these  eontribntions  are  put  into  a  common  fund 
to  be  distributed  bj"  persona  appointed  for  tliat  purpose.  This 
method  la  far  prefrrahle,  smce  it  admits  a  regular  exnminatioii  of 
■wants  and  claimSj  and  tends  to  proportion  the  aid  accordingly ; 
but  it  baa  also  a  tendency  to  diminish  Hberalities.  That  gift 
•which  ia  going  to  pass  through  tho  hands  of  a  stranger,  of  which 
I  shall  not  follow  the  application,  of  which  I  shall  not  have  tho 
-ploesure  nor  the  immediate  merit,  haft  Bomethiug;  ubatnict  about 
it  which  cbilla  E^ntiment.  That  which  I  give  mysclfj  I  give  at 
tho  moment  when  I  am  moved,  when  the  cry  of  the  poor  is 
•TD-echocd  in  my  heart,  when  there  is  only  1  to  succour  him. 
I'What  I  put  into  a  general  contribation  may  not  have  a  destiua' 
agreeable  to  my  desires;  that  poor  coin  whieh  ia  much  for 
m.e  and  my  family  will  hp  but  a  drop  to  that  raasH  of  contribu- 
tioua  outhc  one  hand^  and  that  multitude  of  wants  on  the  other  j 
let  the  rieh  sustain  the  poor  I  This  ia  the  way  that  many  people 
rtason,  and  it  is  on  this  account  that  contributions  succeed  bettcET 
whcu  taken  for  a  particular  class  of  indiTiduals,  than  for  an 
Jndefiuito  multitude  like  the  entire  mass  of  the  poor;  yet  it  is 
for  that  mass  that  a  permanent  aid  must  be  provided. 
•  It  wemfi  to  me,  after  these  observations,  that  we  may  lay  it 
down  as  a  general  principle  th.it  the  le^slator  ought  to  establish 
a  tegular  contribution  for  the  wants  of  indigence,  it  being  under- 
etood  that  tJio»e  only  are  to  be  regarded  as  indigi^nt  who  are  m 
want  oi"  what  ia  nbsalutely  necessary.  From  this  definition  of 
the  indigent,  it  follows  that  their  title  as  indigent  is  stronger  than 
the  title  of  the  proprietor  of  superfluities  as  proprietor.  For  the  fl 
pain  of  death,  which  would  presently  foil  upon  the  stairing  poor,  ^\ 
would  be  always  a  more  acrious  evil  than  the  pain  of  disappoint- 
ment which  falls  upon  the  rich  when  a  portion  of  his  Hupcrfluity  fl 
ia  taken  from  him.*  ^ 

In  the  amount  of  the  legal  contribution  wo  ought  not  to  go 

*  When  this  tax  la  put  nprtn  a,  re^iilar  fDoling,  and  oacb  proprietor 
Icncwn  beforehand  vrhai  ho  muat  contrilmt*,  the  pdiu  of  disnppointment 
vtuiifthos,  and  girea  plaoB  to  anutbcr,  ttiflfareDl.  in  iU  imtm-L',  aud  teoa  in 
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md  wbat  ie  simplj  necessaiy.  To  go  beyond  that  would  bo 
^taxin^  indnBtiy  for  the  support  of  idleneae.  Those  establish- 
ments which  furnish  more  thtm  is  ftbsolutt'ly  necessary  are  not 
good,  except  6o  iUr  as  they  arc  supported  at  the  exptuse  of  indi- 
viduals, for  individuals  can  muke  a  discrimination  in  the  distri- 
bution of  these  (uda,  and  iipply  them  to  specific  classes. 

The  details  of  the  manner  of  ossesalng  this  eontribution,  and 
distributing  its  produe^f  belong  to  politit-al  economy,  as  also  the 
inquiry  into  the  means  of  encouraging  a  spiiit  of  economy  and 
>reei^ht  in  the  lower  clBwee  of  society.  Wo  have  some  instruC' 
Ive  memoirs  upon  this  interesting  subjoct,  but  no  treatise  which 
the  whole  L|ucsttoa,  buch  a  work  should  be^-in  with 
le  theory  of  poverty — that  is,  bye  clossiiicatian  of tlieindij^nt 
and  of  th<?  causes  which  bring  on  indigence,  and  thence  proceed 
to  enggest  precautions  and  reroediea. 


SBcnoir   n, 
T?ie  Expenses  of  Fuhlic  Wership, 

If  tlic  ministers  of  reli^ou  are  conaidt-red  as  charged  with. 
maintaining  one  of  the  aanctions  of  morality  (the  rtHgioua 
Banction),  the  expense  of  their  support  ought  to  he  referred  to 
the  BiUiw3  branch  of  admimstration  with  justice  and  the  police, 
viis.,  the  support  of  intemnl  acoxirity.  The  clergy  are  n  body  of 
tors  and  moi-nl  iiietmctors,  who  form,   so  to  speak,  the 

vanced  gmird  of  th^  law.  They  have  no  power  against  ofiences, 
liut  they  eumbut  the  vicee  from  whieb  offences  originate^  and  thu3 
render  ttie  lixoitise  of  authority  more  rare  by  maintaining  morals 
and  subordination.  If  they  were  charged  with  all  the  ftmctions 
which  migJit  proptrrly  bo  asaigntd  to  them  in  the  education  of 
the  inferior  classcis,  in  the  promulgation  of  the  laws,  in  th^i  per- 
formance of  divers  public  acts,  the  utility  of  their  ministry 
would  he  marii  monifest.  The  more  real  Berviccs  they  rendered 
to  the  state  the  less  would  they  be  subject  to  those  maladies  of 
dogmatism  and  of  controversy  which  spring  fi*om  the  desire  of 
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making  tlieraselves  distitiguished  and  from  the  want  of  power  tu 
be  ttisel'ul.  It  is  neoesBtiry  to  direct  iheir  acXmty  and  their 
ambition  towards  salutary  objt'ctsto  prevent  thtm  from  bccamiog 
mischievous. 

In  this  poiut  of  view,  eyen  thoao  who  do  not  acknowledge  the 
truth  ol'  religion  cannot  toinpliun  nt  bein^  called  upon  to 
contribute    towards   ita  Bnpport,  eitii:©   they  partieipatc  ia   ite 

But  if  there  esista  n  great  diversity  of  worship  and  religion, 
and  Ibo  k^gi^hitor  is  not  fettered  by  au  anlei-ior  csttililishinent  or 
particular  con?iderationH,  it  will  be  more  eoqformiibh>  to  liberty 
and  equality  to  apply  the  contributions  of"  each  religious  com' 
munxty  to  the  support  of  lhc<ir  own  church.  It  is  true  that  iQ 
thia  umiii^fiQent  we  huve  <:ause  to  fear  a.  spirit  of  prosclytism  on 
the  piirt  of  the  elergy ;  but  it  i^  equally  probable  that  a  useful 
emulation  will  result  from  their  reciprocal  efforts,  and  that  the 
halcineu  of  their  inHueoee  will  establish  a  kiad  of  equilibrium  in 
that  Jluid  of  opiniuna  subject  to  eneh  dangerous  tempests. 

"We  can  imagine  a  very  unPjrUinate  case,  that  of  a  people  to 
whom  the  legislator  forbids  the  public  esiereise  of  their  rehgion. 
and  at  the  same  time  imposes  tipoti  them  the  obligation  of  sup- 
porting a  religion  whieh  they  regard  as  hostile  to  their  own. 
This  would  be  a  double  violation  of  sec^urity.  There  would 
gradually  be  formed  among  this  people  an  habitual  sentiment  of 
hatred  against  the  government,  a  desire  of  ebange,  a  feroeion* 
courage^  a  profound  eecreey.  The  people^  deprived  of  all  lh& 
ftdvantag«s  of  a  public  rcU^on,  of  known  gnides  and  of  avowed 
prieatii,  would  bo  rlelivercd  op  to  ignoratit  and  fanatieal  leaders^ 
and  as  the  mniutenaiice  of  their  worship  would  be  a  school  of 
consptrucy,  ttie  faith  of  oaths,  instead  of  being  the  safeguard  of 
the  state,  would  become  its  terror  ;  instead  of  binding  the  citizens 
to  the  g^ovemment,  it  would  unite  them  jijiiinflt  it,  so  much  ft& 
that  BTlch  u  jieoplo  would  htioome  as  formidable  through  their 
virtues  as  tKoir  vicei*.  This  is  not  an  ima^ary  case,  as  the 
history  of  Ireland  will  show. 
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8ECTT0W  m. 

TJke  CuUivtftion  of  the  Arts  and  Scieftea, 

I  shall  not  apeak  here  of  what  ought  to  be  dont?  for  what  are 
called  tho  uw/til  ftrU  a/tiJ  sciencp)f ;  nabody  doubts  that  objecta  of 
public  utility  ought  to  bt-  sustained  and  encourtiged  by  public 
contributioiis. 

But  Tvhen  th(?  question  relates  to  the  cultiTatioii  of  the  fine  ^rtflf 
the  embellislimciit  of  a  eounhy,  cdilices  of  luxury*,  ohji^eU  of 
ommuent  and  pleasure — m  one  word^  to  works  of  Bupertluity — > 
ought  we  to  Tfuae  forced  contributions  fur  their  suppoTt?  Can 
t».xes  be  justilied  for  this  brilliant,  but  euperfltioufl  end? 

I  do  not  desire  to  undertake  here  the  support  of  the  agreeable 
i^^inst  the  useful ;  •  nor  to  arguo  that  the  people  should  be  dis- 
^Jreaaed  in  order  to  give  fiUi  to  a  i^onrt,  or  pensions  to  huifoons, 
^Btiit  one  or  two  reflections  mbj*  bo  offorod  by  way  of  apology. 
^^  lat.,  The  expense  whieh  ia,  or  cjui  be,  i,ncurred  for  these  objects 
^is  commonly  a  trifling  aifair  compared  to  the  masa  of  necfssary 
^Hontributiona.  Let  any  one  undertake  to  rostore  to  each  his 
^^^uota  of  this  supexfluoufi  expense,  and.  would  it  not  be  almost 
impalpable  ? 

Sud.  This  BUperfluous  part  of  the  contributions  heing  con- 
founded with  tlie  maas  of  those  whith  are  necessary,  the  levy  ia 
impercc])tible ;  it  excites  no  separate  sensation  which  can  give 
roQui  to  a  distinct  complaint;  and  the  evil  uf  the  first  order, 
limited  to  a  sum  so  moderate^  is  not  sufBcient  to  produce  an  evil 
of  the  second  order. 

»3rd.  Thia  lui^ry  of  tasto  may  have  a  palpable  utility  by 
riugjii^  together  a  concourse  of  etraugera  who  spend  their 
■  Kot  that  tlu^re  \b  p.ny  reftl  oppositiou  between  them;  evBryttioff 
that  gii^cfi  ple-OAure  is  nsBfal ;  buL  in  coiUEnoD  liui^ia^O',  tliht  \a  dxtslu- 
^^jarely  called  nseftil  which  prodiif^i^e  a  penuaneat  Titility  ;  whilci  the  wcprd 
^^H^e^s'iMii  is  limited  to  an  unmedioteatiiity,  or  a  present  plcosnro.  Many 
^^■biugR,  m  fuct,  iA-hich  wc  rofUs6  t«  mil  tt^rAiE,  have  a  mnch  more  certain 
^^ptiUty  thaa  some  othera,  to  which  that  epithet  is  ssaaUj  appU<2d. 
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miMiey  m  the  country.  Little  hj  little  aU  nations  become  tnbn- 
tory  to  her  who  holda  the  scei>tTe  of  the  fasiiions.  A  country 
fertile  in  amusements  may  be  looked  ujion  as  a  great  theatre, 
"wblcb  18  in  part  stippprled  at  the  expense  of  a  crowd  i>f  curious 
Bpectatora  dr&uru  to  it  &f>m  nil  parts. 

It  may  happen,  too,  that  ttiis  pre-eminence  in  objects  of  amase- 
meat,  litei^ture,  and  tuste,  tende  to  gain  for  a  people  the  gowl 
"will  of  other  nations,  Athens,  which  was  called  the  eye  of 
Greece,  was  saved  more  than  onc^  by  the  sentiment  of  respect 
which  superiority  of  ci^Tlization  inspired.  The  halo  of  glory 
which  encircled  that  home  of  the  arta  served  a  lonj;;  time  to  hide 
its  weakness;  and  everytlting;  which  was  not  barbarian  was  in- 
terested in  the  preservation  of  a  city,  the  centre  of  politeness  and 
of  intoliei-tual  pleasures.  ^1 

£ut,  after  all,  it  must  be  admitted  that  ttiis  deducing  object  V 
may  be  abandoned  without  risk  to  the  sole  resource  of  voluntary 
contributions.  At  least,  everything  essential  ought  to  be  pro- 
vided for  belbre  giving  one's  self  up  to  expenses  of  pure  orna- 
ment. It  will  bo  time  to  provide  for  actors,  painters,  and 
architects  after  the  public  faith  is  satisfied;  when  individuals 
have  been  indcranitied  for  the  losses  occasioned  by  war,  crimes,  • 
sjid  physical  calamities ;  when  the  support  of  tbe  indigent  is  pro- 
vided for;  till  then*  all  such  expense  would  be  an  unjust  pre- 
farenoe  granted  to  brilliant  aecesaariea  over  objects  of  necessity. 

Such  expenses,  iinder  such  circumstances,  are  very  contmiy  to 
the  interest  of  a  sovereig:n,  because  the  reproaches  they  occasion  ^ 
will  always  be  much  exonerated ;  for  it  needs  no  sagacity  to  ^M 
invent  them,  but  only  passion  and  humour  to  set  them  distinctly 
forth.  It  is  well  known  what  efficacy  they  have  had  when 
wrought  into  pieces  of  papular  eloquence,  and  employed  to  stir 
Up  the  people  agaiast  regal  govcmmclit.  Though  it  be  true  that 
rerything  conspires  trO  throw  kinga  into  tliis  illusion, — so  fur  as 
regards  the  luxury  of  amusctaeats,  have  they  ever  fallen  into 
excesses  so  great  as  thoso  of  many  republics?  Athens,  at  on 
of  most  pressing  dangers^  despised  alike  the  eloquence  of 
Demosthenes  and  the  threats  of  Philip,  eugroeixd  with  a  iu>ed 
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more  urgent  than  doffjicc,  an  object  moro  esEcntial  ihnn  the 
mfiintenance  of  liberty.  The  gravest  af  friiues  was  the  diversion, 
even  for  wonte  of  tlie  etfite,  of  the  ftinds  deetined  to  tlie  support 
of  the  theatres.  And  at  Rotub,  was  not  the  pasBion  for  spcctacleB 
j-Camed  to  an  equal  extreme  ?  It  was  necessary  to  lavish  the 
glQQSDree  of  the  world,  and  the  spoils  of  nationd,  to  captivate  the 
^Rlffi^(kge9  of  the  eoveri'ij^  jM^ople.  Tt>rror  pprcad  through  a 
vhol©  country,  whenever  a  pro-consul  was  about  to  give  a 
lectacle  at  Bome  j  an  hour  of  the  tujignifieenceR  of  tho  ciroufl 
it  into  despair  a  hundred  thousand  inhahitante  of  the  pro- 


CHAPTEK  XV. 


EjtampUt  of  AUiitht  upon  Stcuntj/. 

It  will  be  useful  to  give  BOmo  erxamples  of  what  I  mean  by 
att^tcfut  upon  neeuriUj,  It  "wiU  bo  «  means  of  putting  principles 
in  a  clearer  lights  and  of  showing  that  what  is  unjust  in  moraift 
cannot  bo  innocent  in  politics.  Nothing  is  more  common  than  to 
authorize  under  one  name  what  wotUd  be  odious  under  another* 
\  And  here  I  cannot  help  observing  the  bad  effects  of  one  branch 
of  classical  education.  AVe  are  UL'cuatomed  from  our  earliest 
youth  to  see  in  the  history  of  the  Botnan  people  public  aeta  of 
injustice,  atrocious  in  themselves,  always  coloured  with  ftpedaua 
Games,  always  accompanied  by  a  proud  eulogy  on  Roman  \-irtueSi 
The  abolition  of  debts  plsiys  a  grtat  part  from  the  earliest  times 
cf  the  repubhc,  A  withdrawal  of  the  people  to  Mount  Avcntine» 
when  the  enemy  wm  at  the  gates  of  Home,  forced  the  Senate  to 
p&aa  a  sponge  over  the  rif^hts  of  cre:lit<:)r8.  Tho  historian  exeitea 
all  our  interest  in  favour  of  the  fraudulent  debtors  who  paid  their 
debts  by  a  bankruptcy,  and  docs  not  fail  to  render  odious  those 
who  were  despoiled  by  an  act  of  violence.  And  what  was 
gamed  by  that  injuslieo  ?  Usury,  which  had  served  as  a  jiretext 
for  the  robbeiy,  could  not  but  be  augmented  the  very  next  day 
after  the  catastruphe ;  for  the  exorbitant  rate  of  interest  was  only 
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the  pric:^  of  the  risk  caused  by  the  uncertainty  of  eugagemente. 
The  foundation  of  the  Roman  colonics  has  been  celebrated  as  a 
work  of  profound  policy.  It  always  consisted  in  despoiling  a 
part  of  the  lawful  proprietors  of  a  conq^uercd  country  to  create 
cstrtblishmenta  in  the  way  of  faTour  or  reward. 

This  proceedingj  so  cruel  in  its  immediate  effects^  was  yet  moro 
fatal  \n  its  consequences.  The  Romsins,  accustomed  to  violate  all 
the  rights  of  property,  knew  not  where  to  check  themflolvcB  in 
this  career.  Thence  the  perpetual  demand  for  a  new  division  of 
land*,  which  was  ever  the  fire-brand  of  the  scflitious^  and  which 
contributed  under  the  trixiiuvimte  to  a  frightful  system  of  geiicral 
coafiscatione. 

The  histxiry  of  the  republics  of  Greece  ia  fuU  of  facts  of  the 
Bamt!  kind,  ulis'iip  presented  in  a  manner  plausible  enough  to  lead 
aatray  superticial  icquirera.  \Miat  abuse  of  reasoning  has  there 
been  upon  that  division  of  lands  brought  about  by  Lyeiirgus,  to 
servo  as  a  basis  for  Ms  community  of  warriors ;  in  whioh,  by  an 
inequality  the  most  shocking,  all  the  rights  are  on  one  aide,  and 
all  the  servitude  on  the  other ! 

These  attfir.ks  ujjon  stcurity^  which  have  found  so  many  offlpioufi 
defendci'a  when  the  question  has  been  of  the  Greeks  and  the 
Bomansi,  have  not  oxpcricnoed  the  saniG  intlulgtmce  when  the 
monaRhs  of  the  East  have  been  the  actors.  The  despotism  of  an 
iitdividmd  has  nothing  seducing  in  it ;  bcejiuBo  it  confines  itself 
loo  eyidently  to  his  person  alone ;  there  are  a  million  ehanoea  of 
sufiV'iiuj^  from  it,  to  one  of  enjoying,  liut  the  despotism  exercised 
by  a  multitude  deceives  weak  minds  by  a  faL*e  image  of  the 
public  good.  We  place  ourselves  in  imagination  among  the  great 
number  that  coiamimds,  instead  of  supposing  ourselves  among 
tlie  small  number  that  yields  and  suffers.  Let  us,  then,  leave  in 
peace  the  sultans  and  the  vi^iera,  "We  may  be  sure  their  injustice 
will  not  be  glossed  over  by  the  flatteries  of  hiatorianB.  Th^ 
reputation  serves  as  an  autidoto  to  tlieir  example. 

We  may  dispense,  for  the  same  reason,  with  inslaling  upon  such 
attacks  upon  security  as  national  banknipteies ;  but  we  m^ 
remark,  in  passing,   a  curious  ciFect  of  fidelity  to  engagements 
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upon  the  authonty  of  the  govcmment  itsplf.  In  England,  since 
tlie  Kevolutionj  the  cngtigprncnta  of  the  state  have  alwuya  been 
saercdj  90  that  individiuila  who  lend  to  the  govennnent  never 
demand  any  other  pledge  than  the  national  credit ;  and  the  eol- 
lectioQ  of  the  imposts  assigned  to  pay  the  interest  of  the  debt  has 
always  remained  in  the  hands  of  the  king.  In  YrancCj  under 
the  nionarchy,  vioktionij  of  the  puhlic  faith  wore  so  frequent, 
thflt  those  who  miide  advancea  to  the  ggveninLtnt  were  in,  tho 
hfthit,  from  an  early  period,  of  requiring;  the  collection  of  tho  im- 
posta  to  he  intrusted  to  them,  and  of  paying  themselves  with 
their  own  hands.  But  this  airangroment  e^st  the  people  dear ; 
for  the  public  creditor  had  no  interest  to  consult  their  conTe- 
jiiencei  and  it  coat  the  piince  yet  dearer,  since  it  depriTod  hita 
the  ftffeetioiiB  of  the  people.  When,  in  1787,  the  announoe- 
^ment  of  a  deficient  revenue  alarmed  all  the  creditors  of  the  «tate, 
that  chiBsso  interested  in  England,  in  the  maintenance  of  govern- 
ment, showed  itself  in  Franee,  ardent  for  A  rcTolution.  All 
(thought  they  mw  their  own  security  in  taking  away  from  the 
Bovereign  the  admimBtnition  of  the  ftnanceg,  end  placing  {hem  ia 
the  hands  uf  a  national  eonncil.  It  h  well  known  how  far  the 
event  answered  to  Uieir  hopes.  But  it  is  not  the  leas  intertsting 
to  ohfjervo  that  the  fall  of  that  monarchy,  which  appeared  bo  im- 
moveahle,  wa?  owiog^  in  no  small  measure^  to  the  distnifit  which 

^BO  many  violations  of  the  public  faith  had  caused. 

^b  But  among  the  many  attaekn  up&n  securii^  committed  throngh 
Ignorance,  inadvertence,  or  fabe  reasouflj  it  will  suffice  to  note 
Bome  individual  caaes. 

^h    1st,  We  may  regard  as  such,  ttunn  untquall^  hvied^ — thoso 

^"^disproportioued  imposts  which  spare  the  rich  at  the  expense  of 
the  poor.  The  weight  of  this  evil  is  aggravated  by  the  sentiment 
of  injustice  at  tho  idea  of  paying  more  than  one's  fair  proportion* 

fcCW■r^(f«  are  the  height  of  ineqimlity;  since  they  fall  entirely 
[)on  those  who  have  only  their  hands  for  their  patrimony. 
80  are  imposts  levied  upon  an  uncertain  fund ;  upon  persons 
ho  may  Itnve  nothing  to  pjiy  with*     In  that  case,  the  evi!  takes 
imothcr  turn.    Indigence  ntay  protect  ue  from  paying  the  tai, 
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but  it  fiabjocts  us  at  the  some  time  to  the  gravest  evils. 
Rufferings  of  want  toko  tho  place  of  the  inuonrempnoes  of  the 

impost.     This  is  tlie  rea*3n  why  a  poll-tax  is  go  unjust.     It  is 
possible  to  hftve  a  head,  and  to  have  nothiog  else. 

ImpoBta  which  fetter  industry,  such  as  monopolieB,  and  excln- 
aive  campEmics.  The  true  method  of  estimating  these  imposts  ifl, 
not  to  consider  what  income  they  pay,  hut  what  they  prevont  from 
beiJig  paid. 

ImjKJBt^  upon  necessoriea.  "ftliat  physical  privationSf  what 
nud^idie?,  what  deaths  thoy  produce,  no  man  can  tell !  These 
s-uffcriag?,  caused  by  tho  fault  of  the  govcmmeatr  arc  confotmdied 
with  ncituml  evils  which  it  cannot  prevent. 

Imposts  upon  private  sales.  Generully  speaking,  it  ifl  neccsall^ 
which  causes  these  suleB ;  and  the  tax-gatherer,  coming  in  at  an 
epoch  of  distress,  levies  an  extraordinary  tribute  upon  an  "oafaff- 
tnnate  individutU., 

Imposts  upon  public  sales,  or  sales  at  auction.  Here  the  dis- 
tress is  fully  proved;  often  it  is  extreme,  and  the  fiscal  injusticse 
is  most  manifest. 

Taxes  upon  law  proceeding.  They  include  all  kinds  of 
attacks  ujion  aecurity,  since  they  are  equiv^ont  to  refusing  tha 
protection  of  the  law  to  all  those  who  cannot  p&y  for  it.  They 
consequently  oiS'er  a  hope  of  impunity  to  crime.  It  is  only  ueoe*- 
Bary  to  choose  az  objects  of  injuBtice  individuals  who  cannot 
afford  the  advances  necessary  to  a  judicial  prasecution,  or  who 
are  not  rich  enough  to  run  the  ri^, 

2nd.  A  forced  £krnttott  o/tlif  Ttf/zic  o/'JI/bflfy.— This  is  n  bank' 
ruptcy,  since  the  goveTnment  does  not  pay  all  that  it  owes;  a 
fraudulent  bankruptcy,  siaue  there  is  a  serabknee  of  paying ;  and 
a  foolish  (hiud,  which  de<:-eive9  nobody.  A3  far  as  it  goee,  it  is 
equivalent  to  an  abolition  of  debts.    The  theft  which  the  govern' 

mt  commits  upon  its  own  creditore,  it  autborizefl  every  debtor 

to  commit  upon  his,  thoqgh  without  any  profit  from  it  to  the 

public  treasury.     And  when  thia  course  of  injiiati^  is  completed ; 

after  this  operation  has  eafecbled  confidence^  i-uined  honest  men. 

•  eiuiched  rogues,  deranged  commerce,  disordered  taxation,  and 
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caused  a  thousand  indi^-idual  evils,  it  dooa  not  leave  the  least 
advantage  to  the  govemment  which,  it  hcia  disboiiotired.  Expense 
and  incorae  presently  retyrri  to  the  same  proportions  as  before. 

3rd.  Forced  Beiiucfion  of  ihe  Jitte  of  Inicred, — Hegarded  as  a 
uestion  of  political  ecocoray,  reducing  the  rate  of  interest  by 

,w  is  injurious  to  wealth,  because  it  ie  prohibitiag  the  payment 
of  any  premium  for  the  ijitroductiaa  of  foreign  capital ;  it  is  pro- 
hibiting, in  many  c^i&es,  new  brandies  of  commerce,  and  ereii 
old  ones,  if  the  legal  interest  ia  not  Buffieient  t^  balance  the  risks 
of  the  cnpital  employed^  But  with  a  more  immedinte  view  to 
eeeuiity,  it  is  taking  away  from  lenders  to  give  to  borrowers. 
Let  the  rate  of  interest  be  reduced  by  !aw  a  fifth  part  below  its 
natural  level,  and  the  event  is  the  same  to  the  lenders  as  if  they 
were  plundered  every  year  by  robbers  of  the  fifth  part  of  their 
fortuues. 

If  the  legislator  finds  it  good  to  take  away  &om  a  particuliur 
of  citizens  a  fifth  part  of  their  revenue,  why  stop  there  ? 
y  not  take  away  another  fifth  part,  and  still  another  ?  If  the 
first  ]*eduction  angwered  itg  end,  a  further  reduction  will  answer 
it  in  the  Burae  proportion  ;  and  if  the  measure  is  good  in  one  case, 
why  should  it  bo  bad  in  the  other  ?  Wbcrever  we  stop,  it  is 
neeeesory  to  have  a  reason  for  stopping;  but  whatever  reason 
prevents  the  second  step  will  be  just  as  good  to  prevent  the  first. 
This  operation  is  exactly  the  same  as  diminishing  nentfl  under  the 
pretext  that  the  proprietors  are  useless  consumers,  and  the  farmers 

oductive  labourers.  If  you  ahafce  the  principle  of  security  as 
t*  one  class  of  cittzensj  you  shake  it  for  all.  The  bundle  of 
rodii  is  its  emblem. 

4th-  Gmeral  Confucatiom* — ^I  refer  to  thia  head  Texations  exer- 
cised upon  a  sect,  upon  a  party,  upon  a  clftss  of  men,  under  the 
Tagne  pretext  of  some  political  crime — a  pretext  so  n^e  that, 
while  it  is  pretended  that  the  confiscation  is  a  punishment,  there 
is  often  room  to  believe  that  the  crime  has  been  created  for  the 
e  of  the  confiscjition.     History  presents  many  cxamplus  of  triich 

bbery.  The  Jews  have  often  been  its  object;  they  were  too 
rich  not  to  he  always  guilty.     Financiers  and  farmers  of  the  public 
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revomiOk  for  the  same  reason,  hare  been  often  subjreted  to 
were  called  ahainherfi  of  fire  {cJuimhrrnitfdfnieti).  Wliile  the 
of  fniect'ssion  remained  unfixed,  everyboii}'  at  the  eovcreigH** 
death  might  hecomc  gnilty;  and  the  epoilB  of  the  ranqmshed^ 
formed,  in  the  hands  of  the  Bucet'ssor,  a  treasure  of  rewards, 
a  repuhlic  torn  by  factions,  each  half  of  the  nation  dynounees  the 
other  as  traitors ;  and  let  the  systL-m  of  confiscations  be  once  intn>- 
duced,  and  particR,  ae  at  Kume,  become  in  tum  the  derourcrs  of 
each  other. 

The  crimes  of  the  powerful,  and  especially  the  criinee  of  th' 
popular  party  in  di'mocnicies,  have  always  found  apologists. 
*'  The  greatcrpart  of  these  great  fortunes^"  it  is  said,  **  have 
founded  upon  injustice  ;  and  what  has  been  plimdered  from 
public  may  aa  well  be  restored  to  the  public,"  To  reason  in 
way  la  to  open  an  unlimited  cureer  to  tyramxy.  It  is  a  permisei 
to  preHume  crime  instead  of  proving  it  According  to  this  lo^ 
it  ia  impossible  for  a  rich  man  to  be  innocent  Ought  a  punish- 
ment fto  BCTtTC  as  confiscation  to  be  inflicted  in  gross,  without 
examination,  M^thout  detail,  without  proof?  Does  a  procedui^ 
which  would  be  declared  ntrodoue  if  employed  dgainat  an 
individuals  becomo  lawful  when  directed  aguiust  a  whole  class  of 
citizens?  Can  wc  make  our«:lrca  deaf  to  the  evil  we  are  doing 
because  of  tlie  nambet  of  the  suflerers  whose  cries  are  mingled 
together  in  this  eom  mon  shipwreck  ?  To  plunder  great  proprietora, 
imder  the  pretext  that  some  of  their  ancestors  have  acquired  tb^ 
opoleuco  by  unjust  means,  i^  like  iKimbarditig  a  city  because  somA 
robbers  are  thought  t^o  be  concealed  in  it, 

6th.  Dismlution  ttf  Com'tnU  find  of  Monadic  Ord^r^^^—The  d 
for  their  abolition  was  &igned  by  reason  itself;  but  its  exec 
should  not  have  boon  abandooed  to  prejudice  and  to  aTarice.  It 
would  have  been  enough  to  have  forbidden  these  societies  to  admit 
new  membors.  In  that  ease  they  would  have  died  away  gra* 
duaUy.  Individiiflla  would  have  suffered  no  pri^-alion.  The 
revenues  as  they  fell  in  might  have  been  appropriated  to  some 
u&efol  object;  and  philosophy  would  havo  applauded  an  oiierution 
exttdlent  iu  principle  and  auld  in  its  executioTi,     But  this  alow 
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process  is  "not  ttut  ivhich  cupidity  Iotcs*  It  would  seem  as  if 
&jvcreigTis»  in  dissolving  these  Bocictioe,  bad  wished  to  puiii&h  the 
members  for  some  wrong  they  had  done.  In  place  of  regarding 
them  as  orphiina  and  iuvtdide,  deserdng  all  the  coTOpiidsion  of  the 
legislator,  they  were  looked  npon  as  enemies,  whjs  were  treated 
with  clemeDiij  even  when  they  wert^  stripped  of  all  their  wealth 
And  redutod  to  absoltito  want. 

Gth.  Sujtjfrefifttoa  of  Ft'UHwm  and  Plaees  u^ithoitt  Indemnity  to  the 
JPofa9Mor». — This  attack  upon  aecturity  merits  the  rather  a  parti- 
ctilar  mention,  becduae,  instead  of  being  blamed  as  an  injiiHtice,  it 
ifl  oftfeJi  approved  as  an  act  of  economy  and  reform.  Envy  ia  never 
so  much  at  its  ^asf^  as  when  it  can  conceal  itself  under  the  mask 
pf  ptttriotiflm  and  the  public  good.  But  the  public  good  requires 
ly  the  abolition  of  sinecurBs;  it  does  not  demand  the  ruin  of 
10  persons  who  hold  them. 

The   principle  of  security  requires   that   reform   should   bo 
;nded  with  complete  indemnity.     The  only  benefit  that  can  be 
^lawfully  dni.wn  from  it  ia  the  conversion  of  a  perpetual  into  a  life 
annuity* 

Ib  it  said  that  the  immediate  suppression  of  these  places  wiU  be 

gain  to  the  public  ?     This  argument  is  gophiatical.     The  sum  in 

question  would  doubtless  bo  a  gainj  considered  in  itself,  if  it  cmne 

from  abroad^  or  if  it  were  acf|uircd  by  commerce  ;  but  it  ia  not  a 

gain  when  taken  from  the  hands  of  certain  individutJs,  who  are 

tbema^lvea  a  part  of  the  public.     Would  a  family  be  the  richer 

beeause  the  father  bad  taken  evcrj'hbiug  from  one  of  his  children, 

the  better  to  endow  the  others  ?     Even  in  such  a  casCj  the  gpoils 

one  child  would  increa&u  the  inheritance  of  his  brothers,  and 

Hiie  evil  would  not  be  a  total  loss ;  it  would  produce  a  portion  of 

good.     But  when  the  question  is  of  the  public,  the  profit  of  a 

place  suppressed  is  divided  amoug  the  whole  community,  while 

the  loss  fiills  entirely  upon  one.     The  gain,  spread  among  the 

^HkDultitude,  ia  divided  into  impalpable  parts;  the  loss  is  i;«  holly 

^Helt  by  bim  who  alone  supports  it     The  result  of  the  operation  ia 

^ — it  does  Qot  eiu'ich  the  party  that  goinsj  and  it  reduces  him 

who  lo«j3  to  poverty.     Instead  of  one  phice  suppressed,  euppoM 
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a  thousand,  ten  thousand,  a  bundreii  thousand.  Th&  total  disad 
vuntage  \rill  rDmain  the  i^me.  The  plunder  taken  from  thousands 
of  ujdividuals  must  be  divided  among  millions.  Your  streets  will 
everjTvhc^ro  proseut  unfortunate  citiac-ns  whom  yon  will  hAve 
pluDgt^d  into  indigence;  and  you  will  hardly  sec  an  individuid 
•who  will  be  sensibly  tbe  richer  by  virtue  of  these  cruel  opcratioiifi. 
Groans  of  paia  ajod  cries  of  despair  will  resound  03  every  side. 
The  crioB  of  joy,  if  there  are  any,  will  not  be  expressions  of  hnp- 
pineas,  but  of  that  antipathy  which  n?joiee8  in  the  misery  of  its 
vietima.  Ministet^  of  kings  and  of  the  people,  it  is  not  by  the 
wretchedneas  of  individualfi  that  you  will  jiroduee  the  happiness 
of  nations!  The  altar  of  the  public  gv^od  demnndd  barbii^ous 
.facrlfices  as  little  as  the  altar  of  the  Divinity. 

I  cannot  yet  quit  the  subject ;  for  the  estflblishinent  of  the 
principle  of  security  demande  that  cjror  should  be  pursued  into 
all  its  retreats. 

What  means  do  men  taic  to  deeeive  tbctnaclves  or  to  deceive 
the  people  on  the  subject  of  sut'h*great  injustice  ?     They  liavo 
teeouree  to   certain  pompous  maadms  which  are  a  mixture  of 
truth  and  falsehood,  and  which  give  to  a  question,  simple  in  h 
itself,  an  air  of  depth  and  political  mystery.     The  interest  of  ^| 
individuals,  it  is  said,  oug;ht  to  yield  to  the  public  interest.     But 
what  does  that  mean  ?     Is  not  one  individual  as  much  a  part  of 
the  public  as  another?    Tliis  pubHc  interest,  which  you  intro- 
duce as  a  person,  is  only  an  abstract  term ;  it  represents  nothing 
but  the  maas  of  individual  interests.     It  is  necessary  to  take 
them  all  into  occotuit^  instead  of  considering^  some  as  all^  and 
the   others   as   nothing.     If  it  is  a  good  thing  to  sacrifice  the 
fortune  of  one  icdividuid  to  augment  that  of  others,  it  will  be 
yet  better  to  soerifiee  a  second,  a  third,  a  hundred,  n  thousand,  H 
Ml  unlimited  number ;  for  whatever  ma)-  be  the  number  ef  those  ^ 
you  buve  sacrificed,  you  will  always  have  tbe  amne  reason  to  add 
one  more.     In  one  word,  the  interest  of  everybody  is  sacred,  or  ^M 
the  iatereat  of  nobody.  ^B 

Individual  interests  are  the  only  real  interests.  Take  care  of 
the  individuals;  never  molost  them;,   acvcr  eiiffcr  uny  oao  to 
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olest  them,  aud  you  will  huve  done  eiio\ig:h  for  tho  public. 
"Would  jt  be  belifved  that  ihoro  are  men  8o  absurd  as  to  lo-se  pos- 
Iprity  bt  tter  than  the  present  generation  ;  to  prefer  the  mtm  who 
is  not  to  the  mtci  who  is;  to  torraeut  the  living  uuclc-i-  pretext  of 
doing  good  to  those  who  are  not  born,  and  T^'ho  perhaps  noTcr 
will  be? 

IT]»op  a  multitucle  of  occasionSj  men  who  have  suffered  by  thft 

leratioa  of  a  law  hftvq  not  clured  to  coraploin,  or  buvc  not  been 
listened  to,  by  reason  of  this  false  and  obscure  notion,  that  private 
intercfit  ought  ta  yiehi  to  public  interest.  But  if  it  t?omc9  to  a 
question  of  generosity,  who  is  loudest  called  upon  to  esertiso 
it, — the  wliole  towards  one,  or  one  towards  the  whole?  An  cNil 
ielt,  and  a  benefit  nat  felt;  such  is  the  result  of  these  admirable 

L'rtttioiis  by  which  icdividutds  are  sacrificed  to  the  public  i 

I  shall  conclude  by  a  general  observation  of  groat  importanco 
The  more  the  principle  of  ptxjperty  is  respected  the  stronger  hold 
it  takes  on  the  popular  mind.  Slight  attacks  upon  this  principle 
pare  the  way  for  heavier  onee,  A  long  time  has  been  neces- 
to  carry  properly  to  the  point  where  we  now  see  it  in 
civilised  societies;  but  a  fatal  experience  has  shown  with  what 
facility  it  eun  !»  shaken,  and  how  easily  the  savage  instinct  of 
plunJcr  gets  the  better  of  the  laws,    Govemnienta  and   the 

opie  are,  in  this  respect,  like  tamed  hons  ;  let  them  but  ta«te  a 

op  gf  blood,  and  their  native  ferocity  revives. 

Si  iorritla  j)an*u« 
FcTnV  in  ora.  ffnutr,  rtdiunt  ro.fctMjiw/iiT'rw^M*  ; 
Admanitisqm  tmneat  giuiaio  jiifl(^tn#/MU<r«#, 
Fvntt,  tt  a  trepido  vh  ahMiinet  era  rua^strQ. 

LV'CAX,  W. 

If  bnt  a  littlo  blood 
Touch  hi(8  hot  mouth,  fnry  and  rage  return  j 
Hia  counselled  jnwB  aweil  with  the  taat'^d  gora ; 
He  mvea  ;  and  from  his  trembling  keeper  EM:arcc 
KoBtnuuB  luB  beethi 
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'^AaTTA0E3,  in  Xenopbon's  Cyrttptediu^  asks  Cyrus  to  g^ve 
account  of  Ijia  last  lesBan*  CjTUS  answers  thiia :  '  One  of 
boys  iu  our  feiliool  who  had  a  coat  too  smnll  for  hitn  gave  it  to 
one  of  Ma  comiJBtiions  a  little  smalJcr  tban  himself,  and  took 
away  bis  coat,  whiuh  was  too  large.  The  preceptor  made  me  the 
judgt?  of  tliia  dispute,  and  I  dtrided  that  the  matter  should  be 
Jeft  as  it  was,  since  both  rurdea  st^med  to  he  better  accom* 
modated  than  before.  Upon  which  tht?  preeejitor  pointed  out  to 
me  that  I  hud  done  itvrungt  for  I  had  been  satisticd  with  con- 
sidering the  couveiiicnce  of  tiie  tiling,  whorcas  I  ought  first  to 
have  looked  at  tbf  justice  of  it ;  and  justice  nrver  would  allow 
Wolcnce  to  be  done  to  any  one's  propiaty.'  " — Montaipnf^ a  Enaa^t^ 
book  i.  ch,  xxiv. 

W^hat  ou|,'ht  we  to  think  of  this  decision  ?  At  the  first  vi«w  it 
would  appear  Ibiit  a  tbri't'd  exchange  is  not  tiunlrary  to  security, 
proTidL'd  an  equiJ  value  is  given.  How  can  I  be  said  to  lose 
in  consequence  of  a  law,  if,  after  it  has  had  ita  fidi  efiect,  the 
amount  of  my  propcrt}*  rcmainB  the  same  as  before  ?  If  one  has 
j^ained,  and  the  other  has  not  Itist,  the  operation  Buenxs  [to  be 
a  good  one. 

Ko;  it  is  not.  He  whom  you  suppose  to  huve  lost  nothing  by 
a  forced  exchange,  in  reiility  haa  lost;  since  everything  moveable 
or  iminuvtable  has  different  values  for  different  persons,  aceord- 
inj^  to  circumstances,  and  everj'  one  expects  to  enjoy  the  favouT- 
ablc*  cii'cumaLaiicea  which  may  augment  the  valuw  of  such  ot  such 
a  part  of  his  property.  If  the  house  that  Peter  occupies  would 
be  more  valuable  lo  ruul,  that  is  no  reaeon  why  Paul  shoKild  bo 
gi*atified  by  forcing  Tetcr  to  yield  the  hoosc  to  him  for  the  sum 
wliicb  it  is  worth  to  himself  Tliat  would  be  to  deprive  Peter  of 
the  benetit  wbieh  ho  has  a  right  1o  denvc  from  the  very  circiim.- 
stfuice  that  the  bouse  is  woiih  more  to  Paul. 

And  suppose  Paul  should  say  that  for  the  sate  of  peace  he 
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liad  offered  a  price  above  the  ordinary  value,  and  that  Peter 
n'fuses  it  out  of  pure  obstinacy,  still  it  might  be  replied  to  hira, 
•*  This  fiurplus  of  price  which  you  pretend  to  have  offered  is  only  a 
eiipposition.  of  yours,"  The  opposite  Bupposition  is  just  as  pro- 
bubk,     Por  if  you  had  really  oifercd  more  than  the  house  is 

orth,  he  would  have  hastened  to  seize  bo  fevonrahle  a  circmn- 

itnce,  which  might  not  ooeor  again,  and  the  bar^in  would  have 

CD.  6oun  concluded.     If  he   did  not  accept  your  offer  it  ia  n 

proof  that  you  were  deceived  in  your  estimate,  and  that  if  the 

house  were  taken  from  him  on  the  conditions  you  propose,  it 

would  be  an  injury  to  his  fortune,  if  not  to  what  he  possessea, 

,t  least  to  what  ho  has  a  right  to  acquire. 

No,  Paul  will  peply ;  he  knows  that  my  estimate  ifl  higher 
than  flnytliin^  he  can  expect  in  the  ordinary  course  of  things  ; 
Lut  he  also  knows  my  necessity,  und  he  refuses  a  reasonable 
offer  in  hopes  to  derive  an  unfair  advantage  from  my  situation. 

I  perceive  a  principle  which  may  serve  to  settle  this  difference 
etwccn  Paul  and  Peter.  Things  must  he  distiagiiished  into 
two  clttssesj  those  which  ordinarily  have  only  thm  intrinfiic  value, 
and  those  which  are  fiusceptible  of  a  value  of  affection.  Kouaes 
of  the  common  sort,  fields  cultivated  in  the  usual  way,  a  crop  of 
hay  or  com,  and  ordinarj^  kinds  of  manufacturcB,  seem  to  belong 
to  the  first  class*  To  the  second  may  be  referred  pleasure- 
rounds  and  gardeus,  libraries,   pictures,   statues,  coUectiona  of 

,tural  liistory*  A  forced  exchange  of  such  objecta  should  never 
e  penniited.  The  value  they  derive  from  a  eentimexlt  of  affec- 
tion cannot  be  appreciated.  But  objecta  of  the  first  claas  may  he 
pubmitted  to  forced  exchanges  whenever  it  is  the  only  meiina  to 
prevent  great  loasea.  I  possess  a  piece  of  land  from  which  I 
derive  a  cousiderable  revenue,  but  which  I  can  approach  only  by 
a  rcfftd  ninning  along  the  ('dge  of  a  river.  Tho  river  overflows 
and  washes  away  the  road.  Ify  neighbour  obstinately  reiUscs 
me  a  passage  along  a  strip  of  land  which  is  not  worth  the 
liuudredth  part  of  my  field.  Ought  I  to  lose  my  all  through  the 
caprice  or  hostility  of  an  unreasonable  neighbour  ? 

But  to  prevent  the  ahuae  of  a  principle  so  delicate,  rigorous 
L  1.^ 
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rules  ought  to  be  laid  down.  T  say,  tlien,  that  for*-'t>d  oxebang**' 
oa^ht  to  be  permitted  to  prerent  a  grent  loss,  rs  in  tht?  vvee  of  a 
field  rendered  inaccessiljlc  except  by  o  piiesa^  through  unrpther. 

By  ohsen'ing  all  tlie  scruples  of  the  En;ilifih  legislators  in  tlii»l 
behalf^  we  raay  perceive  tlie  respett  which  ie  paid  in  that  country 
to  the  rights  of  property.     If  anew  road  i*  to  be  opened,  an  Act, 
of  Parliauiejjt  must  be  Erst  oblrtbi'd.     All  interoet^Mi  are  hfurd, 
and  the  le^slature,  not  contf-nt  with  oseigning  an  equitivble  «ati«- 
fiiction  to  the  propriebirs,  protects  houses,  g-nrdons,  and  eueh  othcfj 
objects  afc  may  havo  a  value  of  affection,  by  fipecial  esceptiotw  ia 
the  Act, 

Forced  exohnti^s  may  also  be  justified  whenever  the  obstinttcy 
of  an  individual  or  of  a  small  nunibcr  are  cle»rly  hostile  to  thaj 
advantage  of  a  great  namhcr.  f?o  in  the  Tnjitterof  the  EngliRbi 
Iiiclosure  Acta,  the  opposition  of  a  few  has  not  been  sufttred  to 
prevail,  and  the  sale  of  houses  is  often  compelled  by  tho  Uw 
where  the  convenienre  or  the  he,-ilth  of  cities  reqnirea  it. 

The  question  is  of  forced  excJumgrftj  not  of  foreed  transfentij 
for  Q  transfer  is  not  an  exchange  ;   and  a  forced  transfer  withoi 
equivalent,  even  for  the  benefit  of  the  statet   would  bo  a  nai 
injustice,  an  act  of  power  devoid  of  that  tenderness  which 
principle  of  utility  ever  demfmdf. 


CHAPTER   XVII. 

Poicer  of  Ihd  Law*  o^^r  Sxpeetitthn. 

The  k'gislator  is  not   master  of  the  dispositions  of  the  burnt 
heart,  he  ia  only  their  interpreter  and  their  minifiter*     The  goud^j 
ncas  of  the  laws*  depends  upon  their  conformity  to  general  ex- 
prrfaii'on.     The  legislator  ought  to  be  well  acquainted  with  the 
jirogress  of  this  expectation^  in  order  to  aet  in  coneert  with  it. 
Tin's  should  be  the  end  j  let  us  inquire  into  the  conditions  neeed-^B 
SBfj  to  attain  it.  V 

1st.  The  first  of  these  conditions,  but  at  the  same  time  the  most 
dlBlcult  to  fulful,  is  thi»>,  that  ths  laics  should  be  anterior  to  »xptcteh- 
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If  we  could  sappose  a  new  people,  n  generatioa  of  cliildR'n, 
the  loyislator  finding  no  expectations  already  fgnned  iu  coutra- 
iliction  to  hk  riewt*,  might  fashion  them  at  his  pleasiiixi^  as  the 
Btatuaiy  does  a  blotk  of  marble.  Btit  oa  there  existe  already 
among  ail  people  a  niuitimde  of  expectations  founded  tipou 
ancient  laws  or  ancient  usogep,  the  legislator  is  forced  to  follow 
a  sr^tum  of  conciliatioa  and  of  Liimooring  which  comtuntly 
letters  him. 

The  very  &i^t  laws  found  some  expectations  already  formed* 
For  we  have  seen  that  prior  to  laws  there  existed  a  feeble  kind 
of  property ^ — that  ii^  a  sort  of  expectation  of  preserving  what  had 
been  acquired.  The  laws  retoived  their  £i"8t  detcrminution  from 
tlieae  anterior  expectntions,  they  huve  prodnccd  new  ones,  und 
UaTf  gmdually  ibrrat'd  the  channel  of  our  deairtja  and  hopes.  K o 
(gee  ean  be  made  in  the  laws  of  property  without  deranging, 
arlea»,  this  established  cun-ent,  and  Tvithout  opposing  mure 
to  it. 

Bo  yon  find  it  necessary  to  establish  a  law  contrary  to  the 
actual  expeetatioiLg  of  men?  If  it  la  pussiblep  you  should  bo 
arrange  matt^^rs  that  this  law  will  not  begin  to  tako  g^eet  except 
at  a  remote  period.  The  present  generation  will  not  feel  the 
change,  and  the  rising  gyneration  will  ho  prepared  for  it.  You 
will  thid  among  the  young  aimliariea  against  old  opinions,  you 
will  hot  wt>und  actual  interests,  beoiiuae  time  will  he  allowed  to 
prepared  for  a  new  order  of  things.  iUvcrj'thing  will  become  easy 
to  you,  because  you  will  have  prevented  the  birth  of  those 
expectations  which  otherwise  you  would  have  been  compelled  to 
Ctintradict 

2nd.  The  second  condition  i,H,  thai  tht*  laws  should  he  knini?n,  A 
law  which  ia  unknown  eon  have  no  effect  upon  cxptMitation,  it 
will  not  even  serve  to  prevent  a  contrary  expectation. 

Thb  condition,  it  will  be  eaid,  doea  not  depend  upon  the 
nature  of  the  law,  but  on  tlte  measures  which  are  taken  to  make 
it  public.  Thcac  nu'iii*iu:eB  may  be  sufficient  for  their  object, 
whether  the  luw  be  so  or  not. 

This  reasoning  ia  mure  specious  than  true,     There  are  somo 
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laws  BO  mnde  as  to  b«  more  easily  known  than  others.  Theiie*  are 
laws  conformable  to  expectations  tilready  formed,  laws  wliich 
rest  upon  natural  expectations.  This  aatiimlexpwtation,  that  18, 
tliia  fxptttation  produL'od  l>y  provious  hubits,  may  be  fuuudi'd 
upon  ft  superstition,  upon  a  hurtful  prejudice,  or  upon  a  percep- 
tion of  utility,  it  midies  no  difl'trence  which,  the  law  which  la 
confamied  to  it  ia  easily  bo  me  in  mind;  ia  fact,  it  was  in  tlic 
mind  before  it  rerrived  the  sanction  of  the  Ifgislatur,  But  a  law 
contrary  to  this  natural  expectiition  is  difficult  to  be  undfrslood, 
and  still  mote  difficult  to  be  remembered.  Another  nrroDgcinont 
always  suggesta  itself,  while  the  law,  strange  to  oil,  and  without 
any  root  in  the  nund,  tend-;  eonatontly  to  slip  from  a  plaee  tt> 
which  it  has  only  an  artificial  adhesion. 

Codes  of  ritual  law  hare  this  inconvenience  among  others, 
that  the  fantastic  and  arbitrary  rules  of  wMch  tbcy  are  uom- 
posed,  never  well  known,  fatigue  the  understanding  and  the 
memory;  so  that  man,  always  fearful,  always  in  fiiult,  always 
deiilc'd  by  some  imaginar}'  sin,  can  never  count  upon  iunoceaee, 
and  lives  in  perpetual  need  of  absolution, 

Expeotation  naturally  directs  itsell"  towards  the  laws  which 
moBt  important  to  society.     The  stmnger  who  eommits  a  theft,  a 
forgery,  an  aaaasaination,  should  not  be  suffered  to  plead  ignorance 
of  the  laws  of  the  co;intry,  since  he  could  not  be  ignorant  that 
acta  so  manifestly  hurtful  were  crimes  everywhere.  ^| 

3rd.  The  third  condition  is,  (hot  th»  lawn  nhotthi  he  eoHsiUftU.  ^* 
This  prindplo  ia  closely  connected  with  the  preceding,  but  it 
serves  to  placse  a  great  truth  in  a  new  light.  When  the  lawa 
have  established  a  certain  arrangement  ui>on  a  principle  generally 
admitted,  every  additional  arrangement  whit-h  is  consiBtent  with 
t^t  priuciplo  will  prove  to  he  conformable  to  the  general  eipee- 
tationu  Every  analogous  law  is  presumtdj  as  it  were,  beforehand. 
Each  new  application  of  the  principle  contributes  to  strengthen  it. 
But  a  law  which  has  not  this  character  remains  isolated  in  the 
mind  ;  and  the  influence  of  the  principle  to  which  it  is  opposed 
tas  a  force  which  tends,  without  ceasing,  to  drive  it  from  thej 
wry. 
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That  upon  a  man's  death  his  property  should  ^o  to  the  nest  of 
km,  is  a  rule  generally  admitU-Ti.  and  according  to  which  expec- 
tations are  naturally  formed.  A  law  directing  the  order  of  suo- 
cesBion,  which  should  conlbrm  to  this  prinejple,  would  obtain  a 

neral  approbation,  and  would  be  univereally  understood.     But 

e  more  this  principle  is  obscured,  -by  admitting  exceptiooB,  the 

ore  difficult  it  is  to  underst-nnd  the  law  and  to  remember  it. 
he  Engliflh  Common  Law  affords  us  a  striking  example.     It  is  so 

mpHratod  in  its  provisions  regulating  the  descent  of  property, 
It  admits  distinctions  so  singular,  the  decisiona  which  serve  to 
regulati*  it  are  so  subtle,  that  not  only  ia  it  impossible  for  simple 
good  sense  to  presume  its  regulationa  heforehand,  but  it  is  very 
difficult  to  diRcoTcr  thematall.     It  is  a  profound  study,  like  that 

the  raoflt  abstract  acienccs,  confined  to  a  smfiU  number  of  pri- 
vilegrd  men.  It  has  been  even  nect^ssary  to  Bub-divide  it^  for  no 
lawyer  pretends  to  understand  the  whole  of  it.  Such  has  been  the 
fruit  of  too  superstitious  a  respeot  for  antiquity  I 

When  new  laws  are  made  in  opposition  to  a  principle  estab- 
lished hy  the  old  oncs^  tho  stronger  that  principle  is,  the  more 
odious  will  the  iuconfiisteney  appear.  A  contradiction  of  senti- 
ment rcE>iilts  from  it,  and  disappointed  expectations  accuse  the 
legislator  of  tyranny. 

In  Turkey,  when  an  officer  of  the  government  dies,  the  Sultan 
takes  puggessiun  of  his  entire  fortune,  and  liis  children  fall  at  once 
from  the  height  of  opulence  to  the  depths  of  poverty.  This  law, 
which  overturns  all  natural  expectations,  wtis  perhaps  borrowed 
from  some  other  oriental  government,  in  which  it  was  less  incon- 
fiistentand  lessodious^  because  the  sovereign  entrusted  employments 
only  to  eunuchs. 

4th.  The  fourth  condition  is,  that  the  laws  should  he  contisimt 
vith  thf  principh  of  utthf*/ ;  for  utility  is  a  point  towards  which 
all  expectations  have  a  natural  teudcncy. 

It  is  tnie  that  a  law  conformable  to  utility  may  happen  to  be 
OOntrary  to  public  opinion ;  but  thia  is  only  an  accidental  and 
transitory  circumstanee.  AU  minds  wiU  be  reconciled  to  the  law 
BO  suon  aa  ita  utility  is  made  ob^'ious.    As  soon  as  the  veil  which 
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iHJiiet'iil!!  it  is  nuRctl,  cxpeetatiou  will  ha  satie.fii.cl,  and  the  pul>lic 
opiuicm  bt'  gftinotl  ovlt.  Nuw,  it  is  pliun  tliat  the  more  tlie  Iltts 
Bru  cuutbrratd  to  utility,  the  mora  niaaifost  it  is  possible  for  tLcir 
utility  to  become.  If  we  ascribe  to  a  tiling  a  quality  whiuh  it 
tlui'B  not  poBsi'sSj  tho  triumph  of  error  can  exist  but  for  a  tiiue — -a 
Mti^li'  ray  of  light  will  aufiiw  to  disFiipate  it  But  a  qutility 
wliith  uftuiilly  exiats,  although  not  known,  may  ehuuL'e  to  be  dis- 
corprod  at  any  iDBlant.  At  the  first  momtinti  tin  innovation  in 
BUiTiiunded  by  mi  impure  atmottphere ;  a  mass  of  clouds  formed  by 
tvipri*;c8  uridprcjuilii.'<is  float  about  it;  und  the  wppeiiraiico  of  thinjis 
ia  changed  by  the  ix^fnictions  it  under^otis  in  the  p^^eage  through 
(»o  duL'C'itful  ii  medium.  It  needs  time  for  the  sight  to  grow  strong, 
and  to  acquire  the  power  of  sep^atiilg  Irom  the  object  all  Lhikt  is 
forcijm  to  it.  But,  little  by  httlc,  ti'uth  giuns  the  aaeendaaL  If 
thr  Urst  attempt  docs  not  suceeed,  the  Bccoud  will  be  more  fortU' 
iiiUe,  because  it  will  be  better  known  whero  lies  the  difficulty 
wbieh  it  is  nwcssary  to  conquer.  The  plan  which  favours  Uie 
most,  interL^sts  cannot  fail  in  the  ead  to  gaia  the  most  suffi-ages; 
and  the  useiid  novelty,  which  at  first  was  repulsed  with  afDHght, 
becomes  presently  bo  familiar  that  no  one  recollects  its  commt^ace^ 
ment. 

£th.  The  fifth  condition  is  method  in  Ut^  laws.  The  bad  arrange- 
raont  of  a  code  of  laws  may  pruduc^^^,  by  ita  effect  upon  expecta- 
tion, the  eame  incouvenieuees  with  incoherence  and  ineousiBtency, 
There  muy  ru'sult  tVam  it  the  saine  difflculty  of  understanding 
the  laW|  and  of  retuembering  it.  Every  man  ha3  his  limited 
measure  of  understaudiiig.  The  more  complex  the  law  is,  the 
more  it  ia  above  the  I'aeultiea  of  a  great  number.  In  the  sams 
proportion,  it  is  leas  known  j  it  has  less  hold  upon  men  j  it  doc« 
not  present  itself  to  their  minda  upon  tho  uecuBsary  oooasions;  or, 
what  is  yet  worse,  it  deceives  them^  and  prodiicea  false  expecta- 
tions. Uoth  the  Bt}'le  and  the  method  should  be  simple ;  the  law 
ought  to  be  a  manual  of  instruction  for  each  individoal ;  «id 
every  one  should  be  enabled  to  consult  it  in  doubtful  caaoa, 
without  the  aid  of  on  int<Tt>rcter. 

The  more  the  laws  conibrm  to   the  principle  of  utility  the 
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simpler  they  will  becorae ;  for  a  sj^tem  fuuudeJ  upon  a  Bingle 
pricciple  may  be  as  wraplo  in  form  as  in  subst4ince.  It  is  only 
such  a  sy&ttiu  wliich  is  suscc'ptiblo  of  a  natural  method,  [ind.  a 
farniljiir  nomenclature. 

6tb.  To  botome  the  controller  of  expucstatian,  the  law  ought  to 
present  itself  to  the  mind  oii  certain  to  he  executed j  at  least,  no 
teaeon  for  prcBuming  the  contrary  oOght  to  appear. 

Ib  there  ground  for  supposiiiij  that  the  law  will  cot  be  executed? 
An  expectation  is  formed  contrary  to  the  law  itaelf.  The  law, 
then,  JB  u&eless.  It  never  exercisea  ita  power  except  to  puniah; 
and  these  jut-fficacious  punishments  are  an  additional  reproach  to 
the  Inw,  Contemptible  io  its  wcaknesa,  oilious  in  its  force,  it  is 
alwaj  e  bad,  whether  it  reochcs  the  guilty  or  Buffers  him  to  eseupo. 

This  principle  has  often  been  absurdly  disregarded.  For 
exiimpk-j  during  Lfiw*s  paper-moacy  Bystem,  ■when  the  citizens 
of  Fnmi:e  \pere  forbidden  to  keep  in  their  houses  more  than  a 
certain  sum  in  coin, — could  not  everybody  presume  on  the  buc- 
cuSB  of  disobedience  ? 

How  many  mereantilo  prohibitions  are  vieioua  in  this  parid- 
cular  I  A  multitude  of  riik^s  efusily  eluded,  form,  so  to  epeat, 
a  lottery  of  immorality,  in  whitb  hnUnduals  stake  their  niont-y 
against  the  legislator  and  the  tustotD-housc. 

Jt  is  in  acpordnnoe  ift-ith  tliia  pritieiplo  that  the  domestic 
authority  has  bef^n  established  in  the  hands  of  the  husband. 
If  it  had  been  given  to  the  woman,  the  physicifl  powet  being  on 
one  side,  and  the  logal  power  on  the  other,  the  discord  would 
have  been  etemah  If  un  equality  had  been  eetubUaheU  between 
them,  this  nominal  erjuality  could  never  have  betjn  maintained^ 
bccaufto  of  two  oppoRito  wills  one  or  the  other  must  have  the 
Bway.  The  existing  an-ang^ement  is  moat  favourable  to  tlic  peace 
of  families,  because,  in  making  the  phyaical  and  legal  power 
operate  iu  concert,  evei^'thing  is  eombinc-d  which  is  nccc««iry  for 
effectual  action. 

This  principle  affni-ds  a  great  a^iatance  towards  the  resolution 
of  certain  problems  whieh  have  very  much  embarrassed  the 
Jawyeri;   such,  for  instance,  aa  this — in  what  cases  ought  a 
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thitiff  found  to  ttekiig  to  the  finder?  Tlie  easier  it  would  bo  to 
appropriate  the  thing  in  spit^  of  the  law,  the  more  expedient  ia 
it  npt  to  make  a  law  which  will  disappoint  expectation ;  or  in 
othi-T  terms,  the  easier  it  ia  to  elude  the  law,  the  moro  cruel  it 
would  be  to  make  a  law  which,  prt-eenting  itself  to  tlie  mind  as 
almost  impossible  to  be  executed,  would  do  nothing  but  evil, 
when  hy  chance  it  should  happen  to  be  extcnted.  This  may  he 
made  clearer  by  an  example  : — Should  I  find  a  diamond  in  the 
ground^  raj-  first  idea  would  he  to  regard  it  aa  my  own  ;  and  au 
expeetation  of  keeping  it  would  he  ibnned  at  the  sttme  instant, 
not  only  throufch  the  bent  of  desire,  but  also  by  analogy  with 
habitual  iduas  of  property,  lat.  I  have  the  phyBical  poasesaion 
of  itp  and  this  poeseflsipn  alone  is  a  title  where  there  is  bo 
opposing  title.  2nd.  There  is  Bomething  of  mine  in  the  disco- 
very ;  it  is  1  who  have  drawn  this  diamond  from  the  dirt,  where, 
unknown  to  all  the  world,  it  had  no  value.  3rd.  I  may  ilatler 
myself  with  the  idea  of  keeping  it,  without  the  aid  of  the  law, 
and  even  in  spite  of  the  law ;  since  it  ivill  be  enough  to  conceal 
it  till  I  have  a  pretext  lor  producing  it  under  some  other  title- 
Kow,  should  the  law  undertake  to  befitow  the  diamond  upon  some 
othtT  perMn  than  me,  it  could  not  prevent  this  tirat  movement  of 
expectation,  this  hope  of  keeping  it;  and  in  tuking  it  nway  from 
mo,  it  would  make  nic  experience  that  pain  of  disappointment 
commonly  called  injmtict  or  t^ranmj.  This  reason  would  be 
sufficient  for  canalng  the  thing  to  be  given  to  the  finder,  ualesa 
aomi'  stronger  reason  e-an  bo  offered  to  the  contrary. 

This  rule  may  vary  according  to  the  uatunil  chance  of  keeping 
the  thing  found  without  tho  aid  of  the  law*  A  shipwrecked 
vessel  which  I  may  have  been  the  first  to  see  upon  the  coast;  a 
mine;  an  inland  which  1  may  have  discovered;  are  objects  as  to 
wlijch  fin  anterior  law  may  prevent  any  idea  of  property,  because 
it  is  impossible  for  mo  secretly  to  appropriate  them  to  my  own 
use.  Thy  law  whitih  refused  Uicm  to  me,  being  easily  executed, 
would  have  its  full  and  entire  effect  upon  tuymindi  to  snob  a 
degree,  that  if  the  question  turned  on  this  principle  alone,  the 
legislator  would  be  at  liberty  to  give  or  refuse  the  thing  to  the 
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discoverer,  as  he  Baw  fit.  But  there  is  a  pnrrieTilar  reason  for 
eho^ng  aorae  favour  to  tho  diecovuttr,  wlii(.'li  is,  that  arew^ud 
iven  to  industry  tende  to  angmeafit  the  general  wealth.  When 
all  the  profit  of  dificovery  paftsea  to  tho  public  treasury,  thut  all 
IB  generally  very  little, 

7th.  The  sevpnth  and  last  condition  neceseary  to  produce  a 
confomsity  hetiveen  expectation  and  the  laws,  requires  that  the 
taws  should  he  litfrttUi/  foUow^tl,  This  condition  depends  partly 
the  laws,  and  partly  on  the  judges.  If  the  laws  du  not  har- 
monize with  the  ideas  of  the  people,  if  the  code  of  a  harharous  age 
Btill  prevails  in  an  era  of  civilization;  the  tribuna^Fp  little  by 
little,  ^vill  drop  old  principles,  and  inscnaihly  substitute  now 
maxima.  Thence  will  result  a  kind  of  contest  between  laws  that 
are  growing  obsolete,  and  uaago  that  is  taking  their  place ;  and  a 
feebleness  in  the  effect  of  the  laws  upon  expectation,  will  be  n 
consequence  of  this  uncertainty. 

The  word  inierprftution  has  a  very  different  meaning  in  the 
mouth  ofalawyer^  from  what  it  has  when  employed  by  other 
people.  To  interpret  a  passage  in  an  author,  ia  to  bring  out  of  it 
the  sense  which  the  writer  had  in  liig  mind  ;  to  interpret  a  law, 
in  the  sense  at  least  of  the  llomiin  lawyers,  is  often  to  get  rid  of 
the  intention  clearly  and  plainly  expressed,  and  to  substitute 
Aome  other  for  it,  in  the  pretiumption  that  this  new  senflo  waaUie 
actual  intention  of  the  legislator ! 

"With  such  a  method  of  proceeding,  there  ia  no  security, 
Where  the  law  is  fixed,  though  it  be  difficult,  obscure,  inco- 
herent,— the  citizen  alwayei  has  a  chance  to  know  it.  It  gives  a 
Coninsed  intimfltioa,  Icng  efficacious  than  it  might  be,  yet  always 
liaoful ;  wo  sec  at  least  the  limits  of  the  evil  it  can  do.  But  let 
ft  judge  dare  to  arrogate  to  himself  the  power  of  interpreting  the 
laws,  that  is  to  aay,  of  suhstitutiug  hie  will  for  that  of  the  lugi^ 
lator,  and  everything  becomes  arbitrary  ;  no  one  can  foresee  the 
which  caprice  will  take.  The  quegtion  in  no  longer  of  the 
actuid  evil ;  however  great  that  may  be,  it  is  small  in  comparison 
with  the  magnitude  of  possihle  consequences.  The  serpent,  it  is 
eaidj   c«n  pass  hia  whole  body  wherever  he  can  introduce  his 
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head.  As  respect*  legal  tyraauy,  it  ia  this  subtle  head  of  which 
we  must  lake  care,  IcBt  preeeatly  wq  see  it  followed  by  all  tho 

tortuous  folds  of  abu&c.  It  is  not  the  evil  only  which  we  ou;;ht 
to  distruBtj— it  is  the  good  even  which,  springs  from  such  means. 
Everj'  usurpation  of  a  power  above  the  law,  though  useful  in  iU 
itoracdiate  effects,  as  regards  the  future  ought  to  be  an  object  of 
terror.  There  are  bounds,  aad  even  narrow  bounds,  to  tho  good 
which  can  result  from  auch  arbitrary  proceodinga ;  there  are  no 
bouuda  to  the  possible  evil;  there  arc  no  bounds  to  the  alarm. 
An  iJidistinct  dangler  hoTera  over  every  head* 

Without  Bpeakiti^  of  ignoratice  and  caprice,  how  m^ny  fueili- 
tio8  dix:s  this  arbitrary  system  atford  to  partiality  1  The  judge, 
now  conforming  to  the  law,  and  now  explainiug  it  away,  cum 
always  decide  a  case  to  auit  his  own  designs.  lie  is  always  sure 
of  Kiving  hitaself,  cither  hy  the  literal  sonsc  or  tho  iutorpretalion, 
He  is  a  charlatan  who  oatomBhea  tho  spt'ctatora  by  making  swoet 
and  bitter  run  from  the  same  cup. 

One  of  the  most  eminent  chaRieteriftticB  of  the  English  tribuoal 
is  thulr  si:rupulou9  fidtditj*  in  fblloM'ing  the  declared  will  of  the 
leginlator;  and  in  directing  themselves  aa  much  as  po«aib!e,  by 
funner  judgments,  in  that  imperfect  port  of  English  legislation 
which  depends  upon  custom.  This  rigid  observation  of  tlie  luwa 
may  have  considerable  iaoonvenienci'S  in  an  incomplete  pyslem, 
but  it  18  the  true  spirit  of  liberty  wliich  inspires  the  English  with 
so  much  horror  for  what  they  call  ex  podfa^to  lavs. 

All  the  conditions  which  constitute  the  gpodnees  of  the  Uwe 
have  KO  intimate  a  conHoctioa  that  the  fulfilment  of  one  supposed 
the  fullibnent  of  the  others.  Intrinsic  utility ;  apparent  Utility  J 
consistency;  eimplicity;  facility  of  being  known  j  probability  of 
eiomtiou  ;  all  these  qualities  may  be  reciprocally  conaidcrtd  as 
the  C4»u$c  or  the  effect  of  eaeh  other. 

If  that  obscure  system  called  custom  were  no  longer  permitted, 

and  even"lbing  were  reduced  to  written  law;  if  the  laws  which 

coiicora  every  member  of  the  community  were  arranged  in  on© 

'^f>lume,  and  those  which  concern  particular  classes  iu  little  ecpa- 

■yjllectionsj  if  the  genei'ul  code  were  uuiversally  dissemi- 
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Dated;  had  it  bocome,  m  amcmg  the  Hebrews,  a  part  of  worship 
and  a  manual  of  education;  if  a  knowledge  of  it  were  required 
preliiainary  to  the  enjoytneDt  of  political  rights ; — the  law 
oultl  then  be  tnily  known ;  cvciy  deviation  from  it  would  be 
manifest ;  every  citi:5cn  would  become  its  guardian ;  its  riohition 
would  not  be  a  mystery,  ite  explanation  would  not  be  a  mono- 
poly ;  and  fraud  and  chicane  would  no  longer  he  able  to  elude  it. 
It  is  flirther  necessary  that  the  style  of  the  laws  should  be  aa 
simple  as  their  provisions;  that  it  should  make  use  of  eommoa 
language ;  that  its  fonuB  should  have  no  artificial  complt-xity.  If 
the  style  of  the  code:  differed  fr*jm  that  of  other  book^,  it  should 
bo  by  a  greater  cknraess,  by  a  gi'eater  precision,  by  a  greater 
feudlittrity ;  becauso  it  is  designed  fur  all  understandings,  and 
particularly  for  the  least  enlightened  class.  i 

■  After  having  imagined  such  a  system  of  laws,  if  we  proceed  to 
compare  it  with  what  actusdly  esipt^,  the  stntiment  that  results 
is  for  from  favourable  to  our  iastitutiona.  But  however  bad 
existing  laws  may  be,  let  us  distrust  the  declamations  of  chjigrin 
and  the  exaggerations  of  complaint.  He  who  ia  so  limited  in  hifl 
Tiewsi  or  to  paasionate  in  his  ideas  of  reform  q&  to  desire  a 
revolt,  or  to  bring  the  established  system  into  general  contempt, 
19  unworthy  to  be  heard  at  the  tribunal  of  an  enhghtened  public, 
Tft'ho  can  enumerate  the  benefits  of  law^  I  do  not  s.iy  under  the 
beat  government,  but  under  the  worst?  Are  we  not  iadcbted  to 
it  for  all  we  have  of  security,  property,  industry,  and  abun- 
dance? Are  we  not  indebted  to  it  for  peace  between  citizens,  for 
thfi  sanctity  of  marriage^  and  the  sweet  perpetuity  of  families? 
The  good  which  the  law  produces  is  universal;  it  is  enjoyed 
every  day  and  every  moment*  Its  evils  are  tnmsifnt  nci,'idcut9. 
But  the  good  is  not  perceived ;  we  enjoy  it  without  referring  it 
to  its  true  caus«,  as  if  it  appertained  to  the  ordinary  course  of 
mature;  while  evils  are  vividly  felt,  ami,  in  the  dcflcription  of 
them,  the  euftering  which  is  spread  over  a  great  space  and  a  long' 
Bcnca  of  years,  ia  accumulated  by  the  imagination  upon  a  single 
moment,  How  many  reasons  M*e  have  to  love  the  laws  in  spite 
of  their  imperfections ! 
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CHAPTER  L 

Titles  which  eotutifuU  Property* 

We  have  already  ahoAvn  the  reasons  vliicli  induce  the  legislator 
to  sanction  pri>i>erty-  BuL  hitlit^rto  we  havo  viewed  wealth  only 
in  the  nm^;  it  is  now  nectasary  to  di^acGnd  to  details,  to  tuke 
the  individual  objects  which  compose  it,  tind  to  seek  tho  prin- 
ciples which  ought  to  govera  the  distribution  of  property,  at  the 
time  when  it  prcsenta  it^ifiulf  Xq  the  law,  to  be  Appropriated  to  such 
or  such  individuak.  Those  principles  are  the  same  which  we 
have  already  laid  down,  viz.,  Suh»i»te7tcej  jihundance,  Equalii^f 
Seenrtft/.  Whore  tbey  agree,  the  dctision  is  easy;  when  Uicy 
(liffrr,  we  must  learn  to  diatLnguish  where  the  prelercnco  should 
bt  given. 

I.  AcTUAi.  PossEasToiT. — Actual  possession  is  a  title  to  pro- 
perty which  precedes  all  others,  and  may  hold  the  place  of  them. 
It  will  always  be  good  tigiun^t  every  man  who  has  no  other  to 
oppose  to  it.  Arbiti'ftiilj  to  take  away  from  ^im  who  has,  for 
the  sake  of  glTing  to  him  who  ha^  not,  is  to  create  a  loss  on  one 
side  and  a  gain  on  the  other.  But,  first,  the  vuluo  of  the  result- 
iug  pleasure  t^iU  not  be  equal  to  the  amouut  of  the  resulting 
puLU ;  second,  such  an  act  of  violence,  hy  its  attack  upon  fte43urity, 
will  spread  alarm  among  all  proprietors.  It  appears,  then,  that 
ootoal  possession  is  a  title  foundt'd  upon  good  of  the  first  order, 
bi  good  of  the  second  order. 
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"What  is  c^ed  the  right  of  the  first  oeeupantj  or  of  original 
discovery,  amounta  to  the  Mtnc  thing.  When  the  right  of  pro- 
perty 18  awarded  to  the  lii'st  occupant,^ — lat.  He  ia  spared  the 
pain  of  diefliipointinent^  thtt  pain  he  would  have  felt  at  secifl^ 
himaitlf  deprived  of  &  thing  of  which  he  had  bt't-n  the  first  to  take 
l|KJBse83iou,  2nd.  The  eonteets  arc  prevented  which  might  take 
jAatcc  between  the  fij^t  occupant  and  a  buoecssioa  of  competitors 
for  the  posaeasion.  3rd.  Certain  eojoyments  are  produced,  which 
otherwise  would  hare  had  no  existence ;  for  the  first  occupant, 
if  he  had  no  right  of  possession,  dreading  to  lose  what  he  had 
found,  would  not  dare  to  enjoy  it  openly,  for  fear  of  betraying 
himaelf ;  and  whatever  he  could  not  instantly  consume  would  be 
Talueleas  to  hinii  4th.  The  enjoyment  thus  hestowcd  upon  a 
discoverer  is  a  upur  to  the  industry  of  others,  who  wiil  be  en- 
couraged to  seek  like  enjoNTnentft  for  theniBelveB;  and  these 
Individual  acquisitions  will  result  in  general  wealth.  5th,  If 
unappropriated  things  did  not  belong  to  the  first  occupantj  they 
would  always  be  the  prey  of  the  atrongest,  and  the  weak  would 
bo  for  ever  oppressed. 
I^P  AU  these  reasons  do  not  present  themeelves  dietinctly  to  men's 
minds ;  but  thty  are  perceived  in  a  confused  manner,  as  it  were 
instinctively.  Such,  they  say,  is  the  decree  of  reason,  equity, 
^BBnd  justice.  Thc^se  words,  which  everybody  r<?peats  and  nobody 
^■eiplains,  express  nothing  but  a  sentiment  of  approbation ;  hut 
this  approbation,  founded  upon  fiolid  reasons,  acquires  a  new 
forcti  when  distinctly  supported  upon  the  principle  of  utility. 

The  title  of  original  occupation  formed  the  primitive  foundation 
of  property.     It  will  still  serve  aa  regards  islands  newly  risen 

»ftQJii  the  waters,  or  lands  newly  diacovcTed,  saving  the  right  of 
'govemment»  which  is  a  pecuhar  incident  of  sovereiguty* 

II,  Ancient  Possussiosr  in  Good  Faith. — FosBbssion,  after  a 

I  certain  period  fixed  by  the  law,  ought  to  prcrait  over  all  other 
||atlea.  If  you  have  suffered  that  period  to  elupac  without  putting 
{a  a  clnim,  it  is  a  proof,  either  thut  3'ou  won:;  ignorant  uf  the 
existence  of  your  right,  or  that  you  had  no  iutcntion.  to  avail 
yourself  of  it.     In  thc&c  two  cases  there  ia  bo  expectation  on 
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your  jwrt,  no  dmro  to  gain  posaession ;  and  on  my  part  there 
is  an  pxpeetation  and  n  deflire  to  preSBrve  it.  To  luave  tha 
posacBaion  with  me  will  not  be  contranr  to  seriirityj  Lut  it  will] 
be  sn  attack  upon  security  to  transfer  the  pasaeB&iun  to  you,  fop 
it  fl'ill  give  inquiefeudo  to  all  possessors  who  ojg  obliged  to  reJy 
far  tlicir  titlp  upon  ancient  pa^t^&ssion  in  good  fiiith.  ^H 

But  what  length  of  \lm&  i»  necc^nnrj  to  produce  thia  displace-  ^M 
ment  of  expectation  f  or,  in  other  worda,  what  period  isaeoesstty 
_to  logitimat^  property  in  the  hands  of  a  posaessor,  and  to  cxtin- 
'gtii^jU  every  opiwsite  title?  To  thie  inquiry,  no  exact  tinswi^ 
can  be  given.  It  is  necessary  to  draw  at  hazard  tho  line  of 
demarcation,  according  to  the  kind  and  vahic  of  the  property  in 
question.  If  thia  line  does  not  alwiiys  prevent  the  pain  of  dis^ 
appointment  araon^  those  actud.ly  intercBted,  it  will  at  least 
prevent  all  evil  of  the  second  order.  The  law  informs  me  tliat 
if  during  one  year,  ten  years,  or  twenty  years,  I  neglect  to  elaim 
my  rtjL?ht,  the  losa  of  that  right  will  be  the  result  of  my  negligence. 
Thi«  threat,  the  effects  of  which  1  can  prevent,  Is  not  calculated 
to  disturb  my  security. 

I  suppoec  that  the  possession  is  in  good  faith,  that  is,  that  the 
seaor  believes  hiiu.wK  to  have  a  title.  If  not  so,  to  confirm 
it  woiild  not  be  to  favour  security,  but  to  reward  crime.  The 
age  of  ?*eetor  ought  not  to  be  sufficiect  to  insure  to  the  fraudulent 
usurper  the  wages  and  the  pay  of  his  iniquity.  Why  should 
^there  he  a  time  when  tbe  malefactor  ean  become  tranquil  ?  ^"hy 
should  he  enjoy  the  fruits  of  his  offence  under  tlie  protection,  of, 
the  laws  he  haa  violated  ? 

'V^'^ith  respect  to  huira,  a  distinr-tJon  must  be  taken.  Are  they 
poBsefi&ors  in  good  faith,  believing  Iheraselves  to  have  a  title? 
The  name  reasons  eanthen  be  alleged  in  their  behjilf  as  in  behalf 
of  tlie  former  propriefoi,  and  they  have  tho  possession  beside, 
which  inclines  the  balance  in  their  favour.  Are  they  poeaoesora 
in  bad  faith,  as  their  ancestor  was  ?  Then  they  are  his  aeeom- 
pliees,  and  impunity  ought  never  to  become  the  privilege  of 
fraud.  I 

This  second  title  Is  what  Is  commonly  called  Pr6%cription. 


I 

I 
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The  reasons  on  wliicli  it  is  founded  are  the  prevention  of  dis- 
appointment and  the  gencml  aecurity  of  proprietors, 

III.  PoHBMioir  or  TUB  Cottt^hts  a>'d  Produce  of  LiND. — 
The  property  of  a.  field  inehides  eveiything  which  the  field 
containB,  and  cvt-rythiug  which  it  producea.  TVe  uudoratand  by 
conttnts  eTer)'thing  beaeath  tho  surfuce^  such  as  mines  and 
quarriea  ;  hy  produce,  ererjHhiiig  that  belongs  to  the  vegetable 
kingdom.  All  possible  reoaonaj — securityf  Buhsistencc,  the  aug- 
mentation of  general  wealth,  the  ^ood  of  peace,^ — combine  to  give 
this  extt^nt  to  the  right  of  property  in  land* 

lY.  Possession  of  what  Lajjd  surpoitTs,  axo  or  tfiiat  it 
StKrKivEs. — ^If  my  land  has  supported  animalaf  it  is  to  mo  that 
they  owe  their  sustenance.  Their  csiBtenpe  would  he  a  loss  to 
me  if  the  poasession  of  the  animals  themselree  did  not  seourQ 
me  an  indemnify.     If  the  law  gave  them  to  another  it  would  he 

pure  loss  on  my  piirt  and  a  pure  gain  on  his — an  aiTangenicnt 
cotttran^  to  equality  as  to  security.  It  would  thou  become 
my  interest  to  dimini&h  their  number  and  to  prevent  their  multi- 
plication, which  would  be  manifestly  to  the  detriment  of  the 
general  wealth. 

If  chance  has  thrown  upon  land  things  which  have  not  yet 
received  the  stamp  of  property^  or  whi<-'h  hare  lost  the  impree* 
of  it,  aa  a  wlmlt?  drivt-n  on  sliore  hy  a  storm,  the  eeattCTed  frag- 
ments of  B  wret-k,  OP  tnes  torij  up  by  the  roots,  sut^h  things  ought 
to  belong  bo  the  owner  of  the  land.  Tha  reoflon  of  thia  prefer- 
ence is,  that  he  is  so  situated  as  to  derive  a  profit  from  them 
without  any  individual  being  subjc-eted  to  a  lofis ;  they  cannot  be 
tahen  from  him  without  occaeioning  a  pnin  of  disappointment, 
and  finally,  no  other  person  can  twke  them  without  occupying  his 
land  and  trespassing  upon  his  rights.  He  has  all  tlio  reasons  of 
a  first  occupant  in  his  favour. 

V.  PossKssiios  or  AitJACEST  Laiths, — If  water  which  has 
covered  unappropriated  land  leaves  it,  to  whom  shall  the  new 
land  belong  ?  There  ore  many  reasons  for  giving  it  to  the  iiro- 
prittors  of  the  adjacent  lands.  1st.  They  only  can  occupy  it 
without  trespassing   upon  the   property  of  others.     2nd.  They 


les 
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gnly  have  formeUsamo  expcvtation  of  possessing  itj  or  can  look 
tipoa  thcmaelvta  aa  Imviug  a  claim  to  it.  3pd.  The  cliimw  of 
jrninin^  Ly  die  retreat  of  the  waters  is  no  mor^  tliim  am 
iniJcmDity  for  the  chance  of  losing  hy  their  invjwion.  4th.  The 
property  in  land  giuncd  from  tlie  water  will  operate  a»  a  reward 
cuUniliitfd  to  stimulate  the  Uhour  necessary  to  thla  kind  of 
coOr|UCst-* 

VJ.  JlitEjjoiuTiows  OJ  0X^*8  OWN  PjiorEBTT, — If  I  hflve 
applied  my  labour  to  one  of  those  thinjc^a  which  olrrady  bdoog 
to  me,  my  title  ucqiurfs  a  now  furce.  I  have  sowed  and  guthered 
these  vegotiibk'Sf  the  proUuL'e  oi'  my  laiad;  I  havtj  taken  rare  of 
these  luumals,  1  have  du^if  thcBe  roots,  I  hnve  eut  these  trees  and 
shaped  them.  If  I  should  have  muttered  at  seeing  these  things 
taken  from  me  before  I  hud  bestowed  any  pains  upon  them,  how 
mui^h  more  shall  I  suffer  alter  the  effort*  of  njy  indiislrj*  have 
given  tliem  a  new  value,  and  Uhvp  fortified  my  uttaohmeut  to  them 
End  my  cxjiettation  of  fcof^ping  thtm?  This  fmid  for  t^ltuiv 
enjoymeiii,  v  hith  labour  constantly  inLRBsep,  could  not  cxUt 
without  pciiirity, 

YlL      P«iS8BBgION     IN     COOD       FaITH      WITH    AmEIJORATI«»     OP 

ASOTnEH*?  PKfii"ZHTY,^But,  if  1  hftve  tipi>lifd  my  labour  to  n 
thing  belonging  tu  anutherj  trentiag  it  us  if  it  belonged  to  roe, 
for  example,  if  I  have  mado  cloth  of  jour  wool,  to  whieh  of  o» 
shall  the  mimofacture  belong?  Before  answering,  it  is  necessary 
to  a^eertuUi  the  state  of  tho  faets.  Is  it  in  good  faith  or  bttd 
£udi  that  I  hare  treated  the  thing  as  my  property  ?     If  I  have 

•  Sach  is  tho  theory.    In  prnctice,  many  details  will  l»  reqairwJ, 

otlierwiBo  this  conrossion  frill  reseniblo  that  ramouB  partitioD  of  the  iwmt 
worli^,  wliidi  ti  fiopr*  tnutle  iK^tween  thee  Spaniah  and  Portu^ue^^,  Sup- 
pose the  moUT  ({uitB  a  hafy  whioU  has  many  prDprictors  oa  its  thores ; 
ihol)  iUa  ditftribiuiun  he  regulated  acoording  t-u  tiio  quantttj  of  Land 
wliit:h  i-ocli  |K>i>avMti«,  or  to  the  extent  of  Lw  shore?  Lines  of  dcniarea- 
lion  will  lir  Dee*>B(Hiry ;  but  it  will  not  aiiswcr  ty  wait  till  the  eveut  has 
arrived,  and  iho  vnlue  wf  the  land  is  l^jiawtij  for  tlicu  »11  will  ertertain 
lui[»ea,  w]iirli  M>mo  only  can  realize.  The  evunt  niutit  ho  anticipnted,  atid 
nx|)«>olurtuQ  not  yet  funned  will  then  hv  ducilti  la  tim  hands  of  the 
Iflgtelalor. 
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in  "bad  fiiitli,  to  give  mc  tlie  production  would  be  to  rcivnrd 
crime  ;  if  I  have  acted  io  good  fiiitJi,  it  rcraaiJtisto  inquii'e  whit-'h 
of  tlie  two  values  ia  the  greater,  the  oi-i;;iiiiil  value  of  the  thiu^ 
■worked  upon  or  the  addilLonal  value  of  the  labour  bestowed  upun 
it  Y  How  loag  Bincf  the  tirst  owner  lost  it  ?  How  loug  havo  I 
posst?i»9ed  it  ?  To  whom  belongs  the  place  in  which  it  ifl  &i  the 
moment  when  it  is  reclaimedj^ — to  me,  to  the  former  posaesftorj  or 
to  a  atrauger  ? 

Tlieprintiplo  of  caprice,  without  regard  to  tho  comparative 
amount  of  paise  and  pleasures,  ^ves  everything  to  one  of  the 
pnrties  withoiit  paying  fiuy  atttuitiou  to  the  othur.  The  jirinciple 
of  utility  iUixious  to  rLHluL'e  to  thelea^t  term  iin  inevitable  laL'tm- 
veuience,  wei^^'hs  the  two  iutertists,  seuks  the  means  of  rceonciling 
them,  and  direets  iadtimnitiea.  It  gnmtft  the  thing  itself  to  that 
cl^mnnt  who  would  sufier  the  greater  loss  if  Lie  demand  were 
refused,  upon  the  couditiuu,  however,  of  giving  to  the  ^^tlier  a 
fUffieienl  indcmnifitratioE. 

It  is  according  to  these  same  principles  that  we  muat  answer 
the  same  question  in  relation  to  things  wliieh  become  mLxt^d  and 
coiifuiinded,  a«  metal  of  youra  imd  mino  which  has  rtm  logether 
in  the  meltiiig-pot>  or  liquca*s  of  mine  which  have  been  poured 
into  the  fliitue  recipient  with  yours.  There  are  greixi  debates 
amoug  the  Eonian  jurists  who  shall  have  the  whole;  tlio 
Sa^miftiiu  wiah  to  give  the  whole  to  me,  the  Proculaiann  wish  to 
ve  the  whole  to  you.  Which  ia  right?  Neither.  Either 
decigiock  would  still  leave  one  of  the  parties  a  siiiferor*  A  single 
qaeslion  might  cut  short  all  these  debates — Which  of  the  two, 
in  lanLug  what  belonged  to  him,  would  lose  the  most?  Let  him 
have  the  possession,  and  let  the  other  have  an  indemnity. 

The  Ku.^'Ush  lawyers  have  cut  this  Gordian  knot,  Tlu'y  have 
not  troubled  themselves  to  examine  on  which  side  would  be  the 
ftTcnter  injujy,  thty  make  no  aecatmt  of  good  faith  or  of  bad 
paith,  they  make  no  inquiry  as  t'O  the  greater  value  or  thf  stronger  ' 
bxpectatiou.  They  decide  that  the  proiierty  of  movable  ettects 
■hall  alwu^'s  bo  given  to  ike  actuiU  possessor,  on  conditiou, 
jboWQVor,  of  iademuifyiDg  the  other  claimant. 
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VIIT.    ESJLOHATIOX    OF  MlJTES   IS    THE   LaJ^D    flF    AlCOTHER.— 

Your  land  has  hidden  treasures  in  its  bn.iom  ;  but^  because  yen 
lack  the  knowledge  or  the  mt'OKB,  or  have  little  contidcnno  of 
euccesa,  you  do  not  dare  to  undertake  the  enterprise  of  mininf , 
and  Ike  treaaurps  remain  buried.  If  I,  a  Btranf^tr  to  your  land, 
have  nil  the  inemis  of  exjilonitiomvhic!!  you  want,  luid  I  wish  to 
undertake  it,  ought  tbt;  right  to  be  granted  to  me  without  your 
consent?  Why  not?  Under  your  hands  these  buried  riches 
are  of  no  use  to  anybody:  in  mine  they  will  acquire  n  great 
value — thrown  iato  tirculfitjou  thty  will  animate  industry,  TThat 
ig  is  done  to  you  ?  You  lo&e  nothing.  The  surface,  the 
Cmly  thing  which  you  put  to  any  use,  may  still  remain  in  tie 
same  condition.  But  the  law,  attentive  to  the  interests  of  tiSl, 
ought  to  seoui*e  you  a  share,  greuter  or  U-ss,  of  the  pn^duce ;  for, 
though  this  treasure  might  be  of  no  actual  value  iu  your  hundv 
utill  you  would  have  an  expectation  of  sometime  profiting  by 
it,  and  you  ought  not  to  be  deprived  of  that  chance  witiiout 
iudenmity. 

Sueh  is  the  English  law.  Under  certain  conditions,  it  ftilowH 
a  vein,  diseovered  in  one  field,  to  be  followed  into  another  by  any 
one  who  is  willing  to  undertake  the  enterprise, 

IX.  LrBEKtir  op  Fishtso  rx  Ghkat  W-vrEU«(.— Great  lakt% 
great  rivers,  great  bays,  and  espwially  the  oeenn,  are  not  oei-Hpie«| 
by  exLlusive  proprietors,  Thiy  arc  congidered  as  belonging  to 
nobody,  or  rather  as  belonging  to  atl- 

Ttiere  ai-e  uo  I'casoas  for  limiting  the  ocean  fisheries.  The 
multiplication  of  most  kinds  of  fish  appears  to  be  inexhaustible* 
In  this  matter  the  prodigality,  the  magnificence  of  nature  almost 
surpasses  fonoipd'on.  The  indefatigable  Leuwenhoek  has  esti- 
mated that  the  *pawa  of  ii  siuglo  cod  is  eap^ible  of  producing  gix 
millions  of  codlings.  "VThat  we  can  take  or  consiime  out  of  this 
immense  mngnzino  of  food  is  absolutely  nothing  when  compared 
vrith  the  destruction  produced  by  physieal  causes^  which  we  caa 
neither  lessen  nor  prevent.  Man  on  the  ocean,  with  his  wherry! 
and  his  net^,  i*  hut  a  feiible  rival  of  the  great  nilcra  of  the  sea. 
Shorke  caiijso  more  ravages  among  the  small  fish  than  he  docs. 
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Aa  to  the  fish  of  rivora,  UkcB,  and  small  bays,  the  laws  take 

prc*cautioTis  for    their    presorvation,    at    onco    necessarj-    and 

Where  there  is  no  occasion  for  jealousy,  and  no  fear  that  the 
number  of  compL'titors  will  diminish  the  fund  of  woulth,  it  i* 
better  to  leave  to  every  one  the  right  of  first  occupancy,  and  to 
enconrnge  every  kind  of  labour  that  tends  to  augment  the  general 
ahimdance. 

X.  LiBEETT  OF  Hcyrxxfl  rros  ITyAPPROpaiATED  Ghopsds, — It 
is  the  same  with  unappropriated  lauds^  uncultivated  wastes  and 
savage  forests.  In  those  vast  countries  which  are  aot  peopled  in 
proportion  to  their  extent,  these  untippropriatcd  tracts  are  often 
of  ^rreat  bizo,  and  the  right  of  hunting  maybe  exercised  without 
limit.  ITaii  there  is  only  a  rival  of  the  beasts  of  prey^  jmd  the 
chase  enlarges  the  fund  of  siibsistcuce  without  injuring  anybody, 

But  in  civilized  societies,  where  agriculture  haa  made  great 
pFOgrSM,  and  where  unappropriated  lands  bear  only  u  amall  pro- 
portion to  tho3c  which  have  received  the  impress  of  possession, 
there  are  many  reasons  against  allowing  this  right  of  ehnsc* 

I^irgt  ineoHvenience. — In  those  countries  where  the  population 
is  numeixiu?,  the  destruction  of  vi.'ild  animals  may  go  on  faster 
thtta  their  reproduction,  llcndcr  the  cha^e  free,  and  the  animals 
which  are  the  object  of  it  would  sensibly  diniiuish,  and  even  be 
annihilated.  The  aportsman  would  presently  have  as  much 
trouble  to  obtain  a  aingle  partridge  as  he  now  has  to  get  a  hun- 
dred, and  the  price  would  be  enhanced  a  hundred-fold.  He 
TFould  suffer  no  loss  biuiBelf,  but  he  would  furnish  tosocietyonly 
a  hundredth  part  the  value  which  he  now  furnishefi.  In  simpler 
terms,  the  pleasure  of  eating  partridges  would  be  reduced  a 
hundred-fold.  ^ 

Second  me$m0nitne«. — The  chase,  without  being  more  produc* 
tive  than  other  labours,  ha«  unhappily  more  attractions.  Sport 
19  combined  with  labour,  idleness  with  exercise*  and  glor^  with 
danger.  The  charm  of  a  profession  so  well  adapted  to  all  the 
Baturtd  ttteteg  of  man  will  draw  into  this  pursuit  a  great  number 

competitors ;  hy  their  competition  they  will  reduce  the  profits 
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of  tkis  prnploymcnt  to  a  mere  Bubsisteace ;  and  in  gcDcrol  Uus 
class  uf  advcuhircTs  will  be  poor. 

Tfitrd  itironvrmrnffi. — The  chase  liavingpartifiilarsea*oDH,  there 
will  be  intervals  during  which  the  hunlsraan  will  be  mieuiplored. 
He  will  nat  easily  retufn  from  a  Wfuidering  to  a  acdentwy  life, 
from  independence  to  subjcttioDi  and  from  a  habit  of  idlc^es^  to 
i\  habit  of  labour.  Aceuatomed^  lite  the  gambler,  to  live  upoxt 
chuuee^  und  ho[)ep  a.  small  fixed  income  has  few  attractinina  tor 
him.  The  WEuit  and  idlences  of  Bueh  a  conditioiL  miturolly  lead  to 
cHjne. 

^onHh  (neonr^trirncn.' — The  very  exercise  of  this  profession  is 
natumlly  fertile  in  offcncee.  The  qunrrelBf  the  lawsnits,  the 
pi*op.ecTjtIoT]ej  the  conTictions,  the  iTnprisonirieJitftBnd  other  punish- 
ments which  it  eanflos,  aro  more  than  sufficiont  to  eounterhulance 
its  pleasures.  The  hunter,  tired  with  vainly  waiting  for  his  prey 
on  the  highways,  secretly  epiea  out  thv.  game  in  the  neighbouring 
enclosures,  Boes  he  think  himeelf  obsorved?  He  tnmB  n^ids 
and  waits,  for  he  is  an  adept  in  patience  and  stratagem*  Does  ho 
see  no  witnesses?  He  respects  boundaries  no  longer;  he  jumps 
the  ditches,  he  leaps  the  hcdgrs,  he  dcTastates  enclosure*?.  •  and 
Lis  cupidity  betraj'ing  him  into  imprudences,  he  gets  himself  into 
perilous  positions,  whence  he  cannot  escape  without  disaster  or 
crime.  If  hunting  were  permitted  on  the  high  roads,  there 
would  be  needed  an  army  of  guards  to  restrain  the  wnnderinga  of 
the  hunters. 

I^i/th  inconceniencf. —  If  this  right  of  chase,  so  little  advan- 
tageous when  confined  within  such  narrow  limitSj  is  still  suffered 
to  esistj,  the  civil  and  penal  code  will  need  an  assortment  of  law^ 
to  limit  its  cxerciao  and  to  punish  its  excesses.  This  multipli-  , 
cation  of  laws  ia  always  an  evil,  because  lawg  cannot  be  multiplied 
without  being  weakened.  Besides,  the  severity  neeessaiy  to  pre- 
vent offences  so  easy  and  so  attractive  gives  an  odious  character 
to  property,  and  places  the  opulent  in  a  state  of  war  with  their 
poor  neighbours.  The  way  to  cut  this  matter  short  is  not  to 
regulate  the  right,  but  to  supprciss  it. 

The  prohibitive  law  being  once  known,  no  expectations  will  ho 
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formed  of  onjoying  this  privilege,  Pmrtriil^ea  will  no  more  be 
coveted  tKaa  pullets,  and  even  in  the  minds  of  the  multitude 
poacliing  will  not  be  distinguished  from  theft. 

It  is  true  that  at  the  present  day  popular  idefts  are  in  favour  of 
this  right  of  hunting ;  but  if  a  condescension  is  due  to  popular 
ideas^  it  is  only  upon  occasions  when  they  have  a  great  ]>owerj 
nnd  when  there  is  littJe  hope  of  changing  them.  Let  pains  be 
taken  to  enlighten  the  people,  to  make  the  motives  of  the  law 
evident,  to  eshibit  it  as  a  means  of  peace  and  aecurity,  to  show 
that  the  exercise  of  this  right  reduces  itself  almost  to  nothing, 
that  the  life  of  a  htmter  la  mJsenihle,  that  this  ungrateful  pro- 
fession constantly  exposes  him  who  foEows  it  to  the  commission 
of  offences  and  his  family  to  poverty  and  shame  j  and  I  dare  to 
affirm  that  popular  ideas,  pressed  by  the  continuous  and  mild 
force  of  reasonj  would  presently  assume  a  new  direction* 

There  are  animals  whose  value  does  not  compensate  the  damage 
■they  do  i  such  as  foxes,  wolves,  bears,  and  oil  beasts  of  prey,  the 
enemies  of  the  animak  subject  to  man.  So  far  from  prese-tWng, 
it  is  an  object  to  destroy  them.  Ofie  means  for  this  end  is,  to 
give  all  a  right  to  destroy  themj  and  a  property  In  the  beast  when. 
sImu,  without  regard  to  the  ownership  of  the  land.  Every 
hunter  who  attacks  these  hurtful  animals  ought  to  be  considered 
as  employed  by  the  polico.  But  this  exception  ought  to  be  ad-i 
mitted  only  in  case  of  animals  capable  of  much  mischiof. 

*  Wa  may  obsdrre,  th&t  of  the  &v&  iaconvazuenceB  above  enninartitAd , 
with  which  tbo  right  of  froe  huntiug  la  «afd  ta  be  attcudetl,,  the  «e4o>Tu^^ 
t^iVii,  and  fourth  resoWs  themaelves  Jnto  thie,  viz-^  tLat  in  a  civiliaod' 
corajnunity,  tbe  bDRiTiese  of  hnutiug  is  a  private  loaa  and  a  public  uic^oii- 
venience.    Thia  bein^  gnrat^ — and  the  fuct  in  doiibtIe«a  bo—  if  by  per- 
mitting free  huntings  that  aanibilBtion  of  wild  ^me,  which  is  described 
OB  the  /r^t  incoiivenieocp,  can  be  brought  about,  it  wiH  bo  a  decided 
benefit ;  and  when  liuiitiiig  ceaaaa  fpr  want  of  gniao^  of  course  dJ  the 
eviU  which  ^  tq   muku  up    tho  iQcouvetkieuccs  of  its  existence  wiH  di$"|| 
appe&r  with  it.     This  id  a  rioir  of  tho  cnso  which  tho  aathor  seems  not' 
to  have  ti^ea.    That  a  ngbb  of  free  hunting  would  opernte  in  thia  way, 
tbo  emunple  of  itiiJttafihtiactU  clearly  prDvea,  a  fltati^  in  wliieh  gnmo  and 
pport^iuait  are  equally  rare,  and  gome  lawA  are  aaintiovtu.—T/'an^iaiof, 
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cnAPTER  n* 

SiEpprai  that  poseeBsing  u  thing  by  a  lawful  title,  we  wish 
to  SjipaHiess  DiirB(^lv{;e  of  it,  and  ta  abimdon  its  enjojukeiit  to 
unotlior.  iShiill  euoh  an  arrangement  be  confirmed  by  the  law? 
Doubtless  tt  shall  be.  All  the  reasons  "which  pltad  in  farour 
of  the  old  proprietor  change-  Bidea  with  the  trangfer,  and  then  ^^ 
plead  in  fiarour  ol'  the  n&w  one.  Seddea,  the  funoer  proprietor  H 
must  have  had  aomi;  motive  for  abandoning  his  propurty.  Moliv9 
iaplrmuri*,  or  equivalent;  pJennuni  of  frUftdxhija  or  of  btnevo- 
lencc>if  the  thing  was  given  for  nothing;  pUagure  of  acquisitwitf 
if  it  was  a  meana  of  exchange  ;  pUasure  of  Hcurittj,  if  it  was 
given  to  ward  oif  some  evil  \  pltauurt*  of  reptitaiion,  if  the  object 
was  to  acquire  the  estoem  of  otherB.  It  aeeme,  thcD,  that  th» 
transfer  must  increase  the  enjoyment  of  the  parties  interested  in 
it.  The  atquirer  stands  in  the  phice  of  the  cooferrtir  oa  to  the 
old  advantages,  and  the  conferrtr  acquires  a  new  advaittege.  V* 
may  tlien  lay  it  down  us  a  general  maxim,  that  every  almtatiam 
imparts  advantafff.  A  good  of  some  sort  la  always  the  result 
of  it 

When  the  questioTL  is  of  an  exchan^,  there  are  tiien  two 
alienations,  of  which  each  has  its  separate  advantages.  The 
advantage  for  each  of  the  contraf^ting  parties  is,  the  difference 
to  him  between  the  value  of  the  thin^  he  gives^  and  that  of  the 
thing  he  acquires.  In  every  trau&actioD  of  this  eort  there  axe 
two  new  maaseu  of  enjoyment.  In  this  the  good  ol'  commeroe 
consiBts. 

In  all  the  arts,  there  arc  many  things  wliieh  cannot  be  pro- 
duced except  by  the  coneourse  of  a  great  number  of  workmen* 
In  all  these  cases  the  labour  of  an  individual  would  have 
no  value,  either  for  himaelf  or  for  others,  if  it  could  not  be 
exchanged. 

IL  Casks  ts  wEica  Exchahoks  snotrLO  bb  Isvaiiii. — But 
there  arc  cosos  in  which  tho  law  ought  not  to  sanution  exchangee, 


TMKClltiEfl   OV  IKE   CI  TIL  COSK, 


169 


and  in  which  the  interests  of  the  parties  ought  to  be  tegukted, 
&s  if  the  bargaia  bad  not  tnkea  plutfi;  because,  instead  of  Lying 
ftdvaDtageouB,  the  excliange  would  be  iojurioua  to  one  of  the 
partiee,  or  to  the  public^  We  may  an'ange  all  the  cauaes  whigh 
LDvalidfite  exchanges  under  the  nine  I'uliuwing  heads; — 
lat,   Coaceabuent. 

2nd.  Fruud.  M 

drd,  Coertion*  m 

4th.  Subomution.  fl 

dth*  Erroneous  Idea  of  legal  ohligatioiL  m 

6th.  Erroneous  idea  of  value.  M 

7th«  Incapadty*  m 

8th,  Probuble  iacoarenience  to  the  public.  m 

9th.  AVunt  of  right  on  the  part  of  the  conferrer.  fl 

let.  CoHMalmtint. — If  the  thing  atquired  prores  of  leas  Talue 
than  the  acquirer  had  expected,  he  experiencea  regret,  and  feels 
a  pain  of  distippoiiitment.  If  the  Ttilue  lb  not  equal  to  what  fao 
giiTQ  ill  exehaage,  instead  of  g-aining,  ho  has  loat.  It  is  true 
that  the  other  party  has  gained  ;  but  the  ffood  of  ffai'n  in  not 
equiTalent  to  the  evil  of  loas.  I  have  paid  ten  guineas  for  n 
horse,  whJL'h  would  be  worth  that  gum  if  he  were  sound ;  but, 
OS  his  wind  is  broken,  he  is  worth  hut  two  guineas.  The  seller 
has  gained  eight  guineas,  which  1  have  lost ;  but,  if  the  intertista 
of  the  two  parties  be  weighed  together^  the  trade,  on  the  whole, 
is  not  pmduutive  of  pleasure,  but  the  contrary. 

But  if  at  the  time  of  tho  sale  this  inferiority  of  value  wae 
unknown  to  the  former  proprietor,  why  should  the  exehange  be 
Toid  P  Why  oblige  him  to  moke  a  disadvantageous  ro-exchange? 
The  loB8  must  fall  oa  eomebodyi  and  why  on  him  more  than 
another?  And  even  suppose  that  he  know  the  ciroumstance 
which  lessened  the  value  of  the  thing,  was  he  obliged  to  eom- 
municate  it  without  being  naked  ? 

Tho  two  following  questions  arise  in  every  fiase  of  invalidity 
Moulting  fram  concealment: — Did  the  seller  know  of  tho  exist- 
ence of  the  fault  ?  Was  it  a  case  in  which  he  ought  to  have 
told  of  it?     The  solution  of  these  questions  demands  too  many 
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details  and  researches  to  find  a  place  herCj  especially  a3  an  answer 
'*9Jmot  be  given  wliich  enibrac<?9  every  cose,  but  divere  modifiai- 
tiona  are  nccoRstiry*  acfording  to  the  different  kinds  of  thijag*. 

and-    Fi'tmtL — This  case  ia  simpler  than  the  preceding, 
fraudulent  at'qxuBition  ought  never  to  be  permitted  when  it  can  be-j 
hindered,     Fniud  is  an  offence  which  borders  upon  theft.     To 
asked  the  aelltT  if  the  horse  was  broken -winded ;  he  replied 
the  negative,  knowing  the  contrary.     To  sfinctioa  such  a  trade 
would  be  to  reward  crime.     Add  the  rea&on  in  the  pr^i^ediiig 
'COAe,  ttainelyj  an  evil  to  the  purchaser  grreater  than  the  good  to 
the  at'Uer,  and  it  will  then  appenir  that  this  eaus«  of  invalidity  19 
well  founded. 

3rd,  It  18  the  some  with  cowciim,  A  seller  whose  horse  la 
Tvorih  but  two  guinoaa  has  conatraincd  you,  by  violence  and 
threats,  to  give  ten  guineas.  Suppose  yon  would  have  been 
willing  to  pay  two  gnineaB,  the  Burplus  is  bo  much  gained  by  an 
offence*  It  ia  true  that  this  lo&a  waa  an  advMitage  to  you  in 
comparison  with  the  evil  you  were  threatened  witli  in  caso  i^ 
rctuaal ;  but  neither  this  comparative  advantage,  nor  the  g^in 
the  delinquent^  ean  counterbalance  the  e^"il  of  the  offences. 

4th-  It  is  the  same  with  su&ornntivH ;  by  which  I  imderstand 
the  price  nf  a  service,  which  consists  in  commilting  an  offence,  ai 
money  promised  to  a  man  to  engage  him  to  give  a  false  deposi' 
tion.  There  are  two  advantages  in  eueh  a  bargain,  that  of  the 
Buhomed  and  that  of  the  subomer ;  but  theeo  two  adTantoges 
are  not  at  all  equal  to  the  evil  of  the  otfence. 

It  may  be  observed  in  pacing,  that  In  the  case  of  fraud,  of  uudoe 
coercion^  and  of  Bubomatioa,  the  law>  not  content  wilh  annulling 
the  aet,  opposes  to  it  a  t^tronger  counter- weight  of  punishment, 

6th.  J^rroneom  Idea  r/  Le/fal  Obltt^atton. — ^You  hnve  delivered 
your  horse  to  a  man,  under  an  erroneous  idea  that  yonr  manager 
had  sold  him.  Or  you  have  delivered  your  horse  to  a  man  under 
the  iiupresaion  that  he  waa  authorised  by  the  government  to  take^^| 
him  for  the  use  of  the  state ;  in  one  word,  you  iraii^ine  yourself  ^1 
oblig:ed  to  bgII,  when  00  sueh  obligation  exists.  If  after  the 
diacovcry  of  the  mistake  the  alienation  should  be  confirmed^  tho 
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buyPT  would  mnke  an  imexpected  gain,  while  the  sellor  would 
xperience  an  unexpocted  Jobs.  But  "we  have  Been  that  tlie 
oadofffaiH  is  not  Equivalent  to  the  evtl  of  1ms.  IJcsidcs,  this 
may  be  claBsed  with  that  of  coercion, 
.  Erroneom  Idfa  of  Valn(^, — If,  in  alienating  a  things  I -wafl 
■gnoraat  of  a  cireumfltanee  which  tended  to  augment  its  Talue, 
upon  di&fovt'ring  mif  error,  T  ehall  experient©  the  regret  of  loss. 
But  iH  that  a  reason  for  invalidating  the  contract  ?  On  the  one 
side,  if  such  causes  of  nullity  are  admitted  Trithout  r*>Btritition, 
there  is  the  risk  of  a  great  disconragemont  to  exchanges ;  for  what 
Bpcurity  of  acquisition  do  I  have,  if  the  seller  can  hroak  the 
trade,  under  the  pretence  of  not  knowing  what  lie  was  about  ? 
On  the  other  &ide^  there  would  be  the  pain  of  a  very  lively 
regret,  if  after  having  eold  a  diamond  as  a  morael  of  crystal, 
tlicre  were  no  means  of  recovering  it.  To  hold  an  equal  balance 
bt'twetn  the  partiGs^  we  muet  conform  to  the  diversity  of  circ um- 
stanccs  and  of  things,  We  must  always  examine  if  the  igno- 
rance of  the  seller  were  not  the  result  of  negligence ;  and  even 
should  the  case  require  the  avoidamce  of  the  sale,  it  will  always 
be  neceflgnry  to  pro^-ido  for  the  security  of  the  person  whose 
interi^et  it  would  he  to  have  the  bargain  confirmed. 

But  it  may  be  that  a  trade  exempt  from  all  these  faults  tmrm 
out  to  be  disadvantageous.  You  bought  a  horse  for  the  sake  of 
a  journey  which  you  do  not  make.  "When  you  arc  ready  to  act 
t,  the  hors«  falls  sick  and  dies.  You  set  out,  and  the  horse 
lirows  you  and  breaks  your  leg.  You  mount  the  horse,  but  only 
to  go  on  the  highway  to  rob.  The  fancy  which  made  you  buy 
him  was  transitory,  and,  being  past,  leaves  you  a  loser.  These 
ventual  cases  may  he  multiplied  indefinitely, — eases  in  which  a 
ng  acquired  on  account  of  its  value  becomes  useless,  or  onerous, 
or  fatal  to  the  acquirer,  or  lo  another.  Are  not  these  exceptions 
to  the  axiom  that  every  exchange  imports  an  advantage  ?  Are 
not  these  reasonable  grounda  for  ijavalidating  the  contract  ? 

Ko.  All  these  unfavourable  events  are  only  mqttera  of  acci- 
dent, poafcrior  to  the  eole*  The  common  case  iSf  that  the  thing 
is  worth  what  it  costs.     The  total  advantage  of  useful  exchanges 
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is  for  moi^  than  e<^ui^'lUcIlt  to  Ute  iotal  diaadvantage  of 
BB  are  tmlavaurable.  Tho  gains  of  commere  arf!  greater  tlian  the 
loBsea,  siiacc  tho  world  is  now  richer  than  in  thu  euvage  rtatc. 
AlienatianR  in  general  ought,  then,  to  be  maintauKjd.  But  to, 
annul  alicnatioDB,  on  account  of  accidental  losaes,  would  be 
intcrdiet  alienatioDB  in  general ;  for  nobody  would  wish  to  seiy 
nobody  would  wish  to  buy,  if  the  trunaaction  could  b«  annulled^ 
at  any  moment,  on  account  of  Bomu  subsequent  er^ut  itnpofiaiblB 
to  be  foreseen  or  prevented. 

7th.  There  are  cEt&ee  in  whicb  the  legidator  foreseen  the  vril  of 
conrentioneir  and  prohibits  them  beforehand.  It  is  thus  tJiat  ia 
many  countries  prodigals  mv  incopacifnied  to  coAti^at^t,  that  is,  idl^_ 
contracts  with  them  arts  declared  void.  But  the  danger  of  sucliH 
eontractFit  that  ia,  the  dispusitlon  which  rcndei-a  the  prodtg«] 
unfit  to  manage  hia  own  aflniirs,  is  always  previouaiy  made  known.. 
Every  one  has  notice,  or  at  least  might  have,  of  the  incapacity 
which  tho  guardian  hand  of  jiisttce  has  imposed. 

In  uU  couutxics  there  hasb«m  established  on  incapacity  ta  can* 
tract  in  tbe  two  analogous  cases  of  infancy  and  madness;  I  aa^ 
aaalogouSj  for  what  a  child  is,  for  a  period  wliieh  may  bo 
cicnlly  well  dtterminedj  Ihough  always  by  a  demarcation  moro  o] 
leea  urbitraiy,  the  madman  is,  lor  a  time  indctLTmiiiate,  or  per- 
petaoh  The  reasons  arc  the  same  ua  in  the  preeeding  caee^ 
Hinors  and  persons  of  unsound  understanding  arc,  by  their  oon* 
ditiun,  either  ignorant,  rash,  or  prodigal.  This  is  presumed  by  a 
general  induction,  which  does  not  need  to  be  austaimjd  by  par-  ^, 
ticulor  proofs.  ^1 

It  is  plain  that  in  these  thrco  eascB  the  incapacity  ought  to  ex-^^ 
tend  only  to  things  of  a  certnin  importance.     To  apply  them  to 
little  objects  of  doily  consumption  would  be  condemning  UieMi^| 
tiiroe  clneses  to  die  of  famine.  ^^ 

8th.  The  law  sometimes  invalidates  contracts  in  consideration  of 
some  jfyiiA/itf  ineGm^enJenc6  likely  to  result  trumthem. 

I  hfiTo  a  landed  property  situated  on  the  boundary  of  the  iftatc. 
If  acquired  by  the  neighbouring  power  it  might  become  the 
of  hostile  intrigues,  or  might  fevour  prcparaliona  dangerous  to  my 
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country.  Whothe^r  T  hnvo  or  h&vo  not  snch  an  mtcnt,  fhe  \avr 
ought  to  proTido  for  the  public  interMt.  It  ought  to  preTcntthe 
eril  by  refueiug  bpfatehand  to  give  a  sanction  to  such  Bales.* 

The  rG^traiEtft  which  it  has  been  tiioy^ht  fit  to  put  upon  the 
Sfdo  of  drugs  which  operate  as  poisons  may  be  rtferred  to  this 
head.  It  would  be  tho  same  of  a  prohibition  to  sdl  murderous 
arms,  such  ua  stilettoes,  so  friiquently  used  in  Italy  ia  tho  moat 
common  quurrels. 

It  is  to  this  same  motive,  "well  or  ill  founded,  that  we  ought  to 

'cr  all  prohibitioDfl  relative  to  the  introduction  or  sale  of  certain 
cies  of  merchandise,-!' 

In  most  of  these  cases  tho  custom  is  to  say,  that  the  contraet »'« 
toid  in  iUelf.  We  need  liut  open  the  law  books  to  see  what 
noneensc  has  been  prravely  uttered  upon  thia  subject,  and  to  dia- 
corer  into  what  absurdities  the  lawyers  have  fallen,  fi'om  not 
baring  seized  upon  the  sole  cause  of  the  invalidity  of  contracts 
mode  under  these  circumfitances,  to  wit,  that  they  are  attended 
by  more  evil  than  good. 

Ha^in^  said  that  the%  contracts  are  void  in  themtflvpn  to  be 
conpistcnt,  it  seems  to  follow  that  they  ought  not  to  hare  any 
tft'ct;  that  they  ought  to  be  annihilated;  and  that  no  trace  of 

4?m  should  be  left.  However,  there  are  abundance  of  casea  in 
which  it  will  he  RnflEEcicut  to  modify  them,  and  to  correct  their 
inequality  by  compensationEi  without  altering  the  substance  of 
the  original  contract. 

No  contract  is  void  in  itself;  none  is  valid  in  itself.  It  is  the 
law  which,  m  tithcr  case,  grants  or  refuses  validity.     Uut  for 

*  Host  nations,  perhaps  witbont  thmking  of  ii,  Iiato  obriatcd  this 
inger  bj  a  geuotal  law,  vrbich  Torbids  sfcraiigf^rs  to  noquire  Iimda.  But 
is  gtnn^  too  far.  Tho  raiaon  of  the  prohibition  doea  not  extend 
the  particalAT  cone  above  mentioned^  Thoi  stronger  wha  wuhes 
ly  ionmoveahlo  properfcy,  giriw  tho  ooiintiy  of  his  choice  tlie  most 
tin^uiviM^I  pKtKif  of  his  ufTdction,  ood  tbe  sarcat  pled^'B  of  good  c^ouiluoti 
Even  if  we  look  do  further  than  to  jiaaaooj  th^  stata  cannot  fauL  gain  bj 
fluch  pnrchasea, 

f  Under  this  head  {kU  tho  laws  prohibidng  the  toiffio  in  ardent  spirits. 
m-Trantlator, 
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grautiiig  or  refusing  it.  reasons  01*0  necessary,     Efinivocal 
ration  is  bauisLtd  ti*oni  Bound  physiology ;  perhiipa  some  day 
•ft  ill  It*  liiim«Jicd  irom  junsprudence*     This  void  tn  iUtff  is 
cisu'ly  uu  oquivociil  generation, 

III.  Obstacles  to  tile  Aliksattok  or  Lajtd. — ^To  say 
tlie  power  of  alienation  is  use- fid^  ii  also  to  say  tlmt  all  aiTaii| 
munCs  Tvhich  tend  to  prevL'D;t  it  are  generally  pernicious. 

It  is  with  respect  to  immovpalilefe  that  this  incon-sisSencr 
chit'fty  bten  displaytd,  wliether  by  enlaila  or  by  inaliena^jk-  louih 
datioDR,  duscribc'd  liy  Englifiti  liiwyL-i-s  m  grants  in  raortiumai 
ytt,  besides  the  goac-ral  reasonn  already  griven,  there  ai-O 
pai'ticular  ones  in  lavour  of  the  free  alienation  ufland. 

l&t.  Ho  who  seeks  to  get  rid  of  a  landed  eistate  fihoirs  bqI 
cictitly  that  it  ib  not  for  his  advantflfre  to  keep  it.     Ke  vitht 
cannot  or  will  not  spend  auythiug  tor  its  improvement;  iodfcd, 
it  often  happt^ns  that  he  cannot  help  saciiticing  iU  t'utiu^  vali 
to  satisfy  a  present  want.     On  the  contrary,  ho  who  seeks 
acquire  an  estate  certainly  has  no  intention  of  diuiinigbia^  il 
valucj  and  he  probably  means  to  increaao  it. 

It  ia  true  that  the  same  capital  which  would  be  employed  in 
the  improvement  of  a  landed  estate  might  otherwise)  be  employtd 
in  comnieree;  but^  although  tJie  advimt;;^!!  of  thcae  two  eiaploy-i 
meiLts  might  be  the  same  to  an  individuat,  tbey  would  not  Im:  the 
same  to  the  state.  That  portion  of  wealth  wluch  ia  applied  to 
agriculture  is  more  fixed;  that  which  is  applied  to  commerce  ia 
more  fugitive.  The  first  ia  immoveable;  tho  second  can  be  tranft- 
porteJ  at  the  pleasure  of  the  proprietor. 

2nd.  I)y  mortgaging  an  immoveable  estate  a  pradut:tivo  capitilj 
may  be  niiaed.     Thus  one  portion  of  the  value  of  a  lauded  estate! 
may  be  employed  in  the  improvement  of  the  other  portion  of  it;j 
an  enterprise  whleh,  perhaps,  "withuut  that  resoui'ce,  could  not  he 
tmdertiiUin*    To  prevent  the  free  aHtBation  of  lands  is  to  dimiiush 
the  proiluctlve  capital  which  might  be  emplo3'ed  in  their  ittiprovo- 
ment  nearly  to  the  amount  of  their  saleable  value;  for  a  thing 
cannot  be  niortgitged  unless  it  con  be  alienated. 

It  is  ti-ue  that  we  qwuk  bero  only  of  loans;  and  there  ia  no 
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ne-w  eapital  created  Ly  a  loan.  This  same  capital,  in  other  hands, 
might  receive  a  dostination  not  less  useful ;  hut  it  ia  to  be  observed 
that  the  more  means  thcro  are  for  employing  capital  tiio  greater 
amoujit  of  it  "will  eomo  into  a  country.  That  which  eomcB  from 
abroad  forms  a  net  addition  to  the  domeetiu  supply. 

These  rvstrainstfl  upon  alienation,  though  ccindemnod  by  the 
lH>iindest  notione  of  political  economy,  arc  to  be  fuund  almost 
everywhere.  It  is  true  that  they  have  gradually  diminiihed  in 
proportion  us  govftmmenta  have  better  midetatood  tho  interesta  of 
agricultu}^  and  commeiTtr ;  but  there  are  $tiU  thi'ee  cuiiecs  which 
operate  to  maintain  thom- 

Tho  firet  ie,  the  desire  of  preventing;  prodigality.  But  to  ob- 
viate this  evil,  it  is  not  necessary  to  prevent  the  sale  of  lands ; 

win  be  Bu£[leieTit  to  prot<H:t  their  value  by  not  leaving  it  at  the 
disposal  of  the  pfodig?iL 

The  second  ia,  fuujily  pride,  joined  to  that  agreeable  illuaion^ 
which  paints  the  euccessivo  existence  of  our  descendants  ae  the 
prolongatioa  of  our  own.  The  imagination  is  not  satisHed  ^\'ith 
the  idea  of  leaving  our  children  the  Bome  value-  they  must 
posses  the  same  lands,  the  eume  houses,  the  same  natural  objects. 
Thifi  c-outinuity  of  posscaaion  ajipears  a  contiauity  of  t«joyment, 
and  gives  support  to  a  feeling  cJiiinerical  and  ab^ard- 

The  third  cause  is,  the  love  of  power,  the  dcsiav  of  ruling  after 
death.  The  preceding  motive  supposes  a  posterity,  this  does  not. 
It  is  to  this  causL^  that  we  oiut^i  refer  all  foimdatioan,  both  those 
which  have  an  abject  of  utility,  well  or  ill  understoodj  and  those 
of  pure  fancy. 

If  a  foundation  consista  merely  in  the  distribution  of  benefits 
ithout  imposing  any  conditions,  and  without  exacting  auyfienice, 
it  ajjpwus  aufliciently  innocent,  and  its  continuation  is  not  an  evil. 
We  must  except  f(*uiidatiou3  i'ur  dislributing  abas  without  dis- 
tinctiou  aiid  diaceiiinicnt,  which  senc  merely  to  promote  men- 
dicity and  idlent-*s9.  The  best  of  theac  establiBhmentti  are  those 
in  favour  of  such  poor  as  were  onee  of  a  better  condition.  They 
are  a  nieaas  of  pnmding  for  such  unlbrtunates  a  more  liberal 
support  tha&  public  charity  would  allow. 
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Aa  to  ftrandations,  tlio  benefits  of  which  are  not  granted  except 
on  tbe  fulfilinont  of  certain  duties,  such  aa  conventa,  colleges^  and 
churches,  their  tendeucy  ia  ueefulp  indiffereuti  or  injun<m«, 
according  to  the  nature  of  the  services  exacted. 

It  is  a  singularity  which  inerita  obseiration,  that  in  geQenU,^| 
these  foundations,  these  particular  laws,  which  the  iBdiridtial" 
(^stabUFbea  hj-  the  indulgence  of  the  aoTereigti,  have  been  treated 
with  more  respeet  than  the  public  laws,  which  are  immediatelT 
deriTed  from  the  sorem^  himself.  "^STien  a  legislator  hM 
wished  to  tie  up  the  hands  of  posterity,  such  a  pro<je<jdiug  has 
appeared  absurd  or  futile.  The  obs^'ureflt  iiadividuals  have  arro- 
gated that  privilegej  and  no  one  has  dared  to  att-atk  it  1 

It  would  ie^m  that  lands  left  to  corponsntions,  convents,  and 
ehurchcB,  must  necessarily  decline  in  Talue.     Inditferent  towards^ 
sycces&orp,  who  are  [not  allied  to  him  by  blood,  eaeh  transieotS 
proprifftor  will  he  apt  to  e^ihaust  as  much  as  be  can  a  poswemcn 
which  he  enjoyn  only  for  life;  and.   in.  old  age  especially,  to 
neglect  the  necessary  repairs.     Thie  sometimes  happens.     We 
must  he  jtist,  however,  to  religinufl  communities*    They  are  oftette^j 
distinguiHhed  for  gofjd  thun  for  had  economy.     If  their  sitnaticn 
inflames  cupidity  and  aTurice,  it  represses  pride  and  prodigality. 
If  there  are  causes  which  nourish  among  them  a  spirit  of  selfish- 
ness,  there  are  others  which  combat  that  sentiment  by  creating 
an  esprit  de  eorp*,  a  warm  attachmBut  to  the  proiession  to  WJ 
they  belong. 

It  ifl  scarcely  neeosBary  to  mention  publia  property, — ^that  « 
those  thing!*  the  use  of  which  is  public,  such  ns  roadfi,  ehui'c.hes,,< 
markets.     To  ^ilfil  their  end,  it  is  necessary  that  their  duratioa' 
should  be  indefinite,   with  provision,   however,   for  porraitting 
those  Bueoeesive  changes  which  circumstances  may  require. 
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Titlti  htf  SuccMxion. 

;k  the  decease  of  an  intliv-idual,  liow  ought  hU  goods  to  he 
diaposeil  of? 

In  friiraing  a  law  of  euccession,  the  legislator  ought  to  have 
rce  objc'ctB  in  riew : — 1st,  Provision  for  the  eubeietenco  of  the 
rising  generation ;  2iid,  Prevention  of  disappulntment ;  8rd,  The 
equtdizution  of  fortunes. 

Man  IB  not  a  Holitary  being.  With  a  very  small  number  of 
exceptions,  every  man  has  about  him  a  circle  of  companionB,  more 
or  less  L'xtensive,  who  (ire  united  to  him  by  the  tiL3  of  kindred  or 
of  mmTia|j:e,  by  frlendabip  or  by  services,  and  who  share  with  him, 
/ucif  the  cnJQjTuent  of  those  goods  which  in  law  belong  to  him 
clusivcly.  His  fortune  is  commonly  the  sole  fund  of  subaistunce 
on  which  raauy  others  depend.  To  prevent  the  calamitieB  of  which 
cy  wo^dd  be  the  victims,  if  death  in  taking  away  their  friend 
ok  frota  them  at  the  same  time  the  supplies  which  they  draw 
from  hia  fortune,  it  is  necessary  to  know  who  habitually  enjoy 
theee  euppliea,  and  in  what  proportione.  Now,  since  these  are 
facta  whieU  it  would  he  ituposaible  to  establish  by  direct  proofs, 
without  becoming  involved  in  embsirrassing  procedures  and  infinite 
contests,  it  is  necessary  to  resort  to  general  presumptions,  as  the 
only  busis  uptm  which  a  det-isiqu  can  be  e^^tablished.  The  share 
which  eac:h  aurvivor  was  accustomed  to  enjoy  in  the  property  of 
the  deceased  may  he  presumed  from  the  degixe  of  affection  whieh 
ought  to  have  suhaisted  bttween  them ;  and  this  degree  of  atieetion 
may  be  prpsumed  from  ncaraesa  of  relationship. 

If  relfltiousliip  were  the  only  consideration,  the  law  of  succession 
wotild  he  very  Btmple.  Ta  the  frsi  degree  of  rektionship  are  all 
those  who  ore  connected  with  you  without  any  other  persoa 
intervening:  your  wife,  or  husband,  your  father,  yotir  motheTj 
and  your  children.  In  the  stcmiii  degree  arc  those  whnsG  con- 
nection with  you  demonda  the  intervention  of  a  single  person,  or 
intervention  of  two  persons ;  your  grafldfQthei"s,  vour 
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gmndmotbers,  your  brothers,  yonraiBtera,  and  jourg^andchilt 
In  the  third  degree  we  those  who^  relationship  suppo^s  two 
intermediate  geTieratiana :  your  ^roftt-^andfiithcrSj   your  grc-ot' 
grandtnotherfi,  your  grcat-gratidchildren,  your  uncles  and  aunts, 
nephews  and  ol^ea. 

But  this  mTan^ement,  though  quite  perfect  as  reepects  situpli* ' 
city  anil  regularity^  Tvill  not  answer  the  political  and  tiioral  ^tiids 
to  tie  (litned  nt  by  the  legislator,     "(t  doea  not  correspond  to  tba>j 
degree  of  aflection  of  "n'hich,  if  employed*  it  must  be  taken  a« 
presumptive  proof;  and  it  will  not  ancomplish  the  principul  object^ 
vhich  ia  to  provide  for  the  wants  of  the  rising  generation.     I*t 
Qs  leiiTC,  then,  this  genealogical  arrangement,   and  adopt  odo 
founded  upon  utility.     It  consists  in  alivatfs  giving  to  ik&  (it>tetn4* 
ing  line,  howear  long,  a  preferenas  over  tht  Mcmding  aTide^ntp^^l 

Still,  it  must  happen  that  the  presumptions  of  ajfeetiofi  or  of 
"want,  which  serve  as  a  foundation  to  the^e  nile:di  will  ofU^n  hH 
m  praetice ;  and  that,  in  cons«|iienee,  the  rules  them^clTe*  wiU 
tiot  ai'LompUiih  their  end.  But  the  power  of  makiug  a  will  oHer%  S 
aa  we  shall  seu,  an  effleacioua  remedy  for  the  iniperfeetione  of  th©  ™ 
general  law ;  and  that  is  the  pnneipol  reason  for  sanetigning  suc)| 
a  power. 

These  are  the  general  principles ;  but  how  onght  they  to  be 
applied  in  detail,  when  it  is  neceesary  to  decide  between  aevenl 
ohmnants  ? 

The  model  of  9  law  will  serv^  instead  of  a  great  niunber  of  { 
discuss  iona. 

Article  I.  yb  dintinctian  Ifiiwem  ikfl  Mire«:  trhat  m  itaid  o/\ 
Mxteadn  to  the  oihir.      17w  portion  of  th^  oiie  xhall  he  always 
tgwil  to  thai  of  the  ofJur. 

MMBon.-^Gocd  of  equality.  If  there  were  afly  diifefenc©^  tl 
ought  to  he  in  larour  of  the  feebler — in  favour  of  women— ^ who 
have  marc  wan  U  and  fewermeans  of  neiiuisibioa,  or  of  employing 
profitalily  wh:it  they  poesess.  lluttlic  Mronger  hare  hod  all  th« 
preferences.    "Wliy  ?    Because  the  stronger  have  made  the  lawa,    I 

AlintXE  11.  After  tit*  hmbmuVs  dcfif/t.  (he  tcifloic  shall  rtfaim 
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half  the  eommm  pf&perttf :  nnlu*  »cm*  dijferml  arranfftmmt  was 
maie  6j/  tk^  ntartiags  contrnci. 

AiTTCLB  III.  TTiff  et)u^  half  9MI  hi  dUtrihited  ami^n^  tka 
ffhiidrrn  in  e^ual  pro-p/}rthns. 

JinaMom.^lat.  Equdity  of  affection  on  the  part  of  the  father. 
2iid.  Eqiialitj-  of  co-ocenimtion  on  the  part  of  th*  childi^n.  3ni 
Equality  of  wants.  4  th.  E^itmlity  of  all  tiiiaj;inable  ri^asona  on 
one  iidt  and  the  other.     Ditfert'iices  of  agt*,  of  teaaperament,  of 

ent,  and  of  strength,  may  produce  some  ditfercneea  in  point  of 

nnta;  but  it  is  not  possible  for  the  law  to  apprecifite  them. 
The  fathtT  muat  proTidKr  for  them  by  thy  exerciae  of  his  right  to 
nuke  &  will, 

Aeticlb  IV,  If  a  child  rfiVs  hefnrf  hU  fathtr,  leaving  rhildrmt 
Aid  rfutr*  jthftll  he  dirid^d  amenff  hts  childntn-  iw  t^ttal proportion$  ; 
and  so  of  all  d4nc€ndftnt9. 

This  distributioii  by  stocks  ia  preftrred  to  that  by  hes^^  fot 
two  reasona.  Ist.  To  preTcnt  disappointment.  That  tho  pnrt 
of  the  eldest  Rhonid  be  diminishod  by  the  birth  of  eat*h  younger 
ehiW  i^  u  nat^iral  event,  to  which  his  cxpj?ctation  will  conform 
itself.  But  in  general,  when  one  of  the  childrfu  begins  to  exer- 
cise his  reproductive  fiu-ulty,  that  of  the  father  is  almost  at  its 
end.  At  that  time  the  children  auppose  themaelreB  orriTed  at 
the  jwint  whore  the  diminiitionofthtirfespective  portions  ceases. 
B^t  if  each  grandson  and  gninddawghtcr  w<*re  to  produce  the  same 
dimiauhon  which  ertch  son  and  dun^hlcr  had  produced,  tho 
diminution  woald  have  no  bounds.  There  would  no  longer  be 
any  certainty  according  to  which  they  could  arrange  their  plan 
of  life,  2nd.  The  grandchildren  have,  as  an  immediate  reaoupec, ' 
the  property  of  their  deceased  father.  Their  habit  of  co-occupation, 
dttaeh<;fl  from  their  graodfuther,  must  have  hf;cm  exercised  in 

fcrence,  if  not  excluaivply,  upon  the  ftind  of  their  fhther'a 

duatry.  Add  to  this,  that  they  hare  in  the  projuprty  of  their 
Itiothef  and  her  rehttiona  a  reaource,  in  which  the  other  deseend- 

ts  of  th(ir  grandfather  have  no  share. 

Ajittcu£  V,  //  thffre  arr  no  dr-tcend^Htf,  tJte  proptrhj  ^haU  go 
in  common  to  ihefufher  and  mother. 
,  ^1 
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"WTiy  to  de3(?ciidiiTits  before  all  othora  ?  Ist.  Sup^tority  of ' 
ajfecdon.  Every  otliyr  uiTaii2:emcut  would  be  contrarj*  t*i  ihe 
ibclmatioii  pf  tlie  fiithcr.  TiVe  love  those  totter  wko  depeatl 
upon  us  tliau  tliQSe  upon  whom  we  depend-  It  is  sweeter  to 
govern  than  to  oLey.  Sad.  Superiority  of  netd.  It  ia  certiua 
that  om'  chiltitvn  ftumot  exist  without  ue»  or  some  one  who  iUk 
our  pluee.  It  is  probiible  that  our  paruntfi  muy  exist  without 
Ufi,  tu  they  did  exist  before  us. 

Why  should  (he  sucqession  pitss  to  the  father  and  mother, 
rather  thoa  to  the  hrothera  tmU  sisters?  Isti  The  rdfttionehip* 
being  more  immediate^  \&  a  presumption,  of  superior  olTcctioQ. 
2nd,  It  ie  a  recompense  for  Ben,'iees  rendered,  or  rather  an  iudcm- 
uity  for  the  pains  and  expense  uf  eduoating  the  child.  The 
relationship  between  me  and  nvy  brother  consists  in  oiar  cominoii 
relationship  to  the  same  father  and  mother;  and  the  rea-son  Tvhy 
he  is  more  dear  to  mo  than  anolhr-r  companion  "with  whom  1  have 
passed  an  equid  portiuo  of  my  lile  lb,  his  being  dearer  to  thoso 
who  have  my  lirst  oHectiona.  It  is  not  certain  that  I  ara  indebted 
to  him  for  anything,  but  it  b  certain  that  I  am  indebted  to  them 
for  everj-thing.  Thus,  whenever  the  Btroi5g:cT  title  of  my  own 
cliildren  does  not  interveoe,  I  owe  compensations  to  my  parenlB, 
to  which  a  brother  can  hare  no  claim.  H 

Article  VI.  If  oh«  of  the  parruU  in  fhad^  the  sfittrf  of  thf 
fMcMt-d  nhtill  ffo  to  /uti  or  Iter  descfuddnts^  in  the  same  icay  as  it 
pohIU  have  gtme^  had  there  hem  ani/j  ttt  the  descendants  of  tk$ 
46osased  child. 

In  poor  f£imiU(.>$,  whose  ouly  property  is  bousehold  fnmituTe, 
it  will  be  better  that  the  whole  should  go  to  the  individutd  sur- 
Tivor,  whether  fulher  or  mother,  with  the  condition  of  pro\'idiDg 
for  the  support  of  the  ohililrcn.  The  expense  of  the  sale  and 
tilt  diifpersion  of  the  property  would  ruin  the  Burvivor,  while  the 
partji,  too  Bniiill  to  s<'rvo  as  capital,  would  siton  he  dissipated. 

Articlr  VII.  Failintf  iuehde^ctnduntSfth^tchifle  proper ttf  thail 
ffo  to  th«  mrvicing  parcttt. 

AuTicLE  VIIL  //■  both  fafh«r  attti  muther  arf  firadf  the  pro- 
2}9rlyj  nhtill  be  dtvtdud  at  above  amonff  their  descftidant«M 
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Articxi!  TX,  Bu(  thfi  part  of  the  half-blood  slutll  he  only  half 
at  great  tm  the  part  of  tlt^  ichah-hlood. 

JieaJton, — Supfrioritv  of  affection.  Two  ties  attach  me  to  my 
brother,  but  only  one  to  ray  half-brother. 

Abttcle  X.  In  difit'i  of  relations  m  theM  deffrgeg,  the  property 
sAall  fftf  into  Iheptthih  tr^^^ur^, 

Abttcle  XL  Under  eondition^  Aotf^w,  of  dtgirilutinff  the 
interest  in  tke  fortn  of  life  anmUties  am&n^  all  tfte  relation*  in 
the  ftitmdin^  line  in  equal  shares. 

The  tenth  and  eleventh  articles  may  bo  adoptt'd  ot  not,  accord- 
ing to  the  condition  of  the  public  rov(?nue ;  but  I  cannot  dis- 

vtit  any  solid  objection  againit  this  fiscal  resource.     It  may  be 

id  that  the  collateral  relations  who  will  bo  excluded  by  thia 
•rran^emcnt  may  bo  in  want.  But  this  is  too  casual  an  acddcut 
to  fonnd  a  general  rule  upon.  Thoy  have,  as  a  natural  resource, 
the  property  of  their  reBpectivo  parents,  and  they  do  not  form 
their  expectatiotiB  or  fix  their  plan  of  life  upon  this  basis.  On 
the  part  even  of  an  undej  the  expectation  of  inheriting  from  a 
nephew  can  be  but  feeble  ;  and  a  positive  law  will  be  enough  to 
extingtiieh  it  without  violence,  or  to  provent  it  being  formed. 
The  uncle  has  not  the  titkts  of  the  father  and  gnmdfather.  It 
is  truy  that,  in  case  of  their  death,  the  uncle  may  have  taken 
their  place,  and  acted  as  a  father  to  his  nephew.  This  is  a 
drcumstance  which  merits  the  attention  of  the  legislator.  The 
power  of  making  a  will  would  be  a  remedy  for  cases  of  thia  sort  i 
but  that  means  of  obviating  the  inconveniences  of  the  general 

w  would  be  unavailing  wbea  the  nephew  died  at  an  age  too 
tender  to  allow  the  exercise  of  that  power.  If,  then,  it  were 
determined  to  soften  this  fiscal  regulation,  the  first  exception 
should  be  in  favour  of  the  unele,  whether  as  regards  the  prin- 
cipal, or  only  the  interest  of  the  property, 

Abticle  XII.  To  ffikct  a  dimiion  fjmnHff  the  heirs-,  the  properft/ 
shall  be  eold  at  suction  ;  re^ervinr)  in  thf*m  the  tiijht  of  making 
such  oth*r  arrftH^emenf.  as  thetf  maij  think  pruper^ 

This  is  tho  only  means  of  preventing  a  community  of  goods, 
an  arrangement  the  pcmieious  consequences  of  which  will  pre- 
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eentlf  be  pointed  out.     Such  of  the  proporty  as  may  have  a 

Talue  of  a£fecti<:>nf  will  fiad  its  true  prioo  irom  the  cdmpetitioo 
of  Uie  heiiBr  and  wiU  turn  to  the  coounon  advdnt£)Lge#  without 
producing  tlioso  disputes  which  occ^asioa  durable  auimusitiM  in 
fiunilies. 

Aaticle  XIII.  Until  sah  and  divUi&n  h$  made,  th«  %ohoUpr^ 
ptrty  ihali  h$  intrtat&i  to  th*  keeping  of  tht  oldtnt  itiale  Imr  «/fiiU 
agii  riMrvtn^  to  th  eouH  to  mah  otA^  arrattfffinunU,  tAr^^fh 
apprehemion  of  had  nhjnagfintentt  ip»cifiadon  ih»  hiring  of  ihii  mm. 

Women  in  geni^ral  aro  loss  fit  for  affaira  of  money  and  bumnesa 
than  men,  Put  an  individual  woman  muy  have  a  au]>erior  apti- 
tude ;  if  x>ointcd  out  by  the  general  mah  of  the  rehitiuns,  sha 
ought  to  havG  the  prcfercncc. 

Article  XIV-  In  defect  of  a  TmtU  Aetr  of  full  (tg9,  iheptoptrtjf 
tkvtU  he  intrmkd  to  the  gu&rdMn  of  tha  oldest  mah  heir^  rot^rting 
a  di^i'fuiionarif  potver  ^  in  thv  preceding  artich* 

AifXicLB  XV.  T}ifi  stmcesJiioH  which fnlh  h  the  ireasurj^ifor  ieani 
ofnttttiriU  hvitSt  *Atf/^  aisif  he  gold  at  auction^ 

The  government  is  incapable  of  managing  specific  property  to 
advantage^  The  administration  of  such  property  belonging  to  a 
government  costs  rauch^  brings  in  little,  anrl  is  certain  to  iindergo 
a  rapid  deteriuration.  This  in  a  truth  which  Adam  Smith  hsA 
demonstrated. 

This  project  of  a  law  appecLrs  to  be  fiimplcj  pn^riBo,  and  eaiji 
bo  comprohonded  \  it  gives  little  room  for  fraud,  chicaneiy, 
diverHity  of  interpretation;  and  finally,  it  is  analogons  to  tba 
affectiona  of  the  human  heart,  to  thctso  hubitual  incliudtions  whicli 
epring  from  tJtc  ^ocitil  telotions;  mid  therefoi'e  it  is  likely  to  coa- 
cillate  both  tht-  afit'ctions  of  those  'n'ho  judge  by  acntim^it  and 
the  esteem  of  tlio&o  who  appreciate  reasons. 

Those  who  uceu^'  thi»  pitm  of  being  too  eimple,  and  who  declara 
that  at  tliis  rate  the  luw  would  no  lungor  be  a  scieoee,  may  find 
%vherewith  to  be  «ali^fd^  oatunished,  and  delighted^  in  the  hiby* 
rinth  of  the  English  eommon  law  of  Bueeesaions. 

To  give  tlie  I'euder  aa  idea  of  Uio  Euglish  common  law  on  tbiit, 
Bubjeut^  it  would  be  necessary  lo  b  \  diotiunary  of  new^ 
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id  presently,  yvlwn  they  should  di&covcr  the  abpiirditit 
lh£  BuljliltR'S,  the  cruelties,  the  C'liutlsj  with  wliich  that  syste 
abounds^  Ihey  would  imrtgiue  that  I  had  written  usuliri>,  and  that 
I  wished  to  insoll  u  aatiuo.  otherwise  so  justly  renowned  for  its 
wiBdom. 
It  ia  to  he  observed,  however,  thafc  the  right  of  mokltii^  a  Trill 
cf$  tliia  tvil  within  tolcmhly  Darrow  limits.  It  h  only  the 
saion  to  the  property  of  intostates  which  is  obliged  to  poafe' 
through  the  crooked  roads  of  tho  cammou  luw.  Wills  in  ttiit 
country  may  be  compflrt't]  to  arbiti*aiy  pardons,  M-hieh  correct  the 
Mvcrity  of  p(?aal  laws. 
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Tub  law,  not  knowing  tndividnaU,  cannot  ftoc^ommodate  itself 
lo  the  diversity  of  thtir  wants.  All  tbut  can  be  exitcted  from  it 
i«  to  ofier  the  bt^at  jiosBible  chrmoe  of  antisfying  thost-  'Biints.  It 
is  for  eath  proprietor,  who  ciin  and  who  ought  to  know  the  parti* 
Cttlar  cSi-cumsttuipes  iuM'hich  tlioj^e  who  depend  tipon  him  will  be 
pbii-ed  fit  his  death,  to  correct  the  impei-fections  of  the  law  in  ail. 
those  cuSL'S  wbifjh  it  cnnnot  fomice.  The  power  of  mokinj^a  will 
is  on  instrument  intrusted  to  the  hands  of  iudiriduols,  to  prevent 
private  calamities. 

2nd,  The  Biinic  power  may  be  considered  as  an  iustmmcnt  of 
authority^  iptrustcd  to  judividuula  for  the  cncourngement  ut  virtue 
in  their  fanuUeB  aud  tlie  repression  of  rice.  It  is  tnip  that  thift 
meana  maybe  employed  fur  the  contrary  purpose ;  but,  fortunately, 
euch  Cfteee  are  an  exception.  The  interest  of  each  member  of  a 
fitmity  is,  that  the  conduct  of  everj-  other  member  should  he  con- 
formable to  virtue,  that  is,  to  general  utility,  Tho  pu-f.^ions  may 
oocasion  aeddental  deviations  ;  but  the  law  must  be  ammged  ia 
conformity  to  the  ordinary  course  of  things.  Viitue  is  the  domi- 
nant regulator  of  society  ;  even  vieious  paronta  urc  as  jealous  as 
I  otliers  of  tho  lionout  and  the  reputation  of  their  cJiildreiU    A  man 
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little  ^njpulous  in  his  own  conduct  would  be  shocked  to  liarc  his 
secret  practices  di&closed  to  Mb  family ;  at  home  he  is  stiil  tho 
■apostle  of  probity ;  ht;  disregards  it  in  his  own  bohavioiir,  but  he 
tmbca  it  in  those  about  him.  In  this  point  of  view,  every  pro- 
prietor is  entitled  to  the  confidence  of  the  law.  Clothed  with  th* 
power  of  making  a  wiU^  whieh  is  a  branch  of  ptmal  and  ream- 
uerutive  legislation,  he  mftv be  eoosidered  as  a  mflgiebutt-'  appointed 
to  preserve  good  order  in  that  little  stiite  cjilled  a  family.  This 
niagiatrato  may  be  guilty  of  partiality  and  iojustice ;  and  aa  heis 
restrained  in  the  exerijiae  of  hia  power  neither  by  publicity  nor 
by  rt'sponBibilityj  he  would  &eera  to  be  very  lileely  to  abuM 
But  that  dan^^er  is  more  than  counterbalnnocd  by  the  ties 
interest  and  affection,  which  imthie  imUnation  in  accord  with  hii 
duty.  His  natural  attachmwit  to  his  oliildrcn  and  lus  relativBii 
'10  as  secure  a  pledge  for  his  good  conduct  as  any  that  can  l>o 
obtained  for  that  of  the  political  magistnito ;  to  such  a  degm 
tlmt,  till  things  considered,  the  authority  of  this  non-commissioned 
magistrate,  befiidea  being  absolutLdy  necessary  to  thildren  of 
tender  ago,  will  oftcner  be  found  salutary  than  hurtful,  even 
adults. 

3rd.  The  power  of  making  a  will  is  advantagcons  under 
another  aspect,  ma  a  means  of  governing — not  for  tlio  good  of 
thoso  who  obey,  as  in  the  preceding  article,  but  for  the  good  of 
him  who  commands.  In  this  way  tho  power  of  the  present 
generation  ia  extended  over  a  poiiion  of  the  future,  and  to  a 
certain  extent  the  wealth  of  each  proprietor  is  doubled.  By 
means  of  an  order  not  payable  till  after  his  death,  he  procurca  for 
himself  an  infinity'  of  advantages  beyond  what  hia  aetual  uieaiu 
would  fiimish.  By  continuing  the  submission  of  chil 
beyond  the  term  of  minority,  the  indemnity  for  paternal  earea  i 
incivused,  and  an  additional  assurance  ngalast  ingratitude  is 
secured  to  the  father;  and  though  it  would  be  agreeable  to  think 
Ujut  bTich  precautions  are  superfluous^  yet  when  we  recollect  the 
infirmities  of  old  age,  we  must  bo  satisfied  that  it  is  neceg&ary 
not  to  deprive  it  of  this  counterpoise  of  iactitious  attrocdons 
In  the  mpid  descent  of  life,  evcij  support  on  M-hich  man  caU' 
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lean  should  be  left  imtouched,  and  it  is  Tvell  that  interest  eeire 

tL  monitor  to  duty. 

Ingratitude  on  the  part  of  children  and  contempt  for  old  agQ 
are  not  comraon  viceg  in  civilized  society;  but  we  must  recollect 
that  cTciywhere,  more  or  less,  the  power  of  making  a  will  exists. 
Are  these  riceft  most  frequent  where  this  power  is  most  limited  ? 
We  might  decide  the  question  by  ohservin^  what  passes  in  poor 
families,  where  there  is  but  little  to  give  in  legacieB;  but  eTcn 
that  method  of  judging  would  be  deceptive,  for  the  influencG  of 
this  power,  establiBhed  in  society  by  the  la  we,  ti^ndft  to  form 
general  manners,  and  general  manners  thus  formed  determino  the 
BentimentB  of  indi^'iiluals.  This  power  given  to  fathers  renUera 
the  piitemal  authority  more  respectable,  and  those  fathers  whose 
indigence  does  not  permit  them  to  exercise  it,  nnconeciouBly 
profit  by  the  general  habit  of  submiMion  to  whieh  it  haa  given 
rise. 

But  in  making  the  father  a  magistrate  we  must  take  care  not 
to  m^ka  Mm  a  tyrant  If  children  have  their  faults  he  may  havo 
his,  and  though  we  give  him  the  power  of  corret-tioti,  it  does  not 
follow  that  he  should  have  the  right  to  punish  by  Htarvation. 
■The  institution  called  in  France  a  le'fftltiite,  by  whioh  eat-h  child 

protected  against  a  total  diftiuherLtance,  is  a  eonvenient  medium 
between  domestic  anarchy  and  paternal  tyranny.  Even  this  pro- 
vision the  father  should  have  the  power  of  taking  away,  for 

,usea  fipeciiied  in  the  Liw  and  judicially  proved. 

There  is  etiU  another  question.  In  default  of  natural  heiTH, 
shall  the  proprietor  have  the  right  of  leaving  his  property  to 
whomsoever  he  chooser,  cither  to  distant  relations  or  to  fitrangers  ? 
In  that  caae  the  fiscal  resource  spoken  of  in  the  preceding  chapter 
will  be  greatly  diiniuishedj  it  will  apply  oaly  to  the  case  of 
intestates,  fiere  the  reasons  of  utility  divide.  We  must 
endeavour  to  find  some  middle  course. 

It  may  be  said  that,  in  default  of  kin,  the  services  of  strangers 
are  necessary  to  a  man,  and  hi&  attachment  to  them  almost  tho 
same  as  to  relations.  He  ^hauld  have  the  means  of  cultivating 
the  hopes  and  rewarding  tho  caro  of  a  faithful  servant,  and  of 
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softening  the  reg^te  of  a  friend  who  haa  wiitched  at  has  side, 
to  Bpfab  of  the  woman  who,  but  fur  the  omission  of  a  ceietnony, 
vould  be  called  his  widuw,  and  the  oq>hjui&  whom  alt  ihv  iforld 
bat  the  legislator  regard  &s  his  clnldr€>ii, 

A^n,  if  to  earich  the  public  troftftuiy  you  deprive  a  man  of 
the  power  of  leaving  hia  jiropcrty  to  his  friends,  do  j*on  not  force 
liim  to  spend  it  all  upon  himself?  If  ho  has  no  control  o%'Pr  his. 
capital  from  the  motnent  of  his  death,  he  will  b«  tempted  to  con- 
vert his  property  into  a  lifo  atmtiHy.  It  i*5  to  etioourag?  liim  to 
be  a  sptrndthrift,  and  almost  to  mukc  u  law  agftinst  economy. 

These  it*Baon6  are,  douhtbw,  more  "Wneigbly  than  any  oond- 
dewtign  of  ^o  to  the  public  tTMsury.  Wo  ought  to  leave  the 
propiiotor  who  hflB  no  near  relations  the  right  of  dispoemg  of  at 
[leaet  hall'  his  property  by  will,  wliile  the  other  half  ia  reserved 
Ibr  the  public  ;  and  to  bo  contented  with  lesB  would,  perhaps, 
in  this  cage,  be  a  means  of  getting  more.  Be&idts,  it  is  a.  matter 
of  very  ^oat  iniportanee  not  to  Eittotk  the  priDciple  which  allows 
OTeiy  one  to  dispose  of  hia  property  after  dt-ath;  and  aot  to  croatfl 
ft  cltt$9  of  proprietors  who  will  regard  themselvee  as  infprior  to 
others,  on  acootmt  of  the  legal  incqiooity  attached  to  onc-hidf  of 
their  fortune. 

All  that  has  boon  said  of  alienations  between  the  living,  appb'oA 
also  to  testaments-  On  most  of  those  points  we  sbtdl  bo  iastructcd 
by  the  conformity  between  contracta  and  testaments,  and  Bome- 
times  by  contrast. 

The  same  eauaesof  nullity  which  apply  to  alienations  between 
the  living  apply  to  teatamenta,  except  that  in  the  place  of  »»- 
l4Mim«nt  on  the  pwt  of  the  reeciver,   it  is  necessary  to  substitute 
>»WOM  tHpposiiwn  on  the  part  of  the  testator.     For  example^ 

leave  a  certain  legacy  to  Titius,  who  is  married  to  my  (laughter, 
boUeving  that  marriage  to  be  luwful,  and  not  knowing  the  bad 
faith  of  Titius,  who,  before  marrying  my  daughter,  had  oontraetcd 
another  marriage^  still  BubsiBting. 

Testaments  are  exposed  lo  an  unfortunate  dilemma.  Do  we 
iidmit  their  validity  when  niiwio  upon  a  dtatJi-bed  ?  The  testator 
is  exposed  to  coertnon  and  to  fi^ud.     l^o  we  t-^xaot  funiuditaea 
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ipatibk  witli  this  indulgence  ?  We  deprive  the  dying  man 
''at  his  power  over  tho  eonduct  of  others,  at  the  very  moment  when 
hfi  needs  it  most.  Iforbarous  heirs  may  torment  him,  in  order  to 
lLB3tcn  or  make  sure  oi'  tlie  advantf^e  of  a  wlLl  executed  in  form. 
A  dying  man,  who  has  no  power  to  giro  or  to  take  away,  is  no 
longer  to  be  funred.  A  great  many  dotailfi  will  b«  ncceasary  to 
reduco  aU  Uieae  opposite  dongei-a  to  their  lowest  amount. 

^^m  CHAPTEIt  T. 

^^^^^        lii'ffhU  Iq  Service**     Mdhods  of  acquiring  thtm, 

Aftee  (hinffSf  itffrvicin  remiiin  to  be  distributed,  n  kiitd  of  property 
flometimea  Qonfoundcd  with  things,  and  sometimea  appearing 
under  a  distinct  form. 

Tbcro  are  as  muny  kinds  of  services  as  there  aro  way^  in  which 
tnan  can  be  useful  to  man,  either  in  procuring  him  some  good,  or 

t preserving'  him  from  some  evil, 
'  In  tbut  ex4!baii^e  of  servicer  wbieh  constitute  aocisJ  intercourae 
•ome  services  anj  free,  and  others  are  compulsive,  Thoac  which 
are  exacted  by  the  laws  constitute  rights  and  obligations.  If  I 
biive  a  ri^ht  to  the  services  of  i^Tiothc-r,  that  other  is  in  a  slate  of 
^ligation  with  resptet  Xo  mo;  these  two  tfci'ms  are  correlative* 

^t  first,  all  serviceB  were  five.  It  wlls  only  by  degrees  that 
laws  intervened  to  convert  the  more  important  into  positive  rights. 
It  yrtA  thus  that  tliB  institution  ol'  marriage  changed  into  an  ob- 
ligation legally  binding  the  hitherto  voluntary  connection  bL'tft-eftji 
husband  and  wifb,  father  und  child.  In  the  same  way,  the  law, 
in  certain  states,  has  eonvort4;d  into  an  obligation  th<3  mointenunco 
of  the  puor,"a  duty  whioh  yet  remiiinHi,  among  thu  greater  port 
of  nationft,  entirely  voluntaiy.  These  po/f£i>qiif  duties,  compared 
to  duties  purely  vaoial^  are  like  Lnulosurcs  in  a  vast  common, 
where  a  partiL-ulurkiod  of  cultivation  is  tJarriedon  with  precautions 
which  iasurs  auceess.  The  same  plant  might  grow  on  the  com- 
mon, and  might  even  bo  protected  by  eertain  convcntiotiH ;  but  it 
I      vould  always  be  exposed  to  more  hasiards  than  in  the  p&r- 
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tieuJar  inclosurc  traced  by  the  law,  and  protouted  bj  the  public 
force. 

Yet,  whatever  tbo  legislator  maj-  do,  there  is  n  greot  rniml 
of  ftemces  upon  which  he  has  no  hold.  It  is  not  poseiblo 
order  them,  because  it  ia  not  possible  to  define  them,  or  because 
conBtmnt  would  ohange  their  nature,  and  make  them  &n  cttJ. 
If  it  wore  attempted  to  enforce  thetn  by  law',  an  ax^P*^*^* 
police  and  of  penalties  would  be  necessary,  which  would  sprei 
tt^rror  through  society-  Besides,  the  law  could  not  act 
the  actual  obatacles  oppOBud  to  it;  it  could  not  put  dormant 
powers  into  nctirity  ;  it  could  not  create  that  energy,  that  super- 
abundance of  zo(i\  which  surmounts  difficulties,  and  goes  a  thoa 
sand  times  further  thim  commandfl. 

The  imperfection  of  law,  in  thia  reapect,  is  correeted  by  a 
of  Btipplementatylaw  ;  that  is,  by  tlie  moral  or  social  codo— a  code 
whii-'h  is  not  written,  which  exists  only  in  opinion,  in  manne 
and  in  habits,  and  which  begins  where  the  legiglative  code  finisheai 
The  duties  which  it  proscribes,  the  services  which  it  impo^eiSy 
under  the  names  of  equity,  patriotiein,  courage,  humanity,  gen 
roeity,  honour^  and  disinterestedness,  do  not  directly  borrow  thi 
aid  of  tho  laws,  but  deriYo  their  force  from  other  8anctioii%] 
founded  upon  punishments  and  rewards.  Ab  the  duties  of  thi4 
stToatlary  code  have  not  the  imprint  of  the  law^  their  fullilra^it 
ha^  more  Mat;  it  is  more  meritorious;  and  a  superior  degree  of 
honour  attached  to  their  performance  happily  miikcs  up  for  their 
deficiency  ia  positive  force.  After  this  dig;re83ion  ujmju  mor&li^ 
let  UB  return  to  legislation. 

The  kiad  of  service  which  is  most  important  consiBts  in  giving 
up  Bome  good  in  favour  of  another. 

The  kind  of  good  which  plays  the  greatest  part  in  eivilixed 
society  ia  money, — a  representative  of  value  which  is  olmoit 
univer&al.  U  thua  happens  that  Uie  consideration  of  service  ia 
often  confounded  with  that  of  th'nqi. 

There  arc  civaea  whore  the  service  is  csaeted  for  the  bendHt  of 
him  who  cooimandB  ;  such  ia  the  state  of  a  master  in  reference  to 
his  servant* 
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There  are  eases  in  which  th<*  sDrvico  is  exacted  for  the  advim- 
^ioge  of  him  who  o'bejs;  auch  is  the  eonUition  of  the  wuril  in 
reference  to  hia  giiardiaii. 

These  two  correlative  Rtates  are  the  foundation  of  all  the  others. 
The  rights  which  belong  to  them  are  ihcelements  of  which  nil  the 
others  arc  composed.  The  father  ought  to  be,  in  same  reepects, 
thv  guardian,  in  others  the  master  of  the  child;  the  husband 
ougrht  to  he,  in  some  resi>ect9,  the  guardituij  in  others  the  master 
of  the  wife.  These  states  are  e«ptiblc  of  a  cynstuut  and  iudefilnito 
durution,  and  form  domestic  society.  The  rights  which  ought  to 
be  attached  to  them  are  discussed  in  suhsequcnt  chapters. 

The  public  flervicesof  the  magistral*  ami  the  citi^ic'ii  constitute 
ther  cLisae^  of  obligationa,  of  which  the  estahliahment  belongs  to 
le  constitutianal  code. 

But  beside  these  constant  relations,  there  are  transient  and 
o<:casional  relations,  in  which  tJie  law  may  exact  the  Bsrvices  of 
one  itidividual  in  favour  of  another. 

The  mefLzifl  of  acquiring  rights  to  Rcrviccs — that  is,  liie  causKs 
which  detennino  the  legislator  to  create  obligations — may  be 
referred  to  three  heads : — 1st,  Sapgri&r  need;  2nd,  Anterior  »er- 
vic*  ;  3rd,  Pact  or  Agreement. 

I.  ScTERloB  Keet>. — That  ia,  a  med  o/tha  ««T*Cff  ffreat&r  thi^n  th« 
^^i»font-^irnce  of  rendcrtuff  it. 

^H    Eveiy  individual  has,  as  a  constant  occupation,  the  care  of  hia 

^Kwn  happiness — on  occupation  not  less  kwM  liian  necessary ; 

^Hbr  suppose  this  priiJciple  could  be  reversed,  and  that  the  lovt;  of 

^Htther^  bhguld  take  an  a.sccndancy  over  thtr  love  of  seli'j  what  a 

^Btidiculous^  what  a  fatal  confusion  would  be  the  consequence!  How- 

^^Sver,  there  are  many  oi'caeions  when  we  Can  make  a  considerable 

addition  to  the  well-beiug  of  others  by  a  slight  and  almost  iraptT' 

^K^tiblo  eaeritiee.    In  su:-h  gircumstauces,  to  rlo  what  depends  upon 

^H|&  to  prevent  the  evil  about  to  fall  upon  another,  ia  a  servico  wluch 

^H^e  law  may  exact ;  and  the  omisBioti  of  this  service,  in  cases  where 

the  law  might  see  lit  to  exact  it,  would  form  a  sort  of  offence,  which 

might  be  called  jirffatt'eOy  to  distinguish  it  from  pasiiivt  ajffueptt 

which  uonsist  in  being  the  active  and  inetrumental  cause  of  evil. 
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But  to  mak^  efforts,  however  ftUght,  in  the  serrice  af  «nfttlicr, 
jaay  be  an  ctII  ;  to  be  obliged  to  mflke  atich  efforts  cintainly  U 
one,  for  Jill  rcstraiot  is  nvil.  Thereforpj  to  JTistify  exttcting  from 
yow  a  aervice  ia  favour  of  mf,  the  trvil  of  not  recdving  the  wrricc 
ought  to  be  so  gTPAt,  and  tho  evU  of  tendering  it  «o  mall,  thit 
there  can  be  tro  room  for  hesitation  as  to  the  eipedioncy  of  pro- 
ducing the  one,  for  the  asiko  of  ftVoidiBg  the  other.  Tht*re  are  no 
moan«  of  fixing  precise  limits  ;  all  must  depend  on  the  circttn- 
stancp*  iiL  whioh  the  individuals  intercHted  are  placed,  and  vrr 
must  leave  to  the  judge  the  power  of  deciding  upon  individual 
c^«HPti  as  they  occur. 

The  ^ood  Samaritan^  by  rehe^ngp  tho  wounded  trareller,  usTed 
his  life.  It  was  a  noblo  aption,  a  virtuous  deed — nay,  a  moial 
duty.  Can  such  actions  be  made  a  legal  duty?  Can  we  ordmia 
tkem  by  a  general  law  f  No  ;  not  nnlcea  wo  limit  that  law  by 
exceptions  more  or  leaa  vogue.  It  would  be  vcty  neceBsaiy  t» 
eetabltKh  in  f^uch  a  law  a  dispensation  in  favour  of  the  Eurfeon 
waited  for  by  many  wounded  men  in  groat  need  of  liis  servioefl — 
of  the  "officer  who  hastens  to  his  post  to  repel  tho  enemy — of  tbe 
fether  who  is  rushing  to  the  succour  of  his  child. 

This  principle  of  superior  need  is  the  foundation  of  mairy  oUi- 
gationa.  The  duties  required  of  a  father  to  his  children  may  be 
burdensome  ;  but  that  evil  is  nothing  when  compared  to  the  evil 
of  the  [children  being  abandoned.  The  duty  of  d?f?ndin^  the  state 
may  he  more  burdfneome  yet ;  but  unlee?  the  state  is  defended, 
it  cimnot  usist.  If  the  taxes  are  not  paid,  the  government 
dissolved.  If  the  public  funetiona  are  not  exercised^  a 
openc*!  to  every  disorder  and  to  every  crimen 

The  obligation  of  rendering  the  serviee  Ofig&t  to  feU 
particular  individual^  by  reaaon  of  his  peculiar  paoitioii,  which 
gives  him,  more  than  any  other  person,  the  power  or  the  iaoH- 
nation  to  perform  it.  It  i^fbrthisr^^on  that  in  smleeting' guard- 
ians for  orphan  children,  the  ehoice  fcdhi  npnu  relations  or 
friends,  to  whom  the  duty  must  be  less  burdcuaomc  than  to  a 
atmnger. 

JI.  AwTKHioii  Ssavicfi. — A  tenice  nn^eredf — id  eontiileraiicH 
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of  ifA/*7i  #^^-(1 1>  e^adfd  from  him  mho  fem^td  th^  h&Hf*Jil  a  eom- 
inntiHony  an  e^ttical^i  in  favour  of  him  %eh&  wnferrfd  it. 

This  ease  \9  more  simple  ;  it  is  only  neceasary  to  ascertain  the 
Talue  o^  a  benefit  alrendy  rcwived,  and  to  assi^  a  comrK^iisatiou 
for  it,  TtiP  judge  vill  wot  need  so  much  latitude  of  discretion* 
I  A  fttirgieoti  has  bestowed  his  services  upon  a  sick  man  who  had 
lo^t  his  st'tisps,  and  wbo  "was  not  in  a  conditicm  to  ask  for  assist- 
ance. A  depositary,  though  not  requested  to  do  so^  has  enixdoyed 
his  lubonr,  op  has  made  pw3\iDiary  advances  for  the  preservatioa 
of  a  deposit.  A  miin  has  exposed  himself  in  a  fire  to  sftvtt  valu- 
able property,  or  to  i-t^scne  persons  in  daflgef.  The  eifects  of  a 
pBM^nge'P  have  been  IhrowB  overboard  to  lighten  the  ship,  and  to 
iTVfi  the  re«t  of  the  ciSLrgo.  In  all  the&e  cases^  and  in  a  thou- 
kud  others  which  might  be  oited,  the  laws  ought  to  insure  a 
'recompense  equivalfnt  to  the  value  of  the  service. 

This  title  to  indemnity  is  founded  upon   the  beat   reasons. 
Gfant  it,  and  he  by  whom  it  is  furnished  wiU  stiU  bo  a  gainer ; 

IetHjsc  it,  and  you  leaTc  him  who  has  done  the  service  In  a  con- 
Ution  of  loss. 
I   Su<!h  a  regulation  is  less  for  the  benefit  of  him  who  receivos 
he  compensation,  thiin  for  the  benefit  of  those  who  need  the 
eervice.     It  is  a  promiac  of  indemnity  made  betbrehand  to  every 
^Bpan  who  may  have  the  power  of  renderin|2;  a  biirdensome  ecrvici^ 
^^n  order  that  a  prudent  regard  to  his  own  personal  interest  may 
not  come  into  opposition  with  his  benevolence.     Who  can  aay 
how  many  evils  might  be  prevented  by  such  a  precaution?     In 
^how  many  cases  may  not  the  duty  of  prudence  restrain  the  wishes 
^■f  benevolence  ?     Is  ifc  not  wise  for  the  legislator,  aa  f ar  a*  pos- 
^^Kblev  to  reconcile  these  motives?     It  is  said  that  ingratitude  was 
ptmihihed  at  Athens  as  an  infidelity  injiLiiriou?  to  the  commerce  of 
benefits-     I  do  not  propose  to  piujish  ingratitude^  but  as  far  as 
possible  to  prevtut  it.      If  tiie  man  to  whom  you  have  rendered 
a  service  is  ungrateful, — no  matter;  the  law  does  not  count  upon 
virtue  ;  it  assures  you  a  compensation,  and  in  important  cases  it 
f  levate  tliat  compensation  to  the  level  of  reward. 
Ktfward  !  that  ia  the  true  means  of  obtaining  services.     In 


193 


FamCTtLES   OF  TBLB   CIVIL   CODE, 


companEKjQ,  paaishment  is  but  a  fevbla  inatrumcut.  To  ponish 
&u  omission  of  service  we  must  first  be  sore  that  the  iiidi\idual 
had  the  power  to  render  it,  and  that  he  has  no  excuse  for  Dotj 
having'  done  so.  AIL  Lhia  iXH]uires  a  process  of  inTestigalioi 
difficult  and  donbtfol.  Beside?,  if  mcu  act  from  the  fear  d 
puniehment,  nothing  will  bo  done  except  what  is  absolutdjtl 
neOGBsary  to  avoid  iE ;  but  the  hope  of  reward  devulops  so  iin-J 
known  etrengthj  it  taiumphs  over  rool  obstacles,  ood  briii^ 
forth  prodigiea  of  zttal  and  ardour  in  cases  where  thrcuU  wouk 
produce  only  an  unwilling  submission. 

Three  prt.'cauUt>ns  must  be  observed  in  airauging  the  interest 
of  the  two  parties.  First, — to  prevent  a  hypoci'ilictd  gencrosit 
from  converting  itself  into  tyranny,  and  exacting  the  price  of 
aervlcc  which  would  not  have  been  scocpted  had  it  not  been  su] 
posed  dismtcrcsted*  Sct^ojidly, — not  to  nuthoriire  a  merctnarj 
»6al  to  snatch  rewards  for  services  which  the  pt^nwn  obligii 
might  have  rendered  to  hioisElf,  or  hare  obtained  elsewhere  at 
less  cost  Thirdly, — not  to  ^uHer  a  man  to  he  overwhelmed  bi 
a  crowd  of  helpers,  who  canaut  be  fully  indemnified  withoi 
co!interbtUancing  by  an  ei^uivalent  loss  the  whole  advantage 
the  service. 

Anfcrior  wrrfVtf  justifies  many  classes  of  obligations.  On 
is  founded  the  right  oi'  fathers  over  their  children,  "When  in.  thi 
order  of  nature  the  strength  of  ripening  age  has  euceeedod  to 
feebleness  of  infancy,  the  need  of  receiving  ceases,  tuad  tlic  dul 
of  restitutiuu  begins.  Upon  this  also  is  founded  the  right  of  t3i< 
wifo  to  the  continuance  of  the  union  after  the  period  when  time 
hafl  efhiee<ltbe  attractions  which  were  its  fii'st  motive. 

Establishments  at  the  public  expense  for  those    who    hflv< 
served  the  stutc  rest  upon  the  same  principle,' — reward  for 
services  as  a  means  of  creating  future  ones. 

ni*  Pact  oh  AoBEKMfc^cT, — The  mten^eniion  of  a  promt 
hiwfifin  two  person9i  with  the  undentandin^  thttt  a  Uifal  ohUgatk 
iitfaeM«  to  if. 

Everything  that  has  been  fifiid  of  commt^  in  relation  to 
distribution  of  propcrtj-,  applies  to  consent  as  respeeta  tlie  iDtef-* 
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sngG  of  Bcrriws.  Tbere  aro  the  same  rcasona  for  sanctioning 
this  interchange  of  services  as  for  eunctioaing  the  interchange  of 
perty.  Both  r^t  on  the  same  fundamental  aadom,  that  evtrg 
lion  imports  an  advtihtage.  Bargains  are  not  mode  except 
the  motive  of  utility. 
The  same  reaeona  which  annul  consent  in  the  one  caso,  annul 
it  in  the  other — Concoalmcnt ;  fraud  ;  eoeri:lon ;  subornation  ; 
eiTontKJtia  idea  of  legal  obligation ;  erroneous  idea  of  value ; 
incflpacity  j  pernicious  tendency  of  the  bargain,  though  without 
ult  in  tlie  contracting,^  parties. 

We  need  not  enlarge   upon  those   subsequunt  cauaes  which 

produce   the   dissolution  of  agreements  : — let,  Accomplishment  : 

2nd,  Compenmtion ;  3rd,  Express  &r  ta^ii  rfmi^^wtt-;  4th,  Lapte 

titns ;    5th,    Phynical  impotiaibtlit}/ ;    tith,  Intervention  of  a 

inconvenience.     In  all  these  coses,  tha  reasons  which 

the  agreement  to  be  sanctioned  exist  no  longer;  but  the 

two  latter  relate  only  to  the  literal  or  specitic  accompliahmcBt  of 

e  bargain,  and  may  still  leave  room  lor  compensation.     If  in  a 

atuol  bargain  one  of  the  parties  only  has  fultiUed  his  part,  or  if 

hJB  part  be  the  more  nearly  performed,  a  corapeneation  firom  the 

ther  will  be  necessary  to  re-establish  the  equilibrium. 

It  is  enough  to  point  out  the  prineipleB  without  dwelling  on 
he  details.  Particular  arrangements  muijit  vary  Bceordiag  to 
eircimiatanecs.  However,  if  we  establish  iirmly  ii  small  number 
of  rules,  these  particular  arrangements  will  not  interfere  with 
each  otlier,  and  will  all  be  arranged  in  the  same  spirit.  These 
mlee  ure  so  very  simple  that  they  need  no  development. 
1st.  Avoid  producing  distipjiointment. 

2nd,  "When  a  portion  of  that  evil  is  inevitable,  diminish  it 
as  much  as  possible  by  dividing  the  loss  among  the  parties, 
iDtere-sted  in  proportion  to  their  means, 

3rd,  Take  care  in  the  distribution  to  throw  the  greater  part  of 
the  loB9  upon  him  who,  by  attention,  mij^ht  have  prevented  the 
evii,  so  as  to  punish  his  negligence* 

4th.  Avoid  especially  producing  ao  afifiduntal  evil  greater  than 
diaappoin  tmcnti 
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Geneml  Ohsarration. — It  is  tlms   tbat    tbe  whole  llieory 
o!)ligutions  miiv  bf  made  to  rest  upon  the  btisis  of  utility. 
liave  huilt  the  whole  of  this  Tost  cUilict?  upon  three  pxinoplc 
Huprrior  nerd,  anterior  trri'tM^  paH  or  ffgr^tmitnt,     "Who  iroi 
liave  bpUeyed  that  to  nrriTc  at  principles  so  simpk  and  so 
it  would  have  been  ncL-easary  to  opt-ii  a  ne^r  mud  ?     Consult  th 
masters  uf  the  science,  Urotitis,  Puft'cudorf,   Burlaraaquf,  Viilel 
ManteiHjuieu  liiitistlf,  Locke,  Kousseati,  and  the  crowd  of 
mtntators,  Whtu  tlity  ^^-ish  to  lay  open  the  origin  of  ohtigatioi 
they  tell  yuu  of  a  nsitiiral  riglit.  of  a  law  atiterior  Iw  maii.  of 
Divino  law,  of  conscicncej  of  a  eut-ial  cuntrat-t,  of  a  tacit  coutiact 
of  a  qutiHt  contract,  &c.,  &c,     I  know  that  these  ttrms  tare  m 
incompatible  with  the  trno  principle,  because  all  of  them, 
uxpliinations  moi*e  or  less  forced,   nmy  be  made  to  Big^niiV 
and  evil.   But  tliisobliiiue  and  roundabout  process  ini^olves  unt 
tainty  and  embarraBsnii^nt.  and  lends  to  inteiiainahlc  dispiitw. 

They  have  not  perceived  tlwt  llie  pnet,  the  eontniet  of  wliicl 
they  tell  us,  strictly  speaking,  is  not  a  itaftnn  in  itself;  and  thf 
it  wants  a  basifl^  an  origintd  and  independent  reason,  ou  which 
rufit.     The  pact  Ben*ea  io  prove  the  existence  of  a  mutual  ad- 
vantage on  the  pail  oi"  tlie  eontnirtora,    Tt  is  this  reason  of  utility 
which  gives  the  contriu-t  all  ita  force;  Ihendiy  it  is  that  the  ca«o» 
are  distiuguislied  in  which  a  contract  ought  to  ho  confimied, 
well  as  those  in  which  it  ought  to  be  annulled.     If  a  ronti 
were  a  reason  of  itaelf,  it  ought  always  to  have  tlie  SAme  cffc 
If  a   pernicious   tendency  makes  it  void,  it  must  he  H 
tendency  wbioh  makes  it  valid. 


CHAPTER   VT. 

Ccmmunttt/  of  Good^,  or  Tcnattcff  in  co}nmon^     Tft  Infionveni 

TiTKitK  is  no  arrun^ement  more  eontrarj'  to  the  priiKi^ile  of  utiUt 

thuTi  eommunily  of^oods;  cppcciiUly  that  kind  of  itidetermioat 

coaiiniinity  where  the  whole  belongs  to  each  of  the  partnem 

1st,  It  is  the  eourcti  of  tiovu:-tnding  discord.    Instead  of 
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of  satisfaction  Eind  eujoj^mciit  for  all  interosUnl,  it  is  a 
lU*  of  discontent  and  disappointment. 

2nd.  This  undiridtd  proptTty  always  losps  a  great  part  of  its 
lue  for  «ill  the  portnerB.  SubJLH^t  on  the  one  hand  to  all  kinds 
"of  depredations,  because  it  is  not  under  the  protection  of  indi- 
vidual interest,  on  the  other  it  reueivea  no  repairs  or  improve- 
ments. Shidl  1  risk  an  caLponse  of  which  the  burden  will  be 
certain,  and  which  will  fall  entin-ly  upon  me,  while  thi?  benedt 
of  it  will  be  pre<;unou9  and  divided  ? 

Si'd.  Tlie  apparent  cqiiiilitj  of  this  arrangement  only  aerrea  to 
cover  a  real  inequality.  The  sti'ong;  abase  their  strength  with 
inapunity;  and  the  rich  grow  richer,  at  tho  expense  of  tlie  poor. 
The  corwnunity  of  gooda  calls  to  miud  that  soiiof  monster  which 
is  sometimes  aetn  to  exist, — beasts  juiaed  together  hack  to  back; 
ia  »ueh  coeea,  the  stronger  always  cames  off  the  weaker. 

The  question  is  not  here  of  the  community  of  goods  between 

luaband  and  wife.     Colled  to  live  to;jether,  to  cultivBte  their 

its  toy^L'ther,  find  to  feel  a  mutual  concern  for  the  interests 

leir  children,  they  ougbt  to  enjoy  in  common  a  fortuae  often 

attinired,  and  always  kept  by  t-ummon  cares*    Besides,  if  theit 

ills  euntiietj,  the  diJipute  will  not  ho  laetiBg;  the  law  coofei's 

ipon  the  huBband  the  right  to  dtscido. 

Nor  i»  the  question  bore  of  common  property  among  paitners 
In  trade,  That  tenaney  in  comtnoQ  is  eonfined  mertdy  to  uequi- 
bitiun;  it  has  nothing  to  do  with  enjoyment  N"ow,  as  conceiUfl 
acquisition,  the  partners  have  but  one  and  tha  same  interest, 
jWliBn  the  gains  are  to  be  enjoyed,  they  are  divided,  and  eaeli 
Iner  becomOM  independent  of  the  others,  Eofiidcs,  as^sotiales  in 
commerce  am  ulwaya  few  in  number;  tiioy  select  each  other,  and 
^separate  at  wiU,  It  is  preuiaely  the  contrary  with  joint  pro- 
^Htricitora  of  land. 

^V  In  England,  one  of  the  greatost  and  beat  established  imi)rove* 
^Bci^^t^  iH  the  dlviaiou  of  commonn.  In  passing  through  thu  Iand:j 
■wliieh  have  undergone  that  happy  change^,  we  are  cnehauted  as 
^hI}^'  the  ?ight  of  a  new  colony,  llarvestj*,  floeks,  smiliuy  habita- 
^Biuui^T  have  succeeded  to  the  dull  sterility  of  a  desert.     Hap^iy 
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ccnque&ts  of  ptacoful  industry!     Noblo  aggrttntTizeineiit 
iaspires  no  alnrms,  and  provokes  no  enemies  1     But  wlio 
l>elieve  that  in  a  country  wlipro  a^culture  is  bo  highly  estimateil, 
njillionH  of  acrc-s  of  productivo  land  are  still  ahandoaed  to  the 
vrWd  state  of  common  tenancy  ?     A  ehort  time  since  the  goreni< 
ment,  desirous  of  kno^ving  tlie  true  conditioii  of  its  -territory, 
caust'd  an  oxaraination  to  be  made  in  eyeiy  county,  which  h 
brought  to  light  a  truth  so  interesting  and  so  calculated  to  pro* 
duct*  important  conaoquences.* 

The  inconvcnicnct'8  of  tenancy  in  common,  except  in  accidental 
OoaOB,  do  not  apply  to  the  case  of  ietritudrSf'—ihQt  \s,  to  right* 
of  partial  property  exercised  over  immoTciible?,  suth  as  a  right 
of  passage,  or  a  right  to  draw  water.  These  righU  are  in  genei^ 
limited  ;  the  value  lost  by  the  subject  property  is  not  equjd  to 
the  value  ftcquirtd  by  the  property  to  which  the  right  attaches; 
or,  in  otiter  turms,  tho  inconvenience  to  the  former  U  Dot  so  great 
as  the  convenieney  to  the  latter. 

In  Engrlanil,  hind  which,  being  freehold^  is  worth  thirty  tunes 
the  ftunutil  rent,  being  coptfhold^  is  worth  but  two-thirds  as  mnch. 
The  reason  is,  that  in  the  latter  case  n  lord  of  the  manor  p{»- 
Boases  certain,  rights  which  catiibliah  a  kind  of  cDmmon  tenancy 
between  him  and  the  principal  proprietor.  But  it  is  not  to  ho 
Bupposed  that  what  b  lo&t  by  the  copyholder  is  gained  by  the 
lord ;  f>r  the  greater  part  of  it  falls  into  the  hands  of  ^enta 
and  attofneys,  jiud  is  consumed  in  ueek-sa  furmjilitits  and  minute 
vexationH.     Theae  are  the  retnnanta  of  the  feuded  system. 

"  It  is  a  fine  spectacle/*    aays  Slonte&iuieu,    "  that  of 
feudal  laws,*' — and  afterwords  he  compares  them  to  an  ancient 
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•  There  are  circumataiice*  which  jantify  eiccptiona  to  general 
The  citucns  of  tho  tmaW  Swias  cantona,  for  axamplg,  pogeasfi  the 
pftrt  of  their  lAnds,  ta  vrit»  tbe  Ht^h  Alps,  in  comnioii.  tt  may  ba  that 
this  amiu^vtsetit  in  tlic  ooly  one  convenient  fui*  pasturagfifl  which  am 
pmcticnblo  only  a  ji&rt  of  the  jemr.  It  may  be,  toD»  that  thia  method  of 
hoMiiifj  their  land*  foniifl  tlio  neceaaHiy  basis  of  a  Qoastitutiofl  (larelj 
dfrrnocmtip,  well  winptcd  m  ths  coaditiou  of  a  little  comnituiiiy,  s!ml 
ia  na  iiiclus  u  ro  uf  uuuntaiufi . 
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io  oak.  Let  us  rather  compare  them  to  that  fatal  troe 
rhose  sap  is  poisoaoue,  and  whose  shade  ia  destnictivc.  That 
imfortutmte  system  has  produced  in  modem  laws  a  coniWon  and 
eoniplexity  froni  wliioh  it  ie  very  difficult  to  deliver  them;  for 
being  everywhere  iaterlnted  with  property,  it  needs  much 
mftziageinent  to  get  rid  of  feudal  absurdities,  ^vithout  shaklDgths 
I       »ecurity  of  property  itself 

^^^^»  CK.VFTER  YII. 

^^^^^^^  DiHrihution  qJ  Lq&u 

Tnnros  mate  one  branch  of  the  objects  of  acquisition ;  tervifH 

I  the  otbvrr  After  hnving  treated  of  the  different  methods  of  oc- 
quiring  and  alienfiting  these  two  objects,  the  analogy  hotweon 
gain  and  loss  would  seem  to  indicate,  na  the  next  point  of  inquiiy, 
the  difftreat  laethodB  of  distributing  the  losses  to  whicb  poase^aions 
are  eiposied. 

This  tiisk  wiU  not  detain  us  long.     Has  a  thing  been  deetroyed, 

damaged,  or  lost?     If  the  proprietor  is  known,  the  lops  Mb  upon 

^Jiim  \  if  he  is  not  known,  it  fiUls  upon  nobody.     It  is,  in  faet^  no 

^■d^.     The  question  whetlier  the  lo^  shall  be  transferred  to  some 

^^othpT  person  than  the  proprietor, — thut  is^  whetlier  in  any  case  a 

II  tatisfacfion  ehull  be  allowed  him, — is  a  matter  wliieh  \xi\l  be  dis- 
^■niss^  in  that  part  of  this  work  "which  tit-ats  of  the  Penal  Code, 
^'l  shall  confine  myself  here  to  a  single  tsample,  which  will  serve 

to  indicate  principles. 

"When  the  boIUt  and  huyor  of  an  article  of  merchandise  are  at 
a  distance  apart,  the  article  must  poas  through  a  greater  ot  leas 
number  of  intermediate  hands.  This  transport  ia  by  lanfl,  by  sea, 
or  by  internal  navigation ;  the  merchandise  may  be  destroyed, 
damaged,  or  loat ;  perhaps  it  doc^s  not  arrive  at  its  destination,  or 
it  does  not  come  there  in  the  state  in  which  it  ought  to  be.  Upon 
whom  shall  the  loss  fall- — the  buyer  or  the  seller  ?  I  say  the 
seller,,  re&er^'ing  his  claim  against  the  intermcdiatt  agents  The 
selluv  by  care,  may  contribute  to  the  safety  of  the  merchandi&e ; 
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he  can  chooec  the  moment  and  the  manner  of  sending  it,  and  take 
the  pi*ecautions  on  which,  in  case  of  loss,  the  acquisition  of  evidence 
depends.  All  this  would  be  cosier  to  a  merchant,  who  makes  a 
business  of  selling,  than  to  an  individual  who  buys.  It  is  only 
by  accident  that  the  care  of  such  a  buyer  can  contribute  in  any 
way  to  the  safe  arrival  of  the  goods.  The  reason  of  this  decision 
is  a  superior  preventive  power ;  it  is  founded  upon  the  prineipk 
of  security. 

Particular  situations  may  show  the  necessity  of  establishing 
exceptions  to  this  general  rule.  For  a  yet  stronger  reason,  in- 
dividuals may  except  themselves  from  it  by  agreements  made 
between  themselves.  I  only  indicate  principles.  This  is  not  the 
place  for  their  application. 
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"We  how  proceed  to  cotLBidermorc  in  detail  the  rights  and  ohli^- 
tiotjs  which  the  law  ought  to  attach  to  the  diflerent  stfltoa  which 
compose  the  domestic  or  private  cDndition.  These  states  niaj  be 
Ived  into  foiir :  those  of  maater  and  servant ;  guardian  and 
'ward ;  fattier  and  child  ;  huBhiind  and  ■wife. 

If  we  followed  the  historical  or  natural  order  of  these  rctlationB, 
tlie  last  in  the  eatalogiio  would  become  the  first.  But,  to  avoid 
repetitionSf  it  is  better  to  begin  with  the  simplest.  The  rights 
and  ohlig^atioas  of  a  father  and  a  husband  aro  corapoaed  of  the 
rights  Liud  obligaliouB  ntf  a  master  and  a  guardian;  the  two 
^-former  states  are  tho  eiemcnta  of  the  two  latter. 

■Aside  from  tho  tiuestioa  of  alavery,  there  is  not  much  to  be  said 
as  to  the  coDditioo  of  master,  and  the?  correlative  con^litious  ereated 
by  the  different  kinds  of  servants.  All  theso  conditions  are  a 
matter  of  contraet.  It  belongs  to  the  parties  interested  to  orrangi; 
wording  to  their  own  convonieiice. 


CILiPTEK  I. 
Masttr  and  Servant. 
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The  condition  of  masietf  to  which  iht  ccudition  of  Appreotu 
corrcfipouds^  h  a  tnijfied  condition.  The  m&ater  of  an  apprfsdc 
is  nt  the  same  time  a  niasttT  and  d  guardian:  a  guardian 
respects  the  art  he  teaclioe,  a  master  as  regards  the  profit 
cleriTes» 

The  work  which  the  apprentice  does,  after  the  value  of 
labour  is  worth  more  than  the  expense  of  mttintenancc*  and  instnn>' 
tion,  ia  the  salary  or  rewE^  of  the  master  for  hia  anterior  ex- 
penaee* 

This  eompen&ation  ought  naturally  to  be  greater  or  less  accord' 
ing  to  the  difficulty  of  the  art.  Some  arts  may  be  learned  ia 
Beven  dayaj  it  ie  poBflible  that  some  othetH  may  require  seren 
years.  Competition  will  best  regulate  the  price  of  these  mutual 
aervices,  as  of  nil  other  objefta  of  commerce  ;  imd  here,  aa  else- 
where, industry  should  fiad  ita  just  reward. 

But  the  greater  part  of  govemmenta  hare  not  adopted  this 
system  of  liberty.  They  have  dt-sired  to  introduce  what  they  call 
order  into  eniploymenta ;  that  ie,  out  of  a  mere  pa^on  for  rvga* 
lating:^  they  have  fiubstituted  an  artificial  for  a  natural  arrange^ 
mcnt.  Intermeddling  in  thjaway  with  a  basinesg  which  they  do 
not  unrk'rslauJ,  they  have  been  led  by  a  false  notion  of  uniformiiy 
to  apply  the  same  rule  to  thin^  which  have  no  reeemblance. 
Thus  the  ministers  of  Elizabeth  fixed  the  eame  term  of  m*veB 
yeare  aa  the  period  ijf  apprenticeship  for  the  simplefft  as  well  aa 
for  the  most  difiicult  arte. 

This  mania  for  regulation  eonceals  itaelf  under  the  pretence  of 
a  desire  to  perfect  the  arts,  to  prevtnt  workmen  fi*om  being  un- 
Bkilful,  or  to  guurd  the  credit  and  honour  of  the  nationfJ  manu- 
factures. But  there  is  a  simple  and  natural  means  of  accomplish- 
ing these  ohjecld.  It  ie,  to  Itiare  eTerybody  a  ptrfwit  liberty  of 
choosing  the  good  and  rejecting  the  bad,  of  being  governed  in 
their  preferences  by  merit ;  and  to  excite  the  emulation  of  artists 
by  the  freedom  of  competition.  But  no  ;  the  public  must  be  sup- 
posed iiicflpable  of  judging,  and  the  work  must  bo  regarded  as 
good  if  the  workman  has  wrought  at  the  trade  a  certain  number 
of  yoon. 
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An  artist  mnet  not  be  asked  if  he  tindorstands  liia  business,  but 
'whether  lie  luis  served  a  regular  flpprcntitiesMp.  lor,  if  the  work 
is  to  h&  judged  by  its  merits,  tvg  may  as  tvgU  allow  every  one  to 
work  at  his  own  risk.  According  to  tbat  system,  some  "would  bi 
maglers  who  had  never  been  apprentices,  and  others  would  hi} 
(ipprentieea  aE  their  lives. 
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CHAPTER  II, 

Of  Slaver  tf. 

"Wn^iir  servitude  becomes  a  condition,  and  when  the  ohligatioTi  to 
continue  in  that  condition,  with  respect  to  u  certain  master,  or  to 
othera  who  may  derive  a  title  from  him,  embraces  the  entir©  life 
of  the  ftcrvttut,  that  conditiou  is  glareri/. 

Slftttry  ii  susceptible  of  many  modifications,  according  to  the 
fixed  amount,  more  or  lees  exact,  of  the  services  whiuh  may  be 
demaiidL'd,  and  acoording  to  the  coercive  meansj  the  useof  whicli, 
h  permitted.  There  was  a  great  diifeixjnce  in  the  state  of  a  elavi 
at  Athens  and  at  Lacedfemon  ;  there  is  more  yet  between  tbat  of 
a  Russian  serf  and  a  negro  in  the  colonies.  But  whatevur  may  be 
the  limits  or  the  means  of  authority,  if  the  obligation  of  eerviug 
is  unlimited  in  point  of  time,  I  atiil  call  it  xlaverif.  To  dmw 
line  of  separation  between  servitude  and  liberty,  we  mM^i  starts 
from  some  point  \  and  that  above  assumed  seems  to  be  the  most 
Bslient  and  the  eaalcst  to  fix. 

This  distinction  drawn  from  perpetuity  is  so  much  the  more 
efflentiol,  because,  wherever  such  perpetuity  is  found,  it  weakens,! 
it  enervates,  it  renders  cxti'eraely  prccaiious  the  wisest  precau-* 
tions  for  mitigating  the  exercise  of  authority.  A  power,  not 
limited  as  regards  time,  uim  hardly  bo  limited  as  regards  any- 
thing else.  If  we  coaaider,  on  the  one  aide,  the  facility  with 
which  the  master  may  aggmvate  the  yoke,  litUe  by  little,  how 
be  can  exact  with  rigour  the  services  that  are  due,  extend  his 
pretensions  under  difierent  pretests,  and  spy  out  oceasious  to 
torment  an  insolent  servaui,  who  dares  refuse  to  rc^nder  Bervic 
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vhich  he  does  not  owe ;  if  we  consider,  on  the  olheer  Rd«^ 
difficult  it  is  for  slare^  to  demand  or  to  obtain  legal  protectioiif 
how  nmt'h  moxv  voxatiuiis  their  domestic  dtuiLtiim  becomes  ftHei^H 
a  poLliL'  brt-aoh  with  ilielr  miister.  ttnd  how  tUty  will  be  dnreafl 
to  CHptiratt*  him  by  an  unliuutM  subnuBfiioti,  rather  than  to 
irritate  him  by  rtfusals,— we  ahidl  000a  see  that  the  project  of  ^ 
^^mittTig  dftTeiy  hy  law  h  maoh  easier  to  form  than  to  execute ; 
that  a  fixed  unount  of  scmtcfi  \a  a  very  fettle  mt^tma  of  wften* 
hig  the  lot  of  filaTety ;  diat  under  the  best  laws  far  that 
only  the  most  crying  InlractioDs  will  b^  putmhe<l,  while  thflj 
.drdinarr  course  of  domestic  ngours  will  ontbrave  every  tribmiftL' 
I  do  £kot  ^y  that  on  this  account  dare-s  ought  to  he  abandc 
to  the  absolute  power  of  a  master,  and  that  the  protection  of  lai 
Id  nut  be  extended  to  them,  because  that  protection  ta  int- ' 
^ient.     But  it  is  necessary  to  show  the  eril  inherent  in  the 
Tciy  natnre  of  the  thin^ ;  to  wit,  the  imposdbiiity  of  sobnuttzng 
to  a  legal  restraint  the  authority  of  a  master  orer  hia  alaTee,  M 
to  prevent  him^  il'  do  disposed,  £rom  abasing  his  power. 
That  alarery  is  agreeable  to  the  masters^  docft  not  admit  of  a 
doubt ;  ance  nothing-  \s  wanting  but  will  on  their  part  to  hnng 
it  to  an  instant  lertnination.    That  it  is  disagreeable  to  the  shknis^ 
a  lact  not  less  certain,  since  they  are  never  kept  in  that  cqndi- 
but  by  constraint.     No  one  vho  is  &ee  wishes  to  become  A 
E<>  and  there  i^  no  slate  who  doe«  ttot  wish  to  be  &ee. 
It  U  abeotd  to  rcneoa  on  the  hi^pinns  of  mea^  except 
own  desirM,  and  thcdr  own  aensMtioitfl,     It  is  ahsiml 
ipt  showing;  by  calctdatioa0,  that  a  man  ongbt  to  be  hAppy* 
rhen  h«  u  actually  misexahle ;  and  that  a  condition  into  wtfteb 
I  wiabea  to  enter,  Kod  from  which  ererybody  wisbei  tD 
is  A  wawfitioft  good  IB  iteU^  and  adaptad  to  hnxun  lutare. 
I  wcU  WHere  that  tiw  £0bnsm  between  Ubenj  and  ccrvi^ 
i»  oat  »o  gpiut  «a  it  appears  to  ardent  and  prejodiccd  mukds. 
'Tb«  IttlKt  of  erit,  a»d«  lor  a  stranger  reason^  the  igncrawe  of 
anytluag  better,  take  away  mmA.  of  the  istcrral  which  sipaatai 
two  oandhieiis,  at  the  Ant  glanee,  ao  oppoaite.   But  theae  wnma- 
of  pnbnbsHty  vpon  the  happuev  of  akTas  are  qnitv  super- 
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fluoTis,  BiTice  we  have  complete  proof  thiit  this  condition  is  never  ; 
rrabracet!  Ly  choice,  and  that,  on  the  contraty,  it  is  always  an 
ohject  of  averHion. 

Slavery  has  been  compared  to  the  condition  of  n  schoolhoy 
prolonged  through  life;  and  it  is  added,  that  ii  great  many 
people  think  the  time  passed  at  school  tho  happit^at  port  of  tbeir 
^xistoucc. 

The  pomUci  is  just  only  in  one  poiat.  The  circumstance  which 
h  common  to  these  two  states  ia  subjection  ;  but  subjection  ia 
very  Jiu*  from  being  the  circumetntire  which  makes  tho  happiness 
of  a  schoolboy*  What  makes  him  happy  is,  a  freshness  of  mind 
■which  gives  to  all  imprcsaions  the  churm  of  novelty,  lively  and 
boisterous  pleasurea  with  companions  of  the  same  age,  contrasted 
"with  the  solitude  and  seriousness  of  the  patcrcal  dwelling.  And 
lifter  idl,  how  many  schoolboys  are  there  who  lUx;  not  anxious  to 
Bce  their  pupilage  elided  ?  Mliieh  of  them  desires  to  be  a  school- 
boy for  life? 

Be  this  as  it  may,  if  slavery  wcro  established  in  such  a  pro- 
portion that  there  was  one  slave  for  one  master,  iiossibly  I  might 
hesitate  before  pronouneing  upon  the  balance  between  the  ad- 
vantage of  the  one  and  the  disadvantage  of  the  other.     It  might 
be  po&sible,  all  things  considered,  that  the  sum  of  good  in  thia] 
arrangement  vrould  be  almost  etjual  to  the  sum  of  ovil.     But 
things  cannot  be  so  arranged,    Wbere  slavery  is  once  estabHabed, 
it  presently  becomes  the  lot  of  the  greater  number,     A  mftfitev^ 
counts  his  slaves,  liko  his  floeksj  by  hundreds,  thousnnds,  tens  or 
thousands,     Tho  advantages  are  on  the  aide  of  one,  the  disad*! 
vant&ges  on  the  side  of  a  multitude^  Though  the  evil  of  eervitudo  i 
vere  not  great  in  itselfj  the  extent  of  that  evil  would  be  Biifficitiit 
to  render  it  very  eoDsiderable,     Generally  speaking,  and  aside 
from   ever}'  other   consideration,   there   is  no  room   at   all   for 
hesitating   between   the  loss  which  emancipation  would   bring 
upon  tho  masters,  and  the  gain  which  it  would  confer  upon  the 
slaves. 

Another  veiy  strong  argument  against  slavery  5s  drawn  from 
its  influence  upon  the  wealth  and  power  of  nations.     A  freeman 
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produces  more  than  a  slavo.  If  the  slaves  of  a  master  were 
at  liberty^  that  master  would,  doubtless,  lose  a  port  of  his  pro- 
perty;  but  tho  bIhvcb  tukcn  together  would  not  only  pOBeeea  all 
that  he  loses,  but  more  too.  Now  happiness  ncceBsarily  inuroMes 
with  ubuuilance;  and  tlis  public  powur  inci%a»cs  in  the  same 
proportiun. 

Two  ciTCumatanceB  combine  to  diminish  the  produce  of  alavee  : 
tho  absence  of  the  atimulua  of  reward,  and  the  insecurity  of  their 
condition. 

It  is  easy  to  see  that  the  fear  of  chastisement  is  not  well 
adapted  to  extract  from  a  labourer  ail  the  industry  of  whioh  he 
is  capable,  oil  the  Tolueii  he  con  tumish.  Tear  rathtr  leads  him 
to  CN>nct!al  his  power  than  to  show  it;  rather  to  sink  beacath  his 
true  level  than  to  riftc  above  it. 

Ho  will  bring  a  puuiabment  upon  himself  by  works  of  eupere* 
rogntiou ;  by  diepliijing  big  ability  he  will  only  c«u$e  the  eUin 
of  hiis  ordinury  duly  to  be  raised.  Not  only  the  alave  prod 
less;  he  consumes  more,— not  in  the  way  of  enjoyment,  but  by 
waste*  pillage,  iiad  bad  economy.  What  does  he  care  for  interests 
not  his  own  ?  Alt  the  labour  he  can  save  himself  is  a  pure  gala ; 
what  ho  suffers  to  perish  is  a  loss  only  to  his  master*  Why 
should  he  invent  new  meitus  to  do  mote,  or  to  do  bettt'r  ?  To 
improve,  one  must  think ;  and  tliinking  is  a  trouble  not  taken 
without  a  motive.  Tho  man  who  is  sunk  into  b.  mere  labouring 
ammjd  never  rises  above  a  blind  routine;  and  generations  succeed 
each  other  without  any  progress. 

It  ia  truL*  that  a  master  who  understands  his  own  interest  will 
not  diaputu  with  liis  elavt^s  the  little  prt»fii*i  which  their  industiy 
may  occasionally  pi*ocure.  He  knows  their  prosperity  to  he  his 
own,  and  that  to  oflVr  them  the  inducement  of  an  immediate  rt-^ward 
is  the  surest  wiiy  to  nnimate  them  to  labour,  Itut  this  prtcarious 
favouc,  dependent  upon  the  uncertain  disposition  of  a  Tnaster^ 
dot'S  not  ittgpire  ihat  contidtmce  which  carried  one's  views  to  the 
future,  wliieh  ehowa  iu  daily  economy  the  fuunttation  of  lulurt* 

?ttllh,  and  whirh  exteuds    the   care  of  fortune   to   posterity. 
clearly  perceive  tlial,  if  richer,  they  woidd  be  exposed  to 
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c^rtortion^  if  not  upon  the  part  of  tlieir  m  aster,  nt  least  from  over- 
Bcors  and  other  eubultcms  in  autliority,  more  greedy  ^md  more  to 
be  drL'adod  than  the  master  himaolf.  For  the  greftter  part  of  slaves 
then*  is  iia  to-maiTow,  Joys  instantly  to  be  realized  alone  have 
powiT  to  tempt  them.  Xhey  are  gluttonoue,  idle^  dissolute, 
without  reckoning  the  other  vices  which  spring  from  their  con- 
dition* Those  who  have  any  forepight  hide  thejf  little  treasures- 
The  sad  ft-qling  of  insecurity,  inseparable  from  tJjcir  condition, 
aonrit?hee  all  the  faulte  destructive  of  industry,  aad  all  the  habita 
taost  fatal  to  society,  and  that  too  without  compensation  and 
without  remedy.  T]ii&  h  not  an  empty  theury*  It  is  an  actual 
result,  at  all  times,  in  all  places. 

But  we  are  told  that,  in  respect  to  labour,  the  free  day 
labourer  in  Europe  is  nearly  upon  the  same  footing  witli  the 
slave.  He  who  is  paid  by  the  piece  has  recompense  as  a  motive, 
and  every  edbrt  has  its  reward;  hut  he  who  is  paid  by  the 
day  has  no  motive  bnt  pain, — let  him  do  much  or  little, 
he  receives  the  price  of  a  day's  work  ;  bo  that,  in  fact,  there  is 
no  rewai'd  for  exertion.  If  he  does  less  than  ordinary  workmen 
he  may  be  dismissed  from  his  employment,  as  a  slave,  in  the  like 
«ase,  would  be  beaten.  Both  ore  excited  only  by  fear,  and  have 
0  interest  in  the  produce  of  their  labour. 

To  this  reasoning  there  are  three  replies: — 

Ifft  It  is  not  true  that  the  day  labourer  has  not  the  motive  of 
The  more  skilful  and  the  more  industrious  are  better 
paid  than  others.  Those  who  diatingui^h  themselves  arc  more 
constantlj'  employed,  and  always  have  the  choice  of  the  most 
lucrative  engagements.  This  is  a  real  reward  attendant  upon 
their  eiertions. 

2iid.  If  the  only  motives  of  the  free  workmen  were,  in  fact,  of 
the  penal  kind,  still  we  should  have  mure  hold  on  him  than  on  & 
slave.  The  free  workman  has  his  honour  like  the  rest  of  us.  In 
a  free  c^uutrj-  there  ia  a  tsbame  attaehed  to  the  reputation  of 
being  idle  and  incapable;  in  this  respect,  the  eyea  of  his  comrades 
are  an  addition  to  those  of  his  employer,  and  tlu3  puaishmcnt  of 
honour  is  inflicted  upon  an  in£nily  of  occasions,  by  judges  who 
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have  no  interest  to  softtu  It,    Free  labourers  ^xorciso  in  u 
way  a  reciprocal   itispection^  and  arc  ausUunctl    by  emulatioo. 
ThJB  motive  has  much  Ices  force  npon  a  sltivc.    The  trcrttraent  loi 
whioh  sLivea  arc  eiibjcctt^il  reudera  them  little  ecuaible  to  a  pain 
£0  deUcftte  E»a  that  of  honour  ;  and  as  the  injustice  of  UbouHog 

l-Tvitbotit  compensation,   for  the  sole  benefit  of  anothci',   cumotj 
ipe  thetu^   slaves  are  not  ashamed  lo  avow  to  each  other 

fTepugnancc  to  labour,  in  wMeh  they  all  a^ree. 

3nL  That  which  presents  itself  to  a  day  labourer  as  a  gnin,] 
IB  a  sure  gain ;  nil  that  he  can  aequire  belongs  to  himself.  anJ 
nobody  has  any  right  to  touch  it;  but,  ji&  we  hare  seen  abor%| 
&,  sUve  cannot  enjoy  any  real  aecurity.  Exceptions  lo  Uit 
remark  may  be  cited.  Such  a  llusBian  loi'd,  for  exmrplo, 
industi-ious  ^lavna  who  possess  many  thousand  roubles,  and  whd' 
enjoy  their  pniperty  iu  the  same  way  as  their  master  enjoys  his>i 
But  these  are  particular  cases  which  do  not  chan^  the  ordiiuiryl 
rale.  Such  particiular  and  unusual  incidents  are  of  no  impart- 
once  in  judging  of  the  ordinary  effects  of  a,  general  arraiige* 
ment. 

In  this  short  exposition  of  the  inconTenienees  of  aerritnd© 
there  has  been  no  attempt  to  move  the  feelings,  no  apjx'iil  to 
the  ima^'iujition,  no  endoaTour  to  cast  odiura  upon  raastet-s  by 
gcucnili/ing  particular  abuses  of  power.  Thcra  has  been  aa 
omiBBJon  of  alt  reference  to  tiioso  terrible  means  of  rigour  Ukdj 
constraintj  common  in  these  domestic-  governments  without  law,. 
without  procedure,  without  appciil^  without  publicity,  and  dmost, 
without  restraint ;  for,  as  we  have  already  seen,  the  master 
never  responsible,  esuept  in  extraordinary  eases.  Everything' 
whicli  toTithes  the  fecUu^s  ia  easily  accused  of  exaggeration  j  a&d 
in  thit*  Cix^v  the  evidence  of  simple  reaaon  is  bo  strong;,  that  it'l 
needs  no  auspicious  colouring.  The  owners  of  slaves,  whom  per- 
fional  interest  bus  not  divested  of  common  sense  and  of  common 
humjinity,  will  rejulily  asstut  to  the  advautages  of  liberty  over 
siTvitude,  and  would  tliemBelves  desire  that  slavery  wc')*e  aho* 
lislied,  if  that  abolition  could  tako  plac«  without  OTortnmingM 
^their  rank  and  fortunes,  and  without  any  shuck  to  their  porsonal 
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urity.  The  icjusUce  and  the  caLunities  ■whii:li  hnre  a&com- 
panittl  precipitate  attempts,  form  tlic  grcatcet  oTjJL'otion  to  pro- 
jects of  emantipatioia. 

This  gpeiution  could  not  tiike  plut-e  suddenly,  except  hy  a 
"violent  revolution,  which,  by  displacing  aU  mcD,  by  destroyiiig  all 
property,  by  putting  all  persous  into  situations  to  wbict  they  hud 
Dot  been  educated,  wonld  produce  evils  a  thousnnd  times  greater 
than  all  the  immediate  good  "^vhich  could  be  expected  trom  it,* 

IiiBtead  of  rendering  emancipation  burdoQBomo  to  tbc  master, 
it  ought,  as  far  as  possible,  to  be  renderc-d  advant^eous  to  him ; 
and  the  first  means  wliich  naturally  ottera  itself  to  tliia  end,  is  to 
fix  a  price  at  which  every  $lave  shtill  have  the  right  to  purchase 
h-is  fret Jnm.  Unfortunately,  there  is  a  strong  objcctiijn  to  this 
means.  From  the  moment  of  its  adoption,  the  interest  of  iho 
master  is  in  opfHJsition  to  thtit  of  his  ulaves.  He  will  attempt  to 
prevent  them  lixmi  acquinng  tlie  sum  necessary  to  their  ransom, 
To  leave  them  in  ignorance  and  to  keep  them  in  poverty,  to  cut 
their  wings  as  fast  as  they  grow—such  will  ho  hia  policy.  But 
this  danger  ariaca  only  from  fixing  the  piife.  The  liberty  of 
redeeming  tbemgclves  at  such  pricce  aa  may  be  agreed  upon  hoa 
no  inconvenience.  The  interest  of  tho  ehtTc  would  induce  him  to 
do  his  best,  in  order  that  he  might  have  a  greater  price  to  offer. 
The  interest  of  the  master  wouM  induce  him  to  suifer  tho  slave 
to  grow  rich  as  fast  as  possible,  in  order  to  di-avr  from  him  a 
heavier  ranaom. 

A  second  means  conai^t^s  iu  limiting  the  power  t-a  di^pnse  of 
bIuvcs  by  will,  &n  that  where  there  ia  no  succesBor  in  the  darcet 

e,  emancipation  shidl  be  a  right.     The  hope  of  inheritance  is 

waysi  vory  feeble  in  distant  sucueesor^,  and  no  such  hope  would 
exist  alWr  the  Uw  was  ouec  known.  Thero  could  be  no  injustice 
where  there  wae  no  disappointment. 

"We  might  go  a  little  further.  At  each  change  of  the  propric' 
torship,  even  in  succeesioHa  the  nearest,  a  email  saeiiiice  of  pro- 

*  Reoeot  axpcrienco  in  the  West  Indies  leenu  to  contradict  tbiA 
theory  ;  go  dues  Uie  caae  of  tho  ruliBh  iordshipa,  cited  in  the  last  pora- 
gnipb  of  die  cliupter, ^TmT!*?att>n 
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pertT  might  be  made  to  lilwrty,  by  the  liberation,  for  ciaamplp, 
a  tenth  fart  of  the  bLstcb.     Such  a  loss  would  not  present  i 

to  thtf  heir  ns  of  aay  detcnnioatt'  nmaunt.  The  deihJcdttoa  of  t 
tenth  part  of  th^  mherittijice  would   SLAK^ly  be   percpptible* 

At  the  moiftent  of  sttcc^eding  to  the  estate  it  would  be  lr»  « 
loss  than  n  slight  priT&tion  of  puin.  As  Tcspeeta  nephews,  who 
have  an  additionul  bope  of  ^ucee&sioii  on  the  ^de  of  their  ftstfaera, 
the  tflX  in  &Tour  of  libiTty  might  be  Btill  greater. 

Tliis  offering  to  Uht-rty  ought  to  be  dctenuined  bj-loL     Choii 
^•ander  pretext  of  selecting  the  moet  worthy,  would  bo  a  snnrr?** 

itrigiiea  and  abuse.  It  would  be  more  fmitful  in  discontent  And? 
jealousy  than  in  happineea.  The  lot  is  impartial;  it  gives  to  aU 
an  equal  chance  of  happinuss ;  even  those  whom  it  does  not  faronr 
it  allows  to  participate  in  tht»  charm  of  hope,  and  tho  fear  of  bnsg 
deprived  of  this  chance  for  certain  specified  oflences  would  be  an 
additional  pledge  for  the  fidelity  of  the  slaTes.* 

Tht'  emancipation  ought  to  take  place  by  families  rather  than 
individmdly.  A  father  enslaved,  and  a  son  free;  u  father  free, 
and  a  son  enslaved ;  what  a  diftiLgreoahle, — what  a  shacking  con-' 
trust !  what  a  source  of  domestic  chagrin ! 

ITiere  might  he  other  means  of  accelerating  an  object  bo  de- 
eirable ;  but  they  c^n  only  he  discovered  by  etudying  the  paiv 
ttiGtllar  circumstances  of  each  coimtry. 

These  bondi^i  of  elavcTv,  which  the  legislator  csinnot  cut  at  a 
angle  blow,  time  dissolves  little  by  little ;  and  the  mart:b  of 
lilx-rty  .though  slow,  i»  not  the  less  sure.  The  whole  progress  of 
the  human  mind,  of  civiliJEatiou,  of  monda,  of  public  wealth,  and 
of  commerce,  brings  on,  little  by  little,  the  re&toration  of  individual 

•  TliiB  meanB  might  tempt  the  fflaves  to  eroploj  mupd*»r  Ut  nccdermte 
thtnr  liberty — a  Fory  Borioua  objc-ction  to  this  lottery.  Wo  irmy  obscrre, 
bowevor,  tliat  its  ancertaintr  wonld  lesBen  the  daoger.  Thero  would  bp 
lco9  timniilstion  to  commit  a  crime,  tlie  fruits  of  wfcich  miglit  go  entirely 
to  ollicrs.  But  the  tempifttinn  may  be  wholly  got  "<i  of,  if  it  worr  pro- 
Tiilnl  Lhul  thii  piinial  emiiuoipatlor)  alioiild  not  Apply  to  casev  wboro  the 
Iiuut4>r  vroB  ptiirtuiiPf]  nr  aasitflBitifltefl,  oilher  by  his  bIavl'A  or  Uy  siome  duo 
loknnwii.  In  this  vmy,  this  means  of  liberation  woidd  becomo  a  mtt^ 
to  the  uuuiter. 
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i[l  and  France  have  been  'what  EussU,  Palmid, 
Gcmiaijy  now  are, 

Pn>prietor6  ou^ht  not  to  be  alarmed  nt  tliis  change.  Those 
who  0^11  the  land  have  a  nfihiral  power  over  those  who  can  live 
only  by  their  labour.  The  apprehension  thnt  freemen,  at  liberty 
to  go  where  they  choose,  would  abandon  their  native  soil,  and 
leave  the  eflrth  uueultivated,  is  a  fptir  nhsoliitely  chimerical, 
especially  when  the  emrmcipation  gnas  on  grfidually.  Bt^t-ause 
it  is  eeon  that  the  slave  runs  awaya  when  he  can,  it  is  concluded 
that,  were  he  free,  Btill  he  would  run  away.  The  opposite  coa- 
clnsion  would  he  much  more  juat,  Tho  motive  far  flight  esiats 
no  longer,  and  the  motive?  for  remajuiop;  retain  all  their  force. 

AVg  bavo  seen  in  Poland  some  proprietors),  enlightened  as  to 
their  true  interest,  or  animated  hy  a  love  of  glory,  carry  into 

tis.%  throHghout  vast  lordships,  a  total  and  simultaneoua  cman- 

Tcipatiou.     Bid  this  generosity  niin  them  ?     Just  the  contrary  : 

the  fiu-mer,  having  an  interest  in  his  own  labour,  has  soon  put 

hitnself  into  fl  condition  to  pay  more  than  the  elave ;  and  the 

domains  cultivated  hy  the  hands  of  freemen  receive  every  year 

l^nu  addition  to  their  value. 


CHAPTER  III. 
Gttardian  and   IVard. 


Tai  feebleness  of  infancy  demands  a  continual  protection,  Every- 
thi^  must  be  done  for  an  imperfect  being,  which,  as  yet,  dooa 
nothing  for  itself.  The  complete  development  of  its  physical 
powers  takes  many  yeara ;  that  of  its  intellectual  faculties  is  etill 
dower.  At  a  ct'rtaio  age  it  bos  already  strength  and  pafisions, 
without  experience  enough  to  re^pilate  them.  Too  sensitive  to 
ircscnt  impulses,  too  negligent  of  the  ftiture,  snch  a  being  must 
Icept  under  ao  authority  more  iiuiuediftte  than  that  of  the 
it  must  btj  governed  by  punishments  and  rcwai"dH^  which 
it,  not  at  distant  intervals,  but  continually,  and  which  can 
lapt  themselves  to  all  the  details  of  conduct  during  the  process 
>f  education. 
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In  order  that  a  coniUtion  of  life,  or  a  profefflion,  nuiy  be 
for  n  child,  he  must  of  neceaeity  be  Kubmitted  to  a  pArticalar 
,Vith.onty.     Thi3  choice  is  founded  u]>on  pcrsooal  circiimstanecfl; 
Upon  the  e3q)ettationfl,  the  tflleotSi  the  iiinlintitiitiis  of  tlio  puptl; 
upon  his  facility  for  adopting  one  business  rather  than  aBother;' 
in  one  word,  upon  probabilities  of  sncoeM.     It  is  a  qiu*9tioa  UM 
complicated  to  be  left  to  the  decision  of  a  pnblic  magistrate;  it  I 
must  t>e  determined  specially  for  eTpry  ease;  and  mu]\  a  deter^ 
inination  would  demand  a  knowledge  of  details,  whieb  tbe  magti- 
twite  could  not  posse^i. 

This  power  of  protection  and  of  ^oremment,  over  iadiridi 
thought  incaptible  to  probi'ctand  to  gorcm  themselves,  eonstil 
wardnhtpf — a  kind  of  domestic  moj^istracry,   founded  upon  the 
nmnifest  need  of  those  who  are  submitted  to  it^  and  which  onght 
to  include  all  the  powers  necessary  to  the  fulfilment  of  ita  ohj* 
and  nothing  more. 

The  powers  nccesgary  to  education  are  tho*wf  of  determining' 
wanl'a  method  of  life,  and  of  fixing  his  domieile,  with  those 
of  reprimand  and  of  con*eetion,  without  whiuh  thiF  authority 
wouhl  not  be  cfScatious.  The  severity  of  these  means  may 
the  more  easily  limited,  inasmuch  as  their  appHeation  is-  lot 
I  jiomerliate,  more  ccilain,  and  more  varied,  and  because  domestid^ 
'gorenimont  possesses  an  inexhaustible  fund  of  rewards;  for  at 
an  age  when  nothing  i«  acquired  and  ererything  is  bestowed, 
there  is  no  eoncession  wludi  muy  not  take  the  ibrm  of  nmn.- 
neiatioa. 

As  to  tiie  subBiHlenet  of  tlie  ward,  it  cm  be  dcrivt'd  from  three 
sourcea  only  :  either  from  proptnly  he  possesses  in  his  own  right,  h 
^m  a  gratuitous  gift,  or  from  hts  own  labour.  H 

If  the  ward  has  property  of  his  own,  it  '\a  administered  in  hia 
name  and  for  his  advantage  by  the  guurdian ;  and  all  that  tho 
guardian  doca  in  that  particular,  according  to  tho  ptt&cfibed 
Ibtms,  is  ratified  by  the  law. 

If  the  ward  have  no  property,  he  is  supported  either  at  t3i0 
expense  of  the  guardian — as  in  the  case  most  ooinuion  of  all.  whoti 
the  wardship  ia  cxeR-iaed  by  the  father  or  mother  of  the  child ; 
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Of  at  the  expense  of  eome  t^iaritabli)  eitabliplimeitt ;  or  finally,  by 
hi^  own  labour,  as  wben^  for  cxaiuple,  lie  is  bound  nn  apprt-atice 
ill  8Urh  a  \\'ay  that  Xhv  period  of  ngO'Valuc  ^^lla]l  bo  madt  up  to 
Ms  maater  by  the  profitablti  labour  of  a  subsequent  period, 

"Wiu'dship  being  a  cbarge  purely  burdenaotne^  it  is  madt  to  fall 
upon  those  persona  -whu  hnvc  the  gruatcst  inelinatLou  to  sustain  it, 
and  Ibf  greatest  facility  fur  doing  so.  This  is  eminently  the  case 
with  the  lather  and  muther.  Katuml  nffcetina  dipposes  tbem  to 
this  duty  more  sfcronjjly  than  the  law ;  yet  Ihu  lai^  which  iiupoecs 
it  upon  thcni  is  not  useless.  It  id  bccaust^  inatancea  occur  in  wliieh 
children  are  abandoned  by  their  piirents,  tiiat  this  tibandonment 
has  beun  made  uu  otfeuce. 

If  the  father,  irhen  dyings  names  n  guardian  for  bis  child,  it  is 
to  be  presumed  that  he  knew  better  than  aiiy  one  else  who  had 
tho  means  and  tKc  inclination  thua  to  supply  hid  place.  His 
cboice  therefore  should  be  confirmed,  unless  there  are  verysteong 
reasons  to  the  contriir)-. 

If  the  father  has  made  no  provision  for  the  wardship,  the  obli' 
gation  ongbt  to  fall  upon  somci  relation  who»c  interest  would  induce 
him  to  presei-ve  the  family  property,  and  ivhosc  honoiir  aud  affee- 
tion  would  be  a  accurity  for  the  happiness  mid  educntioji  of  the 
child.  In  default  of  relatives,  some  Iricnd  of  the  orphan  ehould 
be  chosen  who  would  volttntanly  nndert^ike  the  office,  or  some 
public  otidcer  appointed  for  that  special  ptiqjoac. 

Some  flttcntiou  shouH  be  paid  to  those  circtimstaoces  whith 
ought  to  release  particular  individuals  from  the  duty  of  wardship, 
eneh  as  advanced  a^c,  a  numerous  family,  infirmities,  or  reasons 
of  prudence  and  delicacy— such,  lor  example,  as  a  complicntiou 
of  int*rt;sts< 

Particular  precautious  agiunat  the  abuse  of  this  power  are  to  be 
found  among  the  penal  laws.  An  abuse  of  antbority  as  reflpecte 
the  person  of  the  child  belongs  to  the  class  of  personal  injuries; 
illicit  gains  at  the  ejtpeusc  of  the  Wiuni's  fortune  fall  into  the  class 
of  fraudulent  acquisitions.  The  only  thing  to  be  considered  is 
,  the  particular  firatm-shince  of  the  oOcnce^  numely,  the  VfoIftUnn  uf 
Mep«/it/(7ictf*     But  though  this  renders  the  olleueo  more  odiou,%  it  la 
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>t  always  n  reason  for  augmenting  the  pnnisliment;  on  the  ron- 
trary,  aa  we  shall  see  elsewlicrc,  it  is  often  a  reason  for  dimini^- 
ing  it ;  the  position  of  the  delinquent  being  such  that  the  disoovt 
of  the  offt-acB  is  easier,  the  reparation  easier,  and  the  alarm  not 
great.     In  the  onee  of  Hedueliou,  the  oharactor  of  guardian  is 
Bggravntion  of  the  eiime. 

Ah  regards  general  prcctfutions,  the  wardship  has  often  bc€J 
divided;  the  administration  of  the  property  ha&  been  g:iventotl 
nearest  heir,  who  in  quality  of  heir  had  the  greatest  intercut  il 
its  good  management ;  and  the  caro  of  the  person  to  eome  oth< 
relative  more  interested  in  the  welfare  of  the  child. 

Same  legiahxtors  have  taken  further  precautions,  sueb  aa  for- 
bidding guardians  to  buy  the  goods  of  their  wards ;  or  permitting 
ward$  to  re-flseume  property  sold  by  their  gnardiana  within  » 
many  years  after  theii^  majority.  The  first  of  these  two  means 
d609  not  appear  liable  to  grtat  inconvenienees  ;  the  second  can- 
not but  affect  the  interest  of  the  ward ;  for  it  diminishes  the  pris 
of  hia  property,  in  the  same  proportion  that  its  value  Is  dii 
in  the  hands  of  the  piu-chasierj  on  account  of  the  preeariot 
of  hi»  possession,^ — a  precariousnesg  which  prevents  him  from 
making  any  improvements ;  for  in  the  end  they  might  turn  to 
liie  disadvantage  by  furnishing  the  former  owner  an  additional 
motive  to  reclaim  the  possession^  These  two  means  appear  uselefla. 
if  the  sale  of  the  property  is  required  to  be  public,  and  under 
inspection  of  a  magistrate. 

The  most  simple  tneans  of  protection  is  to  allow  anybody 
act  as  the  friend  of  the  wurd  in  legal  proeeeees  agiiinst  his  guard- 
ian, whether  for  mismanngcment  of  the  property,  for  negligence, 
or  for  violence.     The  taw  thus  puts  those  who  are  too  frcblc  to-j 
protoot  themselves  under  the  protection  of  every  man  generoasj 
enough  to  undertake  the  charge. 

Wardship  being  a  8tate  of  dependence,  is  oa  evil  which  ouj 
to  cease  as  soon  as  there  is  no  danger  that  ita  cessation  ^-ill  p! 
duce  a  greater  evil.     But  what  should  be  the  age  of  emancipation ' 
As  to  flmt  mutter,  wi^  muet  be  guided  by  gcnend  presumptiona.' 
The  English  law,  whieh  has  fixed  upon  the  age  of  twenty-one 
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rears,  seems  mutli  jriore  reasonaljle  than  the  Eoman  law,  whloh 
lafl  appointed  the  age  of  twentj-five  for  that  purpose,  ond  wliich 
has  been  followed  throughout  ahnost  the  whole  of  Europe.  At 
twenty-one  the  fat^ultics  of  raan  are  developed  ;  he  has  u  percep- 
tion of  his  strength ;  he  yields  to  eounscl  what  he  refuses  to 
authority ;  and  can  no  longer  hciir  to  ht  Itept  In  leadjng-string;s. 
So  Btrttag  ia  this  feelings  that  the  prolongation  of  tbo  dnmeslic 
power  often  produces  a  state  of  initation  and  ill-nature  equally 
imcomfortahle  for  all  coneemed.  But  there  are  individuals  who 
Bcera  ineapuble  of  arriTiag  sit  maturity^  or  who  are  much  slower 
than  otiiers  in  reaching  it.  Cases  of  that  nature  may  be  easily 
provided  fur  by  pralonging  tlie  guarditmship  whenever  oecaaati 
for  it  occurs. 


^■iT  has  bee 


CHAPTER  TY. 
Father  and  Child. 


Lt  has  been  already  mentioned  that  a  father  is^  in  some  rcspcets^ 
the  master,  in  others  the  guai'dian  of  the  child. 

In  Ilia  character  of  nmster,  he  will  have  the  right  to  impose 
services  upon  hie  children,  and  to  emp!oy  their  labour  for  his  own 
advantage,  till  Uie  age  at  whlL^h  the  law  establishes  their  inde- 
pendence. This  n^'ht  given  to  the  father  is  an  indemnity  for 
the  pains  and  expeu^ee  of  the  childi-en'a  education.  It  is  well 
that  tho  father  should  have  an  interest  and  a  pleasure  in  the 
education  of  his  children.  The  advantage  which  he  finds  in 
bringing  them  up  is  a  good  thing  for  both  parties.  In  his  quality 
of  guaixiian  he  has  all  the  rigbta  aud  all  the  obligations  whieh 
have  been  mentioned  under  that  title. 

Under  the  firpt  relation  the  advjintage  of  the  father  is  con- 
sidered; under  the  sL'cond,  that  of  the  child,  Tlieae  two  relations 
are  easily  reconi'Ued  in  the  person  of  the  father,  on  account  of 
his  natural  altectlotL,  which  leud:^  liim  much  rather  to  make  sacri- 
fices  on  account  of  his  children,  than  to  avail  himself  of  his  rights 
for  his  own  advo&tu^e. 

It  would  seem,  at  the  tiret  gloncoj  that  the  legislator  need  not 
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interfere  between  fetliora  and  children ;  that  he  iiii;;lit  truft  to 
tKt'  tenderness  of  the  parent  and  the  gratitude  of  thr  I'lilld.     Bui 
this  Fuperfitial  view  would  be  deceptive.     It  is  abaolutoly  mr**- 
ury,  on  ont;  Bide,  to  limit  the  paternal  powcr^  and,  on  tiie  other,. 
to  tnuintain  filial  respt'ct  by  legal  cuacttncnts* 

Xa  a  general  rule,  we  ought  to  confer  no  power  by  the  esJB/r^m 
of  wldch  the  cliild  woiild  lose  more  than  the  father  would  gain. 

This  nilo  has  not  bccu  followt^d  in  Pm&isisi|  where,  in  imitalioo 
of  the  Eomanft,  there  bfls  been  given  to  the  father  the  right  to- 
.prevent  his  bod  from  marrj-ing  ■nithoufe  any  liinitatioti  of  S;^, 

As  reRpeets  the  patertial  authority,  political  writers  have  fiiUen 
into  opposite  exoe^sea.  8omo  have  wished  to  make  it  despotic,  at 
Among  tlac  Homaiis ;  others  have  wished  to  anniliilatt'  it.  Somii 
philo^phtJTS  hftTC  thought  that  chiUri'U  should  nut  he  delivered 
Up  to  the  caprice  and  ignorance  of  pareDts,  hut  that  the  state 
ought  to  miae  them  in  common ;  and  they  cite,  in  support  of  this 
pohemc?,  Sparta,  Crete,  and  the  ancient  Prrsiuns.  It  is  nol  K'CoI- 
le<^tpd  that  this  education  never  exiptcd^  except  for  a  small  chut 
of  eitizena;  for  in  those  states  the  masa  of  the  population  wofl 
composed  of  elavee. 

In  this  artificial  ammgemont  there  would  be  the  difficulty  of 
dividing  the  expense,  and  of  enabling  the  parents  to  aupport  the 
burden  of  education  without  deriving  any  advanta^^  from  it;— n 
a  burden  which  would  weigh  the  heavier  upon  purente  little 
influenced  by  motivea  of  tenderness  for  children  who  hud  beeome 
almoflt  strangcra  to  them.  "What  would  be  a  siill  greater  incon- 
renicnce,— these  children  would  not  be  peaBouably  formed  fop 
that  diversity  of  pureuits  which  they  woidd  be  called  to  follow, 
The  choice  of  a  business  depends  upon  so  mauj^  cin:umst.'mee%  M 
that  it  belongs  only  to  parents  to  fix  upon  it ;  no  one  else  can  so  ■ 
well  judge,  either  what  is  proper  for  the  children,  what  they 
e-xpect,  or  for  whut  their  talenta  and  inrlinritions  are  adapted* 
Besides,  this  systera,  which  counts  for  nothing  the  reciprocal 
aflfeotion  of  fathers  a«d  children,  would  have  a  most  fatal  effect 
in  destroying  the  family  Rpirit,  in  weakening;;  the  conjugal  union, 
in  depriving  fathera  caid  mothers  of  the  pleasure  which  lliey 
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deriye  firom  epeing  a  new  generation  proTri"n»  np  around  th<^m, 
"Would  they  feel  the  same  zeal  for  the  ftitiiro  huppinesa  of 
children  who  would  no  longer  be  thjeire  ?  "Would  they  cherish 
en  fiffection  whioh  they  had  no  hope  would  ever  be  returned  P 
Would  industry^  no  longer  nnimat^-d  by  the  spur  of  paternal  lovo, 
have  the  anme  ardoiir?  "Would  not  domestic  enjoyments  take  A 
turn  less  ftdvftntageoufi  to  general  prosperity  ? 

As  a>  kat  reason,  I  sh^U  add,  that  th<?  nafcutftl  arrangement, 
which  leavoB  the  choice,  the  mode,  and  the  burden  of  edueation 
to  the  parents,  may  be  compared  to  a  series  of  experiments  for 
perfeflting  the  general  eyatem.  Everything  ia  adranoed  and 
developed  by  tho  emnliition  of  individuals,  and  by  differPUCDS  of 
fdeae  and  of  genius;  in  a  word,  by  the  variety  of  particular  im- 
pulsefl.  But  let  the  whole  be  cast  into  &  eingle  mould;  let 
mrtruetion  evtirywhero  take  the  form  of  legal  authority ;  errors 
will  bt'  perjjetuated,  and  thera  will  bo  no  further  process.  This 
perhapa  is  eajring  too  mutdi  in  relation  to  an  idea  so  chimerical  j 
but  this  notion  of  Phito'e  has  soducpd,  in  our  day,  some  celebrated 
authoFR;  and  an  error  which  ha8  misled  Eousscau  and  Helvetius 
will  bu  likely  to  £ad  other  defenders. 


CHArTER   V. 

0/  3Inrriaiffi. 

J}\de  rasa*  jjnstf/Mam,  ac  peVe*^  iffM^mqm  pqra.runti 
£f  inulirr  conjitncta  rir*>,  eoner4$U  in  viiuru, 
C'u'<^fii<^  jirifata  ftfitrrri*  cattnuhia  h^ala^ 
Co>jnit<t  jrtwif,  pfQhm'iti^  ex  te  t'lJuftf  creafcim, 
Tutu  ifetim  hufitianuifi  pritiium  molfKtre  eapii. 

LUCBETIOS,  T.  1109. 

When  iintfl,  and  fikinn,  fl.nd  fire  (hRv  Imd  prepapod, 

And  woman  joiii[?<l  to  man,  became  as  oae, 

And  c1uiAt4»  (K>liiiubiul  juya  uf  pfirul?  lore 

Wc>re  (oiQwn,  and  otftrpriug  from  LhemdolTcB  they  aaw, 

TUeo  &riif  tbe  lium^a  rune  began  to  ao^uu. 

UauKH  whatever  point  of  view  the  institution  of  marriage  is  con- 
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ejd^r^,  notliiiig  can  be  more  striking  than  tbe  TKiIity  of  that 
nobk'  contract,  the  tie  of  sotietyj  and  the  basis  of  civiHEataoo. 

Marriage,  com^iilonHl  as  a.  contraot,  has  drawn  wom:&ti  frota  tbc 
eevercjft  and  most  bamiUating  BerYihid&;  it  bus  distributed  the 
mass  of  the  commuaitj  into  dif^dnct  families;  it  has  crt^Ated  i 
domestic  magistracy ;  it  has  formed  citizcni^ ;  it  has  extended  the 
views  of  meu  to  the  futuru,  through  atft^ntion  for  the  risittg  gene- 
ration ;  it  has  multiplied  social  sympulhiea.  To  perceive  fill  iti 
bcnctil^,  it  is  ou3y  neecn-^ary  to  inia;j;iuu  for  a  momtint  what  men 
would  be  without  thut  inatitutioQ. 

The  questions  relatiug  to  this  contract  may  be  reduced  to  seTeiu 
1st.  BtLwecn  wlmt  ptrsons  sbidl  it  bepenaittcd?  2nd.  WTiat 
ehull  be  its  dumtion  ?  3rd*  'Whu.i  its  conditions  ?  4tK.  Al  what 
age  may  it  bo  contracted  ?  5Lh,  At  whys*;  ehoi<"e  ?  6tli,  Butwcua 
how  many  peraonfi  ?     7th,  With  what  formolitica  ? 


i 


Section  T. 
Between  what  Fertort-a  shall  Jifarriafff  he  ptrmittt^f 

If  we  are  guided  upon  ibis  qut&tioa  by  historical  facUi, 
shull  encounter  great  cmbtuTassmeut,  or  rather,  it  will  be  im- 
possible to  dtJu(?c  any  tfiogly  fixed  rulf  from  so  many  conlradio- 
lory  usages.  There  will  not  be  wanting  rts[>cctable  examples, 
to  uuthorize  unions  whiuh  we  regard  as  most  eriminal,  nor  for 
prohibitiug  many  wbith  we  esteem  quite  iimoccnt.  Every  i>cAplB 
pretend  to  follow  in  this  respect  what  they  call  the  law  of  utiturc ; 
and  tht'V  look  with  a  sort  of  horror  upun  everything  not  con 
fgrmt'd  to  the  matnmoniul  laws  of  their  own  country.  Let  us 
suppose  ourselves  ignorant  of  all  thesa  looal  institutions  ;  let  oa 
consult  only  the  priaciple  of  utility,  for  the  purpose  of  diseovtr- 
iog  among  what  jK.'r^ns  it  is  tit  to  allow,  or  to  prohibit,  this 
unioa 

If  we  examine  tho  iulerior  of  a  fumily^  composed  of  p€!i»>ns 
Trio  differ  among  ihtiuselves  in  age,  b£-x,  and  reJative  dntiesy 
there  \\iJl  bv  immt^diately  presented  to  our  mintlj*  strong  n-Hsoas 
ibr  prohibiting  certain  aUiances  among  several  individuxdfi  of  iU 
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Tliere  is  a  reason  whick  weighs  direct!)^  even  against  the  cnn- 
nectioQ  of  marriuge.  A  tiithtTj  a  gnmdt'ather,  or  an  uncle  hold- 
ing tke  pkcci  of  a  father,  might  abuse  their  power  by  compeUiug 
a  young  girl  to  contntct  on  Eillimiai'  with  thtm  which  would  he 
odious  to  htr.  Tho  more  ueecssury  the  authonty  of  these  rela- 
i^Tos  b,  the  less  temptation  should  they  have  to  abuse  it. 

This  inconvtinience,  however^  extouds  but  to  u  amall  number 
of  the  ciuies  called  ineestuous,  tmd  is  not  the  weightiest.  It  is  tlie 
danger  of  dissolute  maauL're,  that  is,  the  evil  which  would  result 
&oni  a  tr'jusieut  commerce  without  marriage,  that  afibi'ds  tho 
true  reaaonB  ibr  proscribing  certain  alliances. 

If  there  were  not  an  insurmountable  bunior  between  neoi-  rela- 
ves  called  to  live  together  in  the  greatest  intimacy,  this  contiiet, 

ntiaunl  opportunitiea,  fiiimdship  itself  and  its  innocent  caresses, 
might  kiJidle  futnl  passiana.  The  family — that  retreat  where 
repose  ought  to  be  found  in  the  bosom  of  order,  and  where  the 

ovemeuta  of  the  boul,  agitated  by  the  scenes  of  the  world,  ought 

grow  cidm'-'Would  itself  become  a  prey  to  all  the  inquietudes 
i  rivoiry  and  to  ttll  the  furies  of  paasion,      iJuf*picione  would 
banish  eonlidenee — the  tendefeat  sentiraeota  of  the  heail  would  bo 
quenched— eternal  tnmiticB  or  vengeoace,  of  which  the  bare  idea 

learhil,  would  take  their  place.  The  belief  in  the  ebaslity  of 
young  girls,  tbat  powerful  attrdetian  to  marriage,  would  have  no 
foundation  to  rest  upon  i  and  the  most  dougt-rouA  siiiareft  would  be 
■pread  for  youth  in  the  yery  aaylum  whei"^  it  could  least  escape 
them. 

These  inconveniences  may  be  arranged  under  four  heads : — ' 

Ist.  Eril  of  liivalfy, — The  diinger  resulting  from  a  real  or 
suHpeeted  rividry  between  u  niamed  person  and  certain  reUlivea 
or  eonnecfcions, 

2nd.  Precentton  of  Marriatje, — The  danger  of  depriving  giiifj 
of  the  chance  of  Ibrming  a  penuanent  oud  advantageous  establish- 
ment in  the  way  of  maiTiage,  by  diminishing  the  eontidenco  of 
those  who  might  desire  to  inariy  them, 

i3rd*  Ufltu-aiiofi  of  Domfntic  J)i>icipiiM. — The  danger  of  invert- 
ing tho  nature  of  the  relalioDJ  between  those  M'ho  ought  to  com- 
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id  aud  tboBO  who  oni^kt  io  obey ;  or,  at  least^  of  weAkcaiiig 

thiit  tutelary  authority  which,  for  the  intorist  of  minors,  ought  to 
he-  oxercititd  over  thorn  by  the  hcadd  of  the  family  or  those  Mfho 
hold  their  place. 

4th.  Phif»ic{{l  Injurif. — TIiosp  dangers  to  the  health  and  sLrenig^ 
which  might  resiilt  from  ptv-raature  indulgiiuces. 

Tahh  of  ProhihiUd  AlUanet^, 
A  man  shall  not  marry,^ — 

1.  The  wife  or  widow  of  his  father,  orof  anyotlier  ptogeai 
Invoncvnitf7iCf»  1,  3,  4. 

2.  Any  doscendant.     Inconvenience*  2,  3,  4. 

3.  His  aunt.     Incovvaufntes  2,  3,  4. 

4.  The  wife'  or  widow  of  his  uatlc.     Inconvtniwce*  l,  3,  4 

5.  His  uiecL'.     Inronvvntmcei  2,  3,  4. 

6.  Hia  sifittT.     Inconveniences  2,  4. 

7-  Any  dt'scptidaiit  of  his  wife.     IncmvBnknciM  1,  2,  3,  4. 

a.  Hia  wiiVs  mother.     Inconvf»inirf^  1. 

9.  The  wife  or  ^ridow  of  any  desrnndant.     IneonrentfnM  1 

10.  The  daughter  of  his  father's  wife  by  a  former  hiuibiindi  of 
of  his  mother's  huahand  by  a  former  ivif*.     Ineomvenignret  2,  4. 

In  a  code  of  hiwa  Ihore  would  he  necessary  a  corresponding 
table  of  flJiiancea  fofhidden  to  the  wom^in  :  hero  it  wonld  bo  A 
useless  repetition. 

Shall  a  tmm  bo  allowed  to  marry  the  Bistpr  of  his  deceased  wife  ? 

There  ore  reasons  for  and  against  it.  The  reason  against  iti 
flie  danger  of  rivalry  between  the  siaters ;  the  reason  for  it  is  the 
advantage  of  the  ehildn*n.  If  their  mother  dies,  what  an  advan- 
tage to  them  to  have  their  own  aunt  tor  a  stepmother!  What 
more  liltely  to  diminish  the  natnnd  hostility  of  that  connection 
thnn  so  uear  a  relationship  ?  This  last  reason  aecma  to  he  tha 
wei^'htier ;  but  (o  obviate  the  dan^rof  rivalry,  the  wife  ought  to 
have  the  le^l  jjower  of  forbidding  the  lioiise  to  her  BiBtcr.  If  tba 
wifi'  docs  not  dnjoao  to  have  her  own  sister  in  the  bouse,  what 
lawhd  motive  ea«  the  husband  have  for  desiring  it? 

tihidl  a  miiu  be  allowed  to  many  his  hrothtr^a  widow?    Tin 
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(0118  for  and  against  it»  as  before.     The  rcflson  against  it  is 

fthcdimgcr  of  rivalry;  tho  reason  forit islikewist;  theadTHO- 

togc  of  the  children.     But  both  thesG  reaaons  seem  to  have  reiy 

iifctic  weight. 

I  ity  brother  has   no   moro  authority  over  my  wife   than   a 

i^fcatmnger,   and  cimnot  see  her  but  with    my  permiasioti.     The 

^^ danger  of  rivalry  on  hia  part  Bcems  as  BmaJl  as  on  that  of  any 

other  person.     The  reason  itffainit  is  reduced  almost  to  nothing. 

On  the  other  hand,  children  have  little  to  fear  from  a  falher-in- 

Isw.     If  a  stt'pmcitiier  is  not  the  tntmy  of  the  ohildn-n-in-hiw, 

it  is  very  reranrkable  j  bnt  a  stopfnthcr  is  eommonly  their  frie-ud, 

their  eeoond  guardiftu*     The  ditfeTcnces  in  the  condition  of  tho 

■two  sexes,  the  legal  subjertton  of  the  one,  the  legal  empire*  of 
|he  otht^r,  expose  them  to  oppoeito  weaknesee^,  whioh  produoe 
opposite  fiffccis.  The  umikf  is  already  th<*  natural  friend  of  his 
nephews  and  his  nieces.  They  have  nothing  to  gain  in  that 
|^fer^>ect  hy  his  becoming  the  husbund  of  their  mother.  li'  they 
^^ftnd  an  enemy  in  a  stepfather  who  is  a  stranger,  the  protection  of 
their  uncle  is  always  a  resource.  If  they  find  a  friend  in  such  a 
etepfather,  thtjy  hare  acquired  an  additional  x>rotectorj  whom 
they  would  not  have  had  if  their  tiaele  had  married  their  mother. 
The  reasona  for  and  tho  roji^ons  against  having  little  force  on 
either  aide,  it  would  sfKjm  that  the  good  of  liberty  ought  to 
incline  the  balance  in  favour  of  permitting  such  marriagGS. 
I^b  Indt«ad  of  tho  reasons  which  I  have  given  for  prohibiting 
alliance's  within  a  certain  degree  of  relationship,  ortlinary  morals 
decide  peremptorily  upon  all  these  points  of  le^lation,  without 
taking  the  trouble  to  examine  any  of  them.  "Nature,"  it  is 
aaid,  "  is  repugnant  to  eneh  alliances ;  thorefare  they  aro  for- 
bidden," 

This  argument  alone  never  can  furnish  a  satisfactory  reason 
prohibiting  any  action  whatever.     If  the  repugnance  he  real 
e  law  i«  uaelesB,     "Why  forbid  what  nobody  wishes  to  do  ?     If, 
in  faot,  there  bo  no  repugnance,  the  reason  is  at  tm  end;  vulgar 
moruUty  would  have  nothing  moro  to  saj'  in  favour  of  prohibit- 
ing the  aets  in  question,  Kmce  its  whole  argument,  founded  upon 
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nutuml  dJsgUBt,  \&  OTeKurncd  by  tho  uontnuy  fiupposition.    If 

everything  is  to  bt*  referred  lo  naturt; — that  jb,  tUo  bent  of  desire, 
"KG  must  equally  eoiifgnu  to  hfi'  dccisious,  whuU'ver  Uiey  miy 
be.  If  those  aUiuHL-tB  muat  btr  forbiddc-a  to  wKieU  she  is  repug- 
Hunt,  those  with  wliich  she  is  pleaded  must  b«  permiU«<l. 
Tfaturi;  wliich  hatts,  tuorits  no  more  regard  than  nature  whidi 
lov^fi  and  desires. 

It  ia  very  ruro  that  the  paasSon  of  love  is  developed  williin 
the  circly  of  individutdH  to  whom  miuTiage  ought  to  bu  lurbiddta. 
Thore  needs  to  give  birth  to  tliat  sentiment  a  certain  degree  of 
surprise,  a  euddcn  effect  of  noTtdly,  It  is  this  which  tlie  pwts 
havy  happily  esi)rtafit;d  by  the  inycuious  allegory  of  the  mrows 
[uiver,  and  blinded  eyes  of  Love.  Individuals  accustomtHl  to 
'aec  each  other  and  to  know  each  other,  from  an  age  which  i« 
neither  oapablo  of  conceiving  the  desire  nor  of  inspiring  it,  will 
t-afih  other  with  the  some  eyes  to  (be  end  of  life ;  and  this 
inclija^tion  finds  no  detemunate  epoeb  whence  to  begin.  Their 
ail'ections  have  taken  another  eour8e»  like  a  river  which  has  dug 
its  bed*  and  whit:h  does  not  change  it. 

Nutuire,  then^  agit-t^s  Buffii-tcuUy  well  with  the  pnnriple  of 
utility.  However,  it  will  not  do  to  trust  to  nature  ulono. 
There  are  circuui&tances  in  which  the  inclination  may  «pniig 
^ip,  and  in  which  an  aUiauce  will  become  an  ubject  of  desire 
tf  it  is  not  prohibited  by  the  lawfli  and  branded  by  public 
opinion. 

Under  the  Gre^k  dynnsty  of  Egyptian  sovereigns,  the  heir  of 
the  throne  commonly  married  one  of  his  own  sisters.  It  was, 
app:ux«nUy,  to  escape  tlie  danger  of  an  alliance  either  with  a 
aubjeot  or  a  forcigfu  lamily,  In  that  rank,  such  marriages  might 
he  exempt  from  the  ineouveniences  that  would  attend  them  in  pri- 
x'uIji?  life,  Koyal  opulence  would  (uiniit  a  ftepsUTttion  and  a  st^idu- 
sion,  wliieh  could  not  be  maintained  in  the  dwelling  of  a  citizen. 

Policy  has  produced  some  aimilar  examples  in  modem  times. 
In  our  (lay  tlic  kJHxdyui  of  Portugid  has  introduced  &  prw^tice 
nut  lar  distant  from  (hat  of  Egj'pt;  a  reigning  queen  huK  had  a 
ntphuw  and  o  aubjcct  lor  her  husband.      But  to  L-seupe  the  blot 
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incest,  kings  and  the  great  can  addre&s  tlicmsclvca  to  an  ex- 
perienced chemist^  tvIid  changes  at  hia  plcaeiire  the  colour  of 
certain  actions.  Protestants,  to  whom  this  lahoratoiy  ie  cla8ed> 
have  no  power  to  mnrrv  tlicir  p.utits-  Tlic  Lutherans,  howcvcFj 
hare  given  the  exam|jh  ni  a  Hiiiiilar  extension  of  pri^ilegeH. 
^  The  inconvenience  of  these  alliances  ia  not  for  the  persons  who 
contraf  t  them^  The  evil  is  wholly  in  the  example.  A  pennission. 
^rant+'d  to  some  malices  others  feel  the  prohibition  tts  a  tyranny. 
When  the  joke  is  not  the  same  for  all,  it  weighs  the  heavier  upon 
J  those  who  wear  it. 

\  It  has  heen  said  that  these  intermarriagea  of  the  seme  blood 
cauae  the  species  to  degenerate,  and  that  the  necessity  of  crossing 
the  j^ces  is  as  great  among  men  as  innong  other  animals.  There 
might  be  come  force  in  this  objection  if  it  were  likely  that  alii- 
ances  among  relations,  if  not  prohibited  by  law,  would  become 
the  most  common.  But  it  is  enough  to  ehow  tho  futility  of  bad 
>asoUB ;  indeed  it  would  be  too  much, — were  it  not  an  essential 
tervice  to  a  good  canse,  to  put  aside  the  false  and  feeble  argiimcats 
by  which  it  is  attempted  to  sustain  it.  Some  well-intentioned 
men  are  of  opinion  that  no  support  to  good  morals,  not  evt-n  a 
^iaise  one^  ought  to  be  taken  away.  This  error  is  the  same  as  that 
those  devotees  who  have  thought  to  Bcrve  religion  by  pious 
frauds.  Instead  of  fortifying  it  they  have  weakened  it,  by  cs' 
pOBjng  it  to  the  derision  of  its  adverearieB.  When  a  depraved 
mind  has  refuted  a  fal&e  argument,  it  cldms  that  refutatiDU  as  a 

Kumph  over  raoraHty  itself. 
Section    XL 
A         J'ortrhai  time?     ConniderationA  on  Dicorce* 

Tf  the  law  did  not  prescribe  any  particular  duration  to  this 
contractf  if  individuals  were  allowed  to  form  this  engagement  like 
any  other,  for  a  longer  or  shorter  tcnn,  what  under  the  auspioes 
of  liberty  wonlj  Ihj  the  most  common  nrrangemcnt  ?  "Would  it  be 
very  diifcrent  from  the  order  now  established  ? 

The  end  of  the  man  in  this  contract  might  be  only  the  gmtitica- 
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tion  of  R  tmnsipnl  pMsion,  and  that  pa^on   Bat3B6<?4l,  he  tr«iM 
havt?  hud  all  tbci  fidvantagc  of  tlic  uaioti  without  any  of  its  inMm- 
Vfwient'ea,     It  is  not  the  same  with  the  wonifiTi ;  the  engagtamt 
has  for  her  very  dunibli?  and  very  hurrli'nsome  conBt^ju^OMCa. 
After  the  troubles  r>f  pregnancy,  afW  the  paina  of  cbiM-birtii.  shlj 
w  rhargcd  with   the  cnros  of  mutLTiiity.     Thus  a  union  wlut 
would  ffiTfi  the  wan  nothing  but  pleasinrR,   would   he  fat  tJi 
womiin  thi?  beginning  of  suffmngs,  and  would  leatl  hf-r  to  iTicrrt-:] 
ahlc!  (IpsfTUctiou,  it"  ah<;  hsid  not  secured  beforehand  for  Ler*i'lf, 
aad  for  the  germ  which  she  nourishes  in  her  bosom,  the  wire  aiA] 
the  protection  of  a  husband.    "I  give  mysflf  up  to  you/'   she  ny«» 
"  but  you  shall  be  my  guardiflu  in  my  atate  of  wt-aknefls,  and  yoa 
JihaH  provide  for  the  fruit  of  our  love."     Here  is  the  bcgiiinoi^ 
of  a  partnership,  whieh  would  prolong  itself  through  many  3mni^ 
though  there  were  but  one  child ;    but  siuii-essive  birthB  fonn 
xucceMiTc  ties;  as  time  advauces  the  engu^meiit  is  prolongtd;^| 
the  bounds  first  ftssign{*d  to  it  presently  disappear,  and  meaixwhUe™ 
there  is  opened  a  new  eourse  of  reciprocal  pleasures  and  duties. 

When  the  mother  can  expect  mi  inore  children,  when  the  f^tfaecj 
has  mfido  provision  for  the  support,  of  the  youngest  of  the  family,] 
can  we  Fuppoae  that  the  union  will  be  eevered  ?     After  a  cah»h] 
hitation  of  so  many  y^^ars,  T^-ill  tho  particR  think  of  sepnrulingfl 
Will  not  habit  have  entwined  their  hoarta  by  a  thouBand  nntl  ai 
thousand  ties,  which  death  only  can  &ever?   "Willnot  the  childreal 
form  a  new  centre  of  union  P     "Will  they  not  create  a  new  ftmdl 
of  pk'nsurefl  and  of  hopes  ?     Will  they  not  render  the  lifither 
mother  neccssarj'  to  each  other,  by  the  cares  and  the  chiirmB  of  a{ 
common  affection  which  no  one  else  can  sharf>  with  them?     ll 
seems,  then,  that  the  ordioary  cours*  of  the  coojugal  union  woul 
be  for  life  ;  and  if  it  i?  natural  to  capposp  m  the  woman  prudeoci 
enough  thus  to  eecure  her  deare»t  intert&ta,  ean  we  expect  U 
a  father,  or  a  guanlijin,  who^  expcrienco  \a  more  mature  ? 

The  woman  has  yet  an  iidditional  interest  in  the  iiid< 
duration  of  the  union.     Time,  preji^naney,  nursings  cohabit 
itself,  iiU  conspire  to  diminish  the  effect  of  her  charms;  luid  eihe 
must  exj)oct  that  her  beauty  will  decline  at  on  a^e  whctt  the 
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enei^of  the  man  is  atill  increasing-.  She  knows  that,  having  worn 
otit  her  youth  with  one  husband,  aha  will  hardly  tind  another; 
while  the  man  will  esperit'noe  no  such  difficulty.  Accordingly, 
foresight  will  dictato  to  liur  tliia  new  clause  in  the  aj^reement : 
"  If  I  give  myself  up  to  you»  jqm  shall  not  be  free  to  leave  me 
without  ray  conavnt."  Tho  man,  in  his  turn,  dcinaiid&  the  wmae 
promiae ;  and  thus  on  hoth  eides  is  cumpletcd  a  lawful  contract, 
founded  upon  the  happiness  of  the  parties. 

It  Bc?ms,  then,  that  marriagt!  for  life  is  the  most  natural  mar- 
ngCj  tho  hest  adcipt-ed  to  the  wants  and  the  circumntances  of 
i'amilits,  and.  In  general,  the  most  faFoiirable  to  iudiWduals,  If 
there  were  no  laws  to  ordnia  it, — that  is,  no  lawa  except  those 
which  sanction  tjptjtraeta  in  g:encriU, — tliis  arrang-ement  would 
always  bo  the  moat  eotnmoc,  because  it  is  best  adupted  to  the 

iprucul  interest*  of  the  purtiea.     Love  on  the  part  of  the  man, 

TB  and  foresight  oa  the  part  of  the  woman ;  the  enlightened 
deuce  and  affection  of  parents,— all  conspire  to  imprint  the 
charaeter  of  perpetuity  upon  this  alliance* 

But  what  shall  we  think  if  the  woman  adds  this  elause :  "We 
shall  not  bo  at  liberty  to  separate,  though  hereafU?r  we  enme  to 
hate  eaeh  other  as  now  we  love  ?"  SueK  a  condition  would  aeem 
an  act  of  folly;    it  hus  sometliing  about  it  eontmdicti'jrj-  and 

sard  which  shocks  at  the  first  glance  ;  everybody  would  a^^e 

regarding  such  a  promise  as  rash,  and  in  thinking  that  hu- 
tDanity  requires  it  to  be  omitted. 

But  it  is  not  the  woman  who  nskfv,  it  is  not  the  man  who 
invokes  this  absurd  and  cniel  clause ;  it  is  the  law,  whieh  im- 
poses it  on  botht  ad  a  condition  wbich  cannot  be  avoided.  The 
law  coraes  in  between  the  contractora  ;  it  tflkes  them  by  nur|>ri9e 
in  the  midst  of  youthful  tninspnrts,  in  those  moments  which  open 
fdlthe  perspective  of  happiness ;  and  it  says  to  them,  "  You  form 
this  connection  in  the  hope  of  enjoyment;  hut  I  warn  you,  you 
are  entering  a  prisou  of  whieh  the  gate  will  never  open,  I  shall 
be  inexorable  to  the  cries  of  your  giief,  imd  though  you  wound 
each  other  with  your  chains,  I  uaanot  suffer  them,  ever  to  he 
loosened/' 
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To  TwlicTe  in  the  perfection  of  tlie  abject  beloved,  to  believe  in 
the  etoTTLity  of  &  passion  felt  and  inspired,  theae   are  iUustons 
whkh  we  miij-  wfill  pardon  in  two  children  blinded  by  low.   But 
ancient  lawrt^rs,   and   legiplators   grey  with  ugt-^  do  not  yidd 
thcmselveB  up  to  such  chimpras.     If  they  believe  in  this  t'temity 
of  paaaion,  why  do  they  take  away  a  powtT  wliich  nobody  would 
nse?     But  no;   thoy  forests  inconstaucy,  they  foresee  hatred; 
they  foresee  that  tho  most  violont  love  may  be  succeeded  by  nioTC 
violent  antipathy;  and  with  the  eold-blooded  intUffereni-'e  of  care- 
less unconcern,  they  procotmce  tho  jptemity  of  tho  marriage  tow, 
r<even  though  the  sentiments  in  which  it  originated  ehall  be  fol- 
lowed by  feelings  entirely  the  reverse.      If  there  were  a  law, 
which  forbade  the  taking  a  partner,  a  gnardian,  a  mnnaiger, 
companion,  except  on  the  condition  of  alwaya  keeping  him,  wh 
tyranny,  what  madnees  it  would  be  eolled !     Yet  a  husband  is  a 
companion,  a  guardian,  a  manner,  a  partner,  and  more  yet;  and 
Etill,  in  the  greater  part  of  civilized  couutrieg,  a  huabEind  cannot 
be  had  execpt  for  life. 

To  live  under  the  perpetual  authority  of  a  man  yon  hate,  is  of 
iiielf  a  state  of  slavorj-;  but  to  be  compelled  to  submit  to  Ins 
embraces,  is  a  mistbrtune  too  great  even  for  filavery  itself. 
said  that  the  yoke  is  mutual  ?     That  only  doubles  tho 
fortune. 

Since  marriage  prpsents  to  the  generality  of  men  the  only 
raeana  of  satisfying  fully  and  peaceably  the  imperious  desirvs 
love,  to  turn  them  from  it  ia  to  deprive  them  of  its  pleairti 
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rible  bugbear  than  tho  indlaaolubility  of  this  contract?  WTicther 
it  be  a  marria^,  a  servire,  a  country^  a  condition  of  any  kind, 
the  prohibition  to  go  out  of  it  must  operate  as  a  prohibition 
enter  in. 

It  is  enough  just  to  indicate  nnother  observation,  well  founds 
but  common.     As  marriages   arc   more  rare,   infidelify  to    tt 
marringc  bed  in  more  fretjuent;  the  more  sedacers,  the  moi 
seductions. 

"When  death  is  tho  only  deliverer,  what  horrible  temptntioDl 
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TrTiftt  crimes  may  r&iiiilt  from  a  position  so  fatal !     Tlis  csainpU'a 
jchich  remnin  unknown,  are  perhaps  more  numerous  than  those 
rWt'h  come  to  li^ht.     What  most  commonly  takes  place  apon 
lew  ocoaaioiiB  ia  nn^ative  ofihne/*,     Hi>\r  easy  is  crime,  oven  to 
ipen'erted  hoarts,  whore  nothing  but  inaction  is  needed  to  ac- 
complish it !     Expose  a  dt^teated  wife  and  a  beloved  miatress  to  a 
common  peril ;  will  efforts  as  gencrouB  aud  as  sincere  be  made 
I      ibr  the  one  as  for  the  other  ? 

^H  It  must  not  be  dittflcmbled  thiit  there  are  objoctionB  against 
^Bhe  dia^olubility  of  marriage? :  M'hich  I  now  proceed  to  etatL*,  and 
^Mc^  answer. 

^^if'itt  Ohjgftifni. — If  divorce  were  allowed,  neither  party  would 
regard  their  lot  as  irrevocably  fixed.  The  husband  would  look 
round  to  tind  Bome  womiua  who  plexued  him  better  j  the  wife,  in 
like  manner^  would  he  employed  upon  comparisons  and  projetts 

hto  procure  a  bttttr  husband.  Tliert;  would  result  n  pcrpetluJ 
Ipnd  mutual  insecurity  in  tliia  important  state,  on  whith  evt^ry 
phin  of  life  depends. 

Amtcer. — I  at.  This  same  inconveaionce  exists  in  part,  under 
other  names,  during  an  indissoluble  marriai^e,  whenever,  accord- 
ing to  the  supposition,  aiFeetion  is  extinguished.  In  that  caae,  it  is 
not  R  new  wife  that  is  sou>^ht  for^  but  a  mistress;  it  is  not  a  secood 
hu^^bnnd,  but  a  lover.  The  !<trict  duties  of  marriage,  and  its 
prohibitions  bo  easily  eluded,  ruther  serve  to  produce  inconstancy 
than  to  prevent  it.  It  is  well  known  that  prohibidou  and  coo- 
iut  arc;  a  stimulus  to  the  passions.  Is  it  not  a  truth  of  cipc- 
lence,  that  even  obstiicles,  by  occupying  the  iiaogljiation,  and 
y  recallittg  the  mind  to  the  feame  objeot>  senx  only  to  increase 
le  desire  of  surm»juutiiig  them  ?  The  rule  of  liberty  would 
reduce  fewer  stray  fimuius  than  the  law  of  conjugal  ciiptivity. 
Render  marriajjes  dis.-*olublc,  and  tlit're  would  be  moi"?  apparent 

Kparatiotis,  but  fewer  real  ozies, 
2nd.    We  should  not  coniine  oursdves  to  a  consideration  of 
,e  evil  of  the  thing  ^  we  must  look  also  at  ita  advantages.  Both 
trties  knowing  what  tliey  mi^Ut  lose,  would  cultivate  tbo^e 
meuas  of  pleasing  Ixom  which  thuir  mutual  fifieolaon  originated. 
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They  wonld  take  won  paxns  to  atndj  and  to  hmBonr  each  cAir  • 
They  would  pereciTe  tha  iwhimIj  of  »**'^***b  aaaa 
of  iw^'li'mnri^i*  and  seif-loye^  In  ooe  w«d»  can,  ada- 
iplaiMinre,  wonldlte  probnged  aftg  mamage;  «ndv^ 
iaiioir  done  oolj  to  gain  afl&ctian,  vould  then  he  imriaid  to 
jircaerre  iL 

3rd.  TauBg  penoais  about  to  be  msantd  would  ttoC  he  m  oAei 
■amfirffi  bj  the  arvxke  and  the  enfuditj  o^  their  parenta.  It 
VonM  be  neceaaarj  to  give  some  attEntinn  to  iiwlinarinnw  hefcte 
Japnmg  a  unuHi  which  nepngnaBce  mi^it  bicak.  That  rc^ 
smtabilitj  upon  which  h^ipinoB  depend^— cotrc^iondeiicg  of 
■gi^  of  wlnraAinm,  and  of  taste, — wovU  tha  aster  into  the  eaiU 
ffti1«*^n«>«  even  of  pndence.  It  wooM  no  Idoger  b?  poeaible  t» 
B1SZS7  property  witiKnit  Rianying  the  owner  of  it. 
Jonning  an  estahHflhmenty  some  attention  would  be  paid 
^•ecare  ita  durability. 

Simmtt  Qj^WiW. — Each  party»  Rgantiag  the  eomiectian 
fematonr,  would  e^poojip  with  indil^renL*?  the  inter^std^  VBf^ 
[ttialiX  the  peeoniarj  intei«9ts,  of  the  other.    Hence,  ptiiflaian, 
r,  and  bad  oconnmy  of  eYerj  kind. 
— Thcx^  i$  ihe  fame  danger  in  paitncrshipa  of 
suroe^  yH  the  evil  U  Tttj  nv^ly  £elt.    X  duaohxhte 
haa  oae  tie  which  soch  pttrtner$hi{ia  have  not, — chr 
inoat  durable  of  all  ttonl  tiM^ — €a  afisetioa  fiir  their 
which  offMBta  the  affbctioQ  of  thesaraed  ttMqkle, 
aee  thi«  bad  eoouMuy,  atteodAOt  upon  an  itMKwwhihlff 

oflcnn-  than  on  a  partncnhip  of  rwmmirm.    Why  ?    It 
effect  of  indiiEerence  and  diagust,  which  prodiMe$  In  macxi 

who  are  tired  of  nch  other  a  cootinttAl  need  of 
of  wmethin^  to  distract  their  attratigo.    The  nwral  t» 
tJhiSdxsn  is  disaolTed.     Their  odnratioa,  tho  care  of 
hapjiincas  is  hardly  u  srcondorj  ohJKt ;  the  charm 
ifittfeat  raniidMa ;  rmch,  cfigaged  in  a  separata  ponoit 
tf  plctifrore,  carr»  UttV*  what  nay  happ<di  to  the  other*    This 
itnduoes  a  thouaaadkindsof  negHgonoe 
^  ~  .  aflhirs  «&d  the  niin  of  their 
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Tory  oftea  a  conae(|u<.^nfie  of  the  &Btning6iiiciit  of  their  hearts. 
Under  the  rei^  of  liberty,  this  evil  wditld  not  exist.     Before 

» disuniting  their  intoresMj  disgust  would  have  BL-parattd  their 
persons. 
I  Facility  of  divorce  tends  rather  to  pTOTent  prodiptUty  than  to 
produce  it.  Each  would  ha  car*?ful  of  giving  eo  all-sufficient  a 
grnnnd  of  discontent  to  an  aaeoeiabe,  whose  esteem  it  would  be 
neceseaiy  to  conciliate.  Economy  estimated  at  all  it-9  worth  by 
the  interested  pnidence  of  both  partiea  would  always  he  bo  great 
a  merit  in  theif  eyeSj  that  it  would  cover  a,  multitude  of  faults, 
and  many  ^Tongs  would  be  forgiven  for  its  sake,  Moreovt.T,  it 
^bronld  be  very  evident  that,  in  ease  of  a  divorce,  that  party  who 
^^lad  ^ined  the  reputation  of  misconduct  and  prodigality,  wotUd 
have  much  less  chance  of  forming  a  now  and  advantageous  con- 
nectton. 

Third  Ohj'cei ton, ''-The  dissolubility  of  mnrringe  would  produce 
in  the  stronger  party  a  dieposition  to  nialta-eat  the  i'etblcr,  in 
order  to  force  consent  to  a  divorce. 

AiWer.—This  objection  i»  solid;  it  merits  tho  greateet  atten- 
tion on  tho  part  of  the  legislatar-  Fortunately,  a  single  precau- 
tion will  be  sufficient  to  diminish  the  danger.  In  case  of  bad 
treatment  the  party  iU-trecited  should  alone  be  set  at  liberty. 
Thenceforth,  the  more  desirous  a  huRhand  might  he  of  a  divorce, 
for  the  sake  of  a  subsequent  mamage,  the  more  fearftU  he  would 
be  of  ill  i:onduct  towardB  Ms  "nife,  lest  such  actions  might  be 
construed  as  Tiolenee  intended  to  force  her  consent.  Gross  and 
brutal  means  being  prohibited,  attractive  means  would  be  his 
only  rewiurce  for  persuading  her  to  a  separation.  He  would 
■^tempt  her,  if  ho  had  the  means,  by  the  offer  of  an  indepfodent 
P^rovisiou ;  or  he  would  find  another  husband  for  ber  as  the  price 
of  has  ranaom, 

Fuurth  Oh/eft  ton, ^-Vrthut  would  become  of  the  cMldren  after  the 

law  h;jd  dissnlTcd  the  union  between  their  father  ;ind  mother. 

^ft  jifl4(r*'r,— Whttt  would  become  of  them  if  death  had  di^sulved 

^Bl?     In  tho  case  of  divorce  the  dipadvanlagc  to  which  they  are 

^Subjected  is  not  so  great.     The  children  may  contiuue  to  live 
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with  that  parent  whose  cares  are  most  necesaaiy  to  them ;  fof 
the  law  consulting  their  interest  will  coixfide  the  bojs  to  the 
&ther  and  the  ^irla  to  the  raothtT.  The  great  danger  of  chlldrcfli 
after  the  decease  of  a  parent  is,  that  of  passing  tinder  the  control 
of  Ji  stepfather  or  of  a  stepmaLher,  who  may  look  upi>ri  them  with 
hostile  eyes,  Girla  are  t'epccioUy  expoged  to  the  must  vexatioitt 
treatment  under  the  habitual  despotisin  of  a  second  mother, 
the  cttse  of  divorce  thia  danger  doea  not  exist.  The  boys 
httve  their  father  to  educate  them— the  girls  will  have 
mother.  Their  education  will  suffer  less  than  it  would  hare  ^osm 
from  dQiQCfitic  discords  and  hatred.  If  the  intereats  of  the  chil 
voidd  justify  the  prohibition  of  second  marrirtges  in  case 
divor^f  iSov  &  much  stronger  reason  might  tlte  simie  prohibitiaa 
be  juj^tified  in  the  cose  of  death. 

The  dissolution  of  a  marriage  is  an  act  sufficiently  imp<»rtiist 
to  bo  submitted  to  fbrmalitiea  which  would  have  thi3  effect  mi 
or  less  to  eountemet  the  operation  of  caprice,  and  to  leave 
parties  time  fur  refleetion.  Thtj  LnterTcntion  of  a  magistrate  li 
noees&ary,  not  only  to  estflblish  the  fact  that  there  has  been  no 
"violence  on  the  part  of  the  husband  to  foree  the  wife'a  consent) 
but  also  to  interpose  a  delay,  longer  or  shorter,  between  demand 
ing  and  obtaining  the  divorce. 

This  19  one  of  those  queetions  upon  which  opinions  will  odwa; 
be  divided.     Every  person  is  inclined  to  approve  or  to  conde: 
divorce  ucf-ording  to  tho  good  or  the  evil  which  he  may  hava 
seen  to  rcisult  Irom  ocrtiun  particular  cases,  or  according  to  llid 
own  personal  interest. 

In  Euglund  a  miirriage  can  be  dissolved  only  when  the  adulteryi; 
of  the  T^vife  is  proved.     But  it  is  necessary  to  pass  thrungh  man 
trihunaU,  and,  as  im  Act  of  rurliamcut  on  this  subject  cost*  at 
lca.it  tivc  hundred  pounds  sterling,  divorce  is  accessible  only  to 
Tery  limited  elasA. 

In  Scotland  the  aduUery  of  the  husband  is  enough  to  found 
divorce  upoD.     la  this  respect  the  law  eihibitii  a  eeiiuin  de| 
of  facility  i  yet  it  is  not  destitute  of  rJi»^ur.     While  it  diseol 
the  muiTJng^*  it  proliibitji  the  gniilty  party  firom  conti-aetitig 
with  tho  accomplicu  of  Ma  offence. 
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In  S^rdcn  divorce  h  allowed  fur  adu^tciy  on  cither  eido,  \rhich 
tlicre  amoantfi  to  tlie  same  thing  us  permitting  it  by  mutual  eon- 
sont;  for  the  husband  suffera  hiniBeli'to  he  accused  of  adultery, 
and  the  TnaTriage  is  dissolvefl. 

In  Dcnmai-k  it  ia  the  same,  provided  coUueiott  caaaot  be 
proved. 

Under  the  code  Frederic  the  parties  can  separate  at  pleasure, 
and  many  again  ailer  a  year's  fiolltude*  It  would  accm  that 
gtome  part  of  this  iutcrral  would  be  better  employed  in  delaying 

*the  divorce. 
I  At  {ieneva  adultery  is  a  ground  of  divortw ;  l>iit  it  may  olao 
take  pluice  for  mere  incompatibility  of  character,  A  womitn,  by 
leaving  her  husband^B  house  and  retiring  among  her  friends  or 
relfltionfi,  gives  him  occasion  to  ask.  a  divorce,  which  demand,  if 
persisted  in,  always  has  ita  legal  efiFect.  Divorce  ia  rare.  It  ii 
proclaimed  in  all  the  churches^  and  that  2>rQclaimiticia  ia  a  sort 

^■ftf  punishment  or  ptihlic  censure  always  dreoded. 

^  Alter  mamnge,  in  Freuoc^  waa  made  dieeolublo  at  the  pleasure 
of  the  parties,  in  two  years  there  took  place  at  PiLris,  gut  of  all 
the  marriages  in  that  city,  between  five  and  sis  hundred  divorces. 
But  it  is  veiy  dittlcult  to  judge  of  the  real  etfeotfi  of  an  institutiDQ 
BO  new. 

Dirorcets  are  not  common  in  those  countries  where  thny  hnve 
been  a  long  time  permitbcd.     The  sanio  reaeons  which  prevent 

^fciegiplatora  from  permitting  them  deter  individuals  from  availing 
Uiymselves  of  the  permission.  The  government  whieh  proliihita 
them  decides,  hy  so  doing,  that  it  undiTstand*  the  inttreeta  of 
individual  better  than  they  do  themselves.     If  such  a  law  hafl 

ry  effect  at  ait  it  must  be  a  bad  one. 
In  all  civilized  countries  the  woman  who  haa  experienced 
oruelties  and  bad  treatment  on  the  part  of  her  hnsband,  has  ob- 
tained from  the  tribunals  what  is  eallt^  a  separation  ;  but  thiaia 
not  attended  by  a  liberty  to  either  party  of  marrying  again.  The 
ascetic  prineiide,  hostile  to  pleasure,  has  only  confiented  to  tho 
^^Bseuagement  of  suiffHiig.  The  outraged  woman  and  her  tyrant 
^Hindergo  the  same  lot ;  but  this  apparent  eq^uulity  covera  an  in- 
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equality  too  real.     Opinion  kares  a  great  freedom  to  the 
whilt?  it  impoaos  the  strictest  reetramts  upon  the  woumtt. 


SKCTioif  ni. 

Oh  what  ConditiortJi  y 

Tlie  only  question  here  is,  to  discovLT  those  ^ncml  conditions 
of  marriage  wliiuh,  aceonling  to  the  principles  of  utility,  suit  the 
greatpHt  numbtT  bust;  for  it  ought  to  be;  luft  to  the  persons  in- 
teiDsted  to  iix  npon  the  particular  stipulations  of  their  contract ; 
or  in  other  wurda,  the  conditiona  ought  to  bo  kit  to  their  will, 
with  Bome  g:eneral  cxtcptiona, 

first  Condition-  Tifte  wife  nhall  he  suhject  to  the  trill  q/  the 
husl/uHfi,  rcsfrif'jfif  nn  appeal  to  the  cmrtft  of  justice.  There  may 
at  any  moment  aritse  a  contradiction  bftwi^t-n  tbu  willu  of  two 
persona  who  pajsa  their  lives  together,  The  good  of  peact>  requires 
that  a  pro-cmiucnce  ^ould  he  cstuhliFhed  which  may  prt<vt*at  or 
endthi'SGi  couttatvi.  Ent  why  eliould  the  man  govern?  Bi-cause 
he  18  the  Btrongcr.  In  his  hands  tho  power  maintaiiis  itself. 
Give  the  authority  to  the  woman,  and  evtry  moment  a  revolt 
would  breuk  out  on  the  part  of  her  husband.  Tlua  reason  is  not 
the  only  one.  It  is  probiible  that  the  man,  by  his  kind  of  life, 
has  acqiured  more  experience,  more  nptitxtde  for  aliaira,  more 
steadiness  of  mind.  In  the^  respects  there  tue  exceptions ;  but 
there  iire  exceptions  to  ereiygcncnd  n.Ue* 

I  have  B^d,  ye^efvinff  ttn  appeixl  to  (he  eottrtt  ofjugtiee.  For  it 
is  not  our  object  to  muko  the  man  a  tyrant,  und  to  reduce  to  n 
passive  state  of  slayeiy  tbo  sex,  which  by  its  I'eeblenosa  and  its 
tenderness,  most  needs  the  protcetion  of  the  laws.  The  interests 
of  women  have  been  too  often  sacrificed*  By  the  Roman  law  the 
rules  of  marriflge  are  a  code  of  violence  j  the  man  rcHJciTes  tho 
lion*8  share.  But  those,  on  the  other  hand,  who  out  of  some 
vague  notion  of  justieoand  generosity  wish  to  give  to  the  woman. 
an  absolute  equality,  only  spread  for  hci*  a  dangerous  inare.  To 
absolve  her  by  luw,  ag  far  as  possible,  from  the  necessity  of  pleaang 
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her  liusbandj  would   operate  to  iroakeii  her  tTnpiro  instead  of 
strengtheiiiDg  it, 

Man,  assured  of  !u3  prt'rop;ativOp  is  not  disturbed  hy  the  in- 
quietudes of  jf  aloiisy,  and  enjoys  it  while  he  yields  it.  Substitute 
for  this  arrangement,  a  rivairy  of  pnwers;  t-he  pride  of  tlie  stronger 
wo«hl  be  coutinufilly  woundc^d,  it  would  convert  him  into  a  dan- 
gerous antagouist ;  tmd  looking  more  at  what  was  taken  from  him 
than  at  what  was  left,  he  would  turn  oil  Ms  e^orts  towards  i^* 
eBtabliehing  Ms  pre-eminence. 

S.'cond  Condition,  Tfu'  omirol  of  the  ^tffaim  of  ihf-  fnniihf  shall 
r6it  tuith  the  tfian  ahn^.  This  is  the  natural  and  immediate  con- 
sequence of  Ms  autliority.  Besides^  it  is  eommoiLly  upon  Ma 
labour  that  the  support  of  the  family  depends. 

Third  tlomtition.  Propfrdj  shall  he  enjet/pd  in  eommotK  The 
reasons  are^  first,  th&-  good  of  equality;  second,  the  benefit  of 
giving  both  parties  the  same  intereat  in  the  domestic;  prosperity. 
But  this  tondition  is  ue<icssarily  modified  by  the  fiindii menial 
rflle  wMch  submits  the  ^vife  to  the  power  of  the  husband.  Ditier- 
escefl  in  the  mode  of  life  and  in  the  luiture  of  property  \^-iU 
require  a  great  many  details ;  but  tliis  ia  not  thu  plut-e  ta  give 
them. 

Fourth  Condition.  TJif-  trtfc  »haU  ohnfreff  vanjutjaljidtjity.  The 
rea.sons  why  adultery  should  be  made  an  otfeneo  will  be  given  in 
the  Penal  Code. 

P       Fifth  Condition.      The.  huibnnd  ihall  ohwrrfi  the  unme  cmijitfftttj 
Jldfiliitj.     Tho  reasons  for  punishing  adulterj-  on  the  man's  purtr 
are  far  less  oogent.     Still  they  are  strong  enough  to  justify  this 
^K  legal  condition.     They  will  be  explained  in  the  Penal  Code. 

^H      At  wM 
^f  be  allowe 


I 

I 
to 


Bzciiofi  lY. 

At  wh^t  Afffi, 

At  what  age  ehall  nianiage  bo  permitted?     It  ought  never  to 

contracting  pjirties  art! 


bo  allowed  before  the  aijo  ut  which  the 


mipposed  to  know  the  extent  of  the  eugQgement ;  and  tMs  roqui- 
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«v6on  o^ight  to  bo  still  more  strict  m  eotnitrka  where  the 

is  indissoluble.  What  prt.'osmtions  uro  not  neceattary  to  i»rtvent  A 
rash  ongiigemcnt  in  a  ca&e  in  wbieh  repentance  will  be  usflew' 
SurL'Ijj  in  siioh  a  case,  tliis  right  of  contraoting  a  marriage  oughl 
not  1f>  be  allowed  at  an  a*e  earlitT  than  that  at  which  the  iiidi> 
Tidual  is  entruetcil  with  the  mana;::L'ment  of  bit*  property*  It  in 
ftbsurd  that  a  man  should  bo  abU'  to  dispose  of  himself  for  life,  ftl 
an  age  when  he  cannot  sell  a  piece  of  land  of  tlie  Talue  of  ten 
crowns. 


BECTtOIf   V. 

At  %eho*e  CJmc«. 

On  whom  shall  the  choice  of  a  husband  or  a  wife  depend  ?  This 
questicm  pr^sentfl  an  apparent,  or  rather  a  real  ab^iurdity ;  as 
though  such  a  choice  oould  poflsihlj  belong  to  any  other  than  the 

parties  interested. 

The  law  should  never  trust  this  power  to  fothera,  Th^  lack 
two  thinjfs  essential  to  i^9  exercise:  the  knowledge  refpiipite  for 
Buch  a  choice,  and  a  will  directed  to  the  true  end.  Parents  and 
children  neither  see  nor  feel  alilie,  They  have  not  the  same 
interest.  Love  is  the  motive  of  the  young ;  and  far  thut,  old  men 
core  hut  little.  In  general,  fortune  is  a  triilin^  eouyideration 
with  the  children  ;  it  absorbs  all  the  father's  thoughts.  The  soil 
wishes  to  be  happy;  the  father  "wishes  him  to  seem  so.  The  son 
h  ready  to  sacrifice  every  interest  to  that  of  lore;  the  father 
wishes  thnt  interest  to  be  subordinate  to  every  other. 

For  a  father  to  receive  into  his  family  a  son-in-law  or  « 
daughter-in-law  whom  he  dislikes,  is  a  vexatious  circumstjincc; 
hut  is  it  not  more  cruel  that  the  child  should  be  deprived  of 
a  couipauion  who  would  make  him  haijpy?  Is  the  pain  of  the 
father  eijuul  to  that  of  the  child  V  Compare  the  probable  dura- 
tion of  the  father's  life  -with  that  of  the  son,  ftnd  conaidcr  if  you 
Oitght  to  sacrifiee  that  which  is  beginning  to  that  which  \a  ending. 
Such  is  the  objection  to  the  mere  right  of  preventing  a  marriage. 
How  much  stronger  would  it  be  if  a  pitiless  tjruat  might 
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ess  aud  tbe  timidity  of  Im  daughter,  Eind  force  her  to 
natTf  B  1ii.i^I)bik1  wkom  she  hnU^  ? 

The  attaclaments  of  children  depend  very  much  M^tm  their 
fathers  and  mothers.  This  is  partly  true  of  the  Bona,  and  almost 
wholly  80  of  the  daugliters,  if  the  piirents  neglect  to  use  tins 
right,  if  they  do  not  apply  theiast'lyes  to  direct  the  incUnationa 
of  their  children,  if  they  abandon  to  chaiiCe  the  choice  of  their 
acquaintances,  whom  ought  they  to  blame  lor  the  imprudences  of-' 
youth  ? 

Hut  in  taking  horn  the  parents  tho  power  to  restrain  mid  to 
pel,  there  is  ao  need  to  take  fitjm  them  the  power  of  inode- 
ittting  tmd  retarding.  Tht^  morringeable  age  maybe  divided  into 
two  epochs.  During  tbe  first,  the  want  of  coriaent  on  the  port  of 
tho  porentfi  shonld  he  enough  to  prevent  the  marritigo ;  during  the 
seoood,  they  might  still  havo  the  power  of  Retarding  for  some 
monthfl  the  celebration  of  tho  contract,  Thia  time  might  be 
alluwed  the  parents  to  try  what  they  t^ould  do  in  the  way  of 
udrio«* 

There  eiista  a  very  singular  custom  in  a  country  of  Europe 
celebrated  for  the  wisdom  of  it*  institutions^  The  eouseutof  the 
father  is  neceesary  to  a  minor,  unless  tbe  lovers  can  run  a  hundred 
leagues  betbre  being  caught.  But  if  they  are  so  lucky  as  to  arrive 
in  a  certain  village,  and  to  procure  at  the  moment  some  passer  by 
to  pronounce  a  nuptiul  benediotion,  without  any  questions  asked 
or  an«wered|  tho  marriage  is  valid  and  the  father  is  ousted  of  his 
authority,  llus  this  privih-ge  been  left  in  cxistcuce  for  the 
eaciouragement  of  }brt«uc?-hmiterfl.  Or  is  there  a  secret  dL-sire  of 
weakening  the  pat<;rual  power  and  of  favouring  what  are  elsuwhere 
called  min-aUtanc$9  f 


^_    callei 

^P       Between  haw  many  persona  may  this  contract  of  marriago 

subsist  at  the  same  time  ?     In  other  tcnns,  ought  polygamy  to  bo 
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toleratofl  ?  Poljrgamy  is  simple  or  complex,  Simple  polrgatny 
i*  P"hsif'*i/i  ni*iltipLiuity  of  wive^  or  pQl^andiaj  muItipHciCy  of 
husband  i%» 

la  polygyny  iweful  or  liurtftil  ?  All  tlmt  anvbody  had  been 
able  to  Boy  in  iU  favour  relates  to  cortaia  particular  caw^,  to 
certoiiL  tmaMent  circumfltances— as  when  a  man  by  his  wife's 
ricknesa  is  deprived  of  the  plt^asures  of  marria^,  or  litrbeu  by  bis 
ecnpluyitit'ttt  be  i&  obliged  to  divide  his  time  between  tn*o  houBes. 

That  jifllygyny  might  eoraf  times  bo  agreiyible  to  a  mMi,  is  likely ; 
but  it  uevtT  would  l>e  so  to  the  women.  For  every  man  favonrt-d 
by  it,  tlie  intcreBta  of  two  women  would  be  sacrificed. 

Ist.  The  effect  of  Buch  a  license  would  aggmTatethe  inequality 
of  conditions*  Superiority  of  wealth  has  too  great  an  ast^endaucy 
ulreriflvT  aud  Bueh  an  in&titutian  would  increase  iL  A  rich  man 
negotiating  with  a  poor  girl  would  avail  himself  of  \m  position 
ti»  secure  the  right  to  give  her  a  rival.  Each  of  his  wives  would 
find  herself  reduced  to  hidf  a  husband,  when  rfie  might  have  made 
happy  another  man,  who  in  consequence  of  this  unjust  arrange- 
ment ia  deprived  of  a  companion. 

2nd.  Where  would  Ik*  the  peace  of  familiop  ?  The  jealousies 
of  rival  wives  would  spread  among  their  children.  They  would 
form  two  opposite  parties,  two  little  armies,  each  havinjc  at  its 
head  a  proteclress  equally  powerful,  at  least  so  far  as  ri^ht*  were 
concerned^  Whata  scene  of  oontentionsi  what  fur)'!  w hut  ani- 
mosity! From  the  enfechlcment  of  paternal  tics  would  i-esull  a 
like  enfeeblement  of  filial  respect.  Each  eon  would  see  in  his 
father  the  protector  of  his  enemy ;  all  his  at^ta  of  klndncfls  or  of 
ity,  inteqireted  by  opposite  prejudices,  would  be  attributed 

unjUHt  sentimuntfl  of  favour  or  of  hatred.  The  eduoatioo  of  the 
children  would  be  wretched  ia  the  mid&t  of  these  hostile  p^dsions, 
biudcr  a  syHtem  of  favour  or  oppression  which  would  spoil  Bome 
ngOUT  and  others  by  indid|?cnca.  In  the  East  polygamy  may 
\t  CflDBstent  with  peace  ;  but  it  is  slavery  that  preve^nts  discord, 
pAlHates  another,  all  are  tranquil  under  the  same  yoke, 
result  from  polygyny  an  iucrcaac  of  the  hushund's 
Stfd  to  satiiify  hi  ^at  delight  at  autici- 
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pating  a  rival  m  an  act  pleading  to  the  hu&band !  "Would  tLis  be 
an  evil  or  a  good  ?  Those  pti-sons  who,  out  of  a  mean  opinion  of 
women,  tMnk  they  OHUnot  be  too  submissive,  find  polygyny  ftdmir- 
able.  Those  who  tiiink  that  the  fi^(?ndancy  of  the  sex  ia  favour- 
able to  refinement  of  manners,  that  it  augments  all  the  pleasures 
of  Bocicty,  that  the  mild  and  persuasive  authority  of  womeoa  ifl 
salutary  in  the  family,  must  eeitecra  polygyny  a  great  evil. 

It  ia  not  necessary  seriously  to  discuss  eithi^r  polyandia,  or 
complex  poly^my.  Too  much  haa  been  said  even  on  polygyny, 
were  it  not  neceasary  to  paint  out  the  true  basis  upon  which 
maimers  rest. 


»>° 


stcTios  vn. 

With  wh&t  For^iaUtm^ 

The  formalitieB  of  tlie  marriage  contract  ought  to  haTO  two 
objects  in  i4ew: — lat.  To  establish  the  fact  of  tUo  free  consent 
of  the  parties,  and  of  the  lawiiilneBS  of  their  union.  2nd.  To 
make  known  the  marriage,  aiid  to  retire  proofs  of  its  celebra- 
tion. It  is  proper,  besides,  to  explain  to  the  conta'acting  purtiea 
the  legal  rights  which  they  respectively  acquire,  and  the  legul 
obligations  they  aasume. 

Moat  nations  huve  made  this  act  very  solemn ;  and,  without 

ubtj  ceremonies  which  strike  the  imugination  serve  to  impresa 
upon  the  mind  the  force  and  dignity  of  the  couti'act. 

In  Scotland,  the  law  far  too  accommodating,  exacts  no  for- 
mality whatever,  A  mutual  declaration  of  marriage,  in  the  pre- 
sence of  a  witness,  i&  enough  to  render  the  contract  valid ;  and 
tliercforo  it  is  that  English  miaors,  impatient  of  restraint, 
iuLsten  to  relieve  themselves  by  an  aff-haad  marriage  at  a  viU^e 
on  the  Scotch  froatierj  colled  Greina  Qrenn, 

In  eatabljflhing  the  forms  of  marriage  there  are  two  dangerB  to 
be  avoided  :—l3t.  That  of  rendering  thorn  so  embarrassing  as 
to  prevent  marriage,  when  there  is  wanting  neither  freedpm  of 
consent  nor  capacity  to  contract.     2iid,     That  of  giving  to  the 
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!rBOB@  who  aru  required  to  be  present  ut  the  fonnaliti«s  thai 
t"|>ower  of  abusing  that  right,  (Uid  of  eBjplojing  it  to  Bome  b»dl 
end. 

In  many  comrtries  one  miist  'watch  a  long  time  in  the  vcetihalai 
of  the  temple  before  arriving  at  the  altar.  Under  the  name  of  I 
an  effianee  the  chains  of  marriage  are  worn  ivithout  its  enjoy- 
ments. For  what  serves  this  preliminary,  except  to  multiply 
emharrassment,  and  to  spread  snared?  The  code  Predeiic  is 
^loaded>  in  this  respect,  with  useless  restraints.  The  English  law, 
in  the  other  hand^  is  remarkable  for  its  simplicity  and  eleamess. 
By  the  English  law  the  parties  know  -w-hnt  tht^y  are  about ;  they 


are  marnedj 
condition^ 


or  they  tire  not  mamed ;  there  ts  no  intc-naedialo 
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OF  OFFENCES. 
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TffB  object  of  this  first  part  is  to  describe  offenoes,  to  classify 
tliera,  and  to  point  cuit  the  circumBtances  by  which  they  are 
flg^ravnted  or  extenuated.  It  is  a  treatiae  upon  diseases,  which 
of  uet'ts^ity  precedes  the  inquiry  as  to  cures. 

The  <:ommon  nomenclaturo  of  offenties  is  not  only  incomplete,, 
it  18  deceptive.  Unlesii  we  begin  by  reforming  it,  we  never  shall 
bo  able,  to  dispel  the  obacurity  in  which  the  science  of  penal  legia- 
lation  is  involved. 


1^  CHArTER  I. 

What  is  meant  by  an  offence  ?  The  sense  of  thla  word  varies 
accotdiBg  to  the  subject  under  discussion.  If  the  questioix  relates 
to  a  system  of  laws  already  eBtabli&hed,  offences  arc  whatever  the 
'  legislator  baa  prohibited,  whether  for  good  or  for  bad  reasons.  If 
I  the  (inestion  rolftlea  to  a  theoretical  research  for  the  discovery  of 
^^  the  bcjit  possible  laws,  according  to  the  principle  of  utility,  vre 
^B  ^ve  the  tiame  of  ojfenee  to  erery  net  which  we  think  otight  to 
^^  be  prohibited  by  reason  of  some  evil  which  it  proclucea  or  teuda 
priiducc.  Such  is  the  only  senee  of  this  woitl  throughout  th 
[treatise. 
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The  most  generul  classification  of  oiTciiuea  may  be  denved 
tte  classes  of  peraans  tfIio  Buffer  "by  them.    They  may  be  divided 
into  thf  four  foUo^viug  kinds : —  ^m 

1st.  Private  OJfnu^rfi. — ThoBu  which  are  injurious  to  mich  or^| 
6Uth  asgi^abk  individuals,*  other  thitn  the  delinquent  HmeeU. 

2ad.  Jlffariicp  Ofences,  or  Ojfances  again*i  Otif's  Sflf. — Thoao 
by  which  tlio  dt-linquent  injures  nobody  but  himself;  or,  if  he 
iujures  others,  it  is  only  in  coiiset|u@noe  of  tho  injury  done  to^l 
Juftiaelf.  ^B 

3rd.  S^rai-puhU'o  Offencu. — ^Those  which  afftct  a  portion  of 
the  comnmnity,  a  district,  a  particular  corpomtioo,  a  religious 
0e«tf  a  commercial  company,  or  any  Bsaociation  of  individuola 
united  by  some  common  iut^ore^t^  but  forming  a  circle  iufbrior  m\ 
extent  to  that  of  the  commuait}'. 

It  ia  nevtr  a  present  evil  nor  a  past  evil  tliat  constituteB  a 
BCtui-public  offence.  If  the  evil  M'ere  present  ut  pa&t,  the 
individuals  who  suffer,  or  who  have  suffored,  would  be  oisigualile. 
It  would  then  be  an  oflfence  of  llie  first  cluss,  a  private  offt-nce- 
In  scmi'public  offfnccs  the  point  ia  a  future  evil, — a 
which  llucateDB^  but  which  as  yet  attacks  no  partocular  indi- 
Tiduol. 

4th.  Puhlic   O0nfp^. — Those  which  produce   some   cotnmoil^ 
danger  to  all  the  members  of  the  state,  or  to  an  indutinite  num- 
ber of  non-assignable  individrnds,  althou[;h  it  does  not  appotr 
that  any  ono  in  particular  is  moro  likely  to  eufifer  than  any 
other,  t 

*  An  oMn'jnahU  intiiridual  is  sncb  or  Roch  an  in^Tidaal  in  particular, 
to  the  ercloBiau  of  cverir  other  ;  on  p£?tori  Paul,  or  William, 

't  Ttic^  fdw^cr  mdinduals  there  are  in  a  district  or  a  cf/rpomtion,  tbo 
more  (tTobftble  it  ia  that  tbo  partief)  injar^l  will  be  Aasignable  ;  bo  that  fit, 
H  Boiaetitnee  diftlciilt  to  dftcmtine  wbttbera  jifivon  oOvace  is  private 
■emi^piibtic.  The  more  consictenible  the  disthf^  or  corporation  ia,  thfl> 
nearw  do  the  oflotjcea  which  aflbct  thorn  approach  to  pablic  offencea, 
These  tbrtie  elassefj  are  aauiiE'quoully  Hublti  to  be  eonfouaded  mar?  or  learn 
with  each  otlior.  But  this  incunventeiice  is  incvitaXiie  in  all  tbo  ideftl 
(Uviffions  which  we  are  ublig>ed  to  establish  for  the  sake  of  onler  and 
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CHAPTER  II. 

Stth-diviiwn  of  Offenc$», 

BuB-PivTsios  OF  PftivjLTE  Offenceb. — SLace  the  happiness  of  an 
individual  flows  from  four  &ourcea,  the  oifynces  which  may  attaclc. 
it  can  he  arraagred  under  four  divisions : — 

1st,   OffeiLc«B  against  the  person. 

2Gd.  OfTcncee  against  property* 

3rd,  Offeitces  againet  reputation. 

4th-  Offencca  apaitist  the  condition ;  that  is,  agdnst 
domestic  or  civil  rclatians,  aucU  oa  the  relation  of  father  and 
child,  husband  and  wife^  master  and  servaat,  citizen  and  magia- 
tTflte..  &c. 

Ojfcnccs  which  are  injurious  in  more  respects  than  one 
may  be  designated  by  compound  terms;  as  offences  against 
the  ptrson  and  property,  offences  agaiast  the  person  and  repu- 
tation, &c. 

8u3-DivTsii>x  OF  Beflective  Offences- — Offeoces  against  one's 
sell'  are,  properly  spetikingj  vices  and  impmdenees.  It  is  useful 
to  cittssify  them,  not  in  order  to  subject  thom  to  legiBlutive  seve- 
rity, but  rather  to  remind  the  logislator,  by  a  single  word,  that 
such  or  such  an  action  is  beyond  his  sphere. 

The  Hub-diTision  of  these  otfcnocs  is  exactly  the  Mune  as  that 
of  oflV'iiL'eB  of  the  tirst  class ;  wp  are  vuljipmble  by  our  oirn  hand 
in  as  many  points  as  by  the  hand  of  another.  "We  can  injure 
ourselve-s  in  our  person,  our  property,  our  reputation,  our  civil 
ftod  domestic  condition, 

Srs-Dmsioif  op  SEWt-PtrBLic  Offesces.— The  greater  part  of 
these  offences  consist  in  the  violation  of  those  laws  of  which  the 
obj()ct  is  to  protett  the  inbabiUmta  of  a  district  against  the  dif- 
ferent phyaieiil  calamitieB  to  which  they  muy  be  exposed.  Such 
ST©  laws  far  preventing  the  eprt-ad  of  contagjiiiis  dlsetises,  far  pre- 
serving dykes  and  causeways,  for  rt^straining  the  ravages  of 
hurtM  ammals,  for  guarding  agaiust  famine.     Thtj   Qfl;ence(» 
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whioh  ttiid  1o  produce  calamities  of  this  sort  form  the  first  Idcd 
uf  wiiii-public  offences. 

ThiMtp  Ht-mi-public  offences  which  mny  ha  consmninfitcd  witJi- 
Ulll  tl:u^  Intcrrentioii  of  a  natural  scourge,  Euch  as  threntn  against 
a  ccrtam  class  of  persons,  caluTnnies,   libels  which  touch  tho 
honour  of  some  sect  or  company,  insults  to  acme  ohj&ct  of  reli« 
gion>  th&ftfl  of  property  belon^ng  to  societies,  the  dostructton 
the  ornaments  of  a  city,  these  and  others  like  them  form  a 
kind  of  eemi-public  offences.     The  first  Bort  are  fouaded  w 
flom^  cahimihj ;  the  sccood  sort  arise  from /furf  malice. 

StTB-DiTisroN  OF  PcBT.ir  Ofkences, — PubUc  offences  may  be 
arranged  under  nine  difisiona. 

Ist,  Offfneea  against  External  Sfeuriiff. — Those  which  tend 
expose  the  nation  to  thf  attacks  of  a  foreign  eneray;  suc^ 
every  att  which  provokes  or  encourages  hostile  invasion. 

2Qd  and  3rd.  OffettcM  againni  Jmiice  and  the  J^olica. — It  is  diffi- 
cult to  draw  the  line  which  sepm^tea  those  two  branches  of  sd- 
miuistratian.  Their  functions  have  the  saine  objeet — that  of 
maintaiaing  the  internal  peace  of  the  state.  Justice  regards  ui 
particulflr  offences  already  committed ;  her  power  doe*  not  dis- 
play itself  till  after  the  discovery  of  some  act  hostile  to  the 
Becurity  of  the  citizens.  Police  appliea  itself  to  the  preveotioa 
both  of  offencea  and  calamitiei* ;  its  cxpedientB  are,  not  puniah-' 
ments,  but  precautions;  it  foresees  evils,  and  provides  agoinsfc 
wants. 

Offences  against  justice  and  police  are  those  which  have  a  ten* 
dency  to  thwart  or  to  misdirect  the  operations  of  these  two 
magistraciea. 

4th.  Ofme^g  offaimt  th$  Publit-  Force, — Those  which  have  a 
tendency  to  tliwart  or  misdirect  the  operations  of  the  military 
force  dccitincd  to  protect  the  state,  both  against  external  enemlea 
and  (igainst  such  intcnial  adversaries  as  tho  gflvemment  cumat 
Bubdue  except  by  an  armed  force, 

5th.  Ofencfix  (igaitut  the  Puilic  7V«(j««r#,— Those  which  tend  to 
dimiRish  tho  revenue,  and  to  disturb  or  divert  the  cmplo^ino&t  of 
lUndB  destined  to  the  service  of  the  Btate. 


1 


I 


PHlSCtPLEa   OP  THE   FSt^AX   CODE. 


Sis 


^ 


6tb,  Offencm  ftgnimt  Population, — Those  which  tend  to  a  dimi' 
nution  of  the  nunilK-'ry  of  the  cominuuity. 

7th*  Offencffi  ngdiusi  Natmnal  Wealth, — Those  which  tend  to 
dimlTiish  the  quantity  or  tlie  value  of  the  property  belonging  to 
Uie  individual  members  of  tbo  conimanity. 

8th.  Offi'tit'e»  agahmt  the  Sovertfi*pif-ff, — It  is  the  more  difficult 
to  give  a  clt'iir  idea  of  thc"*e  offences  because  there  are  many  states 
in  which  it  would  be  almost  impossible  to  resolve  the  question  of 

ct — T^Tiero  does  the  supreme  power  rcHidc  ?  Tho  following  is 
the  simplest  oxplication.  We  ordinunlygivo  the  eolleetive  name 
of  government  to  the  whole  assemblage  of  persona  charged  with 
the  different  political  functions.  There  is  commonly  in  states  a 
per*on  or  n  hofitj  of  per  son*  who  assign  and  distribute  to  the  mera,- 
bers  of  the  government  their  several  departments,  their  several 
functions  and  prerogotives,  and  who  have  authority  over  them  and 
over  the  whole.  The  person  or  tlie  collection  of  persons  which 
exercise  this  supreme  power  ia  called  the  io^senign.  Offenoeft 
gainst  the  sovereignty  are  those  which  tend  to  thwart  or  to  xah- 
direet  the  operations  of  the  sovereign,  thus  having  a  direct  tendency 

thwart  or  misdirect  the  operations  of  the  ditferent  paiiaof  the 
government. 

9th.  Qffmcffi  agaimt  Meligkn. — GrovemmentB  cannot  possess 
either  an  univeraal  knowledge  of  what  passes  in  secret  nor  an 
inevitable  power  which  leaves  the  guilty  no  means  of  escape.  To 
supply  these  imperfections  of  huutan  power  it  hits  been  thought 
necessary  to  inculcate  a  belief  in  fiupematurul  power.  I  speak 
generally  of  all  religiotis  syBtemSj  and  not  of  an}*  one  in  particular. 
To  this  supcHor  pi>wer  is  attributed  a  disposition  to  maintain  the 
laws  of  society,  and  to  puniBh  or  to  reward^  at  some  future  timcj 
fluch  acta  as  may  have  escaped  punishment  or  may  have  failed  to 

rewarded  among  men.  Reliijion  is  represented  as  an  allegorical 
peiBQnan;G  chairged  with  presen'ing  and  atrengthrniag  among 
laaukind  a  fear  of  tliis  supreme  jud^o.  It  follows  that  to  dimi- 
ish  or  i<f  pervert  the  influotice  of  religion  is  to  diminish  or  to 
n'ert,  in  the  same  proportion,  the  service  which  the  state  re* 
ccives  from  it,  whether  that  aer\ice  ia  exercised  in  repressing 
b  ^1 
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crime  or  encouraging  virtue.     TYhateYer  tends  to  thurart 
mi^diivt^t  tho  operations  of  this  power  is  an  ofEence  agauDt 
religion.* 


cHArTEa  ni. 

Some  other  DkUhni. 

diTisions  of  which  we  are  about  tosjicBk  may  all  be  resolved 
iato  the  fundamental  divisions  already  giv  en ;  but  they  are  some 
timoB  employed  for  the  sake  of  brevity*  &nd  to  mark  aoine  purtl^ 
ouW  circumstance  in  the  uatiire  of  oflences*  1 

1st.  Coviplex  OJencvi,  in  opposition  to  SmpU  Oferteeg. — An 
offcnct?  which  maki'S  a  joint  attiick  upon  the  person  and  reputation, 
or  upon  the  reput-ation  and  property,  is  a  eomplcx  offt-nt'o.  A 
public  offence  may  include  a  pnvate  offence.  For  example, 
petjury  which  saves  a  criminal  from  punishment  is  a  simfileofFencfl 
against  justice ;  a  perjury  which  saves  a  criminal  and  at  the  same 
time  causes  the  punishtcent  to  fall  upon  a  person  who  is  innocent 
includes  a  public  and  a  private  oifence.     It  is  a  complex  offence. 

2nd.  Princifih  and  Aeceasor*/  QffwfM.—The  principal  offi^Doe 
ia  that  which  produces  the  evil  in  question ;  accesaory  offences  ax» 
acta  which  have  a  greater  or  less  prcptirotoi^-  force  towtinh*  tli9 
production  of  the  piineipal  oifent^e.  In  the  crime  of  counuirfeit- 
ing  the  true  principol  offence  is  the  act  of  issuing  the  false  money, 
for  thence  comes  his  loss  who  receives  it.  The  aet  of  fabricatilig 
tho  false  money  tu  tliis  point  of  view  is  only  an  accessory  offence 

3rd-  Posting  and  yrt^fttire   OjffriCf*.— Positive  offence  ia  thi 
result  of  an  aet  intended  to  produce  that  end.     Negativo  offen^ 
re^ilta  from  a  neglect  to  act,  from  not  doing  what  one  is  bound 
to  do* 


•* 
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■  The  qaeation  hera  relmtes  to  the  utility  ofreliffion  in  a  political  pomt 
of  view,  not  to  ita  tnilh.  I  wit  ofmces  n^/atrut  rcUffioiv^  the  nbabmct 
entity,  uut  offfixif^  nr/'tin-ft  Gnd,  thf»  Existent  H«ing.  For  tow  oas  a  ua- 
ftil  uvfirl'til  offfttd  nn  jTuposgjve  liriuff^or  affert  bis  Lappinesf?  Uadar 
wliat  cliuM  Could  this  imu^nury  r^llbuoD  be  armnifed  ?  Woatd  ic  be  an 
ofifiuiiti  agaitiBL  hie  person,  bis  prapert^,  bta  rtpulatiunt  or  hia  oouditum  I 
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'With  respect  to  dofamatioa,  Horace  haa  well  distingoiahed 
these  two  modilicatioas  of  the  oflouce: — 

Ahsewtem  qtt*  rodit  amteum, 

Qui  n&A  di^etidiL  alio  cujpaiite  ....  Kieniff^eH, 

Who  blaraea  an  abaent  friend,— 

An'Oth[>r  blaminir,  wIjq  does  uoC  dofead  him, 
They  both  are  blaak. 

Great  offeoeefi  are  geuerallj'  of  the  positive  kind.  The  gravest 
of  the  negative  kind  bt'Iosij^  to  the  class  of  public  offences.    If  the 

tahepherd  allows  himsell'to  sleep^  the  flock  will  sufl'er. 
There  are  many  case^  of  Dogutive  offence,  which,  in  a  perfect 
eysterttf  might  and  ought  to  be  placed  by  the  side  of  positive 
offences.  To  induce  a  nmn  to  go  with  a  Iiglit<>d  candle  in 
his  hand  into  a  room  which  \^*e  know  to  be  full  of  loose  gun- 
powder, flud  so  to  cauae  his  death,  in  a  positive  act  of  homicido ; 
vhile  seeing  him  go  of  hia  ovm  accord,  and  suffering  hini  to  do 
it,  without  warning  him  of  the  danger,  ia  a  negative  offence  to  he 
tanged  under  the  same  head.* 

4(.h-  Ima^inanj  Offcncea, — Thcfto  are  acts  which  produce  no  real 
evil,  hut  which  prcju^lice,  mistake,  or  tho  asci-tic  principle,  have 
caused  to  be  regarded  as  offences.  They  vary  with  time  and 
place.  They  originate  and  end,  they  rise  and  they  decajj  with 
the  fiilse  opinions  wliieh  serve  as  their  foundation.  Such  at 
Rome  was  the  offence  for  which  vestal  virgius  were  buried  alive. 
finch  are   heresy   and   sorcery,    which   hava   caused   »o    many 

■  tiiouaond  innocent  victima  to  perieli  in  the  flames. 
To  give  an  itlea  of  these  imnginary  offences  it  is  not  necesBary 
to  prepare  a  catalogue  of  them;  it  will  be  enough  to  indicate 
some  principal  groups.  We  eay  to  the  Icgialator,  **  The  evil 
attributed  to  Buch  actions  \&  imaginary;  it  will  bD  better  not  to 
prohibit  them  by  law."  Such  is  our  advice ; — to  the  legiahitorj 
however,  not  to  tho  citizen.  We  do  not  say, — "  because  they 
^■ftre  imaginary,  it  will  be  well  to  commit  them  in  spite  of  public 
opinion  and  the  laws.^' 

•  It  ia  pfoper  to  obaerre,  however,  that  ncgntivo  offences  do  pot  in- 
apire  the  same  degreo  of  alarm,  and  that  they  ara  Yeirj  diffloalt  to  prove. 
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Ima^nary  offences  aiie,  let,  Offenoee  agwnst  laws  which  im- 
pose religious  l>cHcfj  or  religious  practiect*,  2nd.  Otfi'nces  which 
consist  ia  making  iiiBoc^nt  bargaiBs,  bargains  forbidden  bj*  tho 
laws  for  false  reaeons;  tisury,  for  example.  3rd,  The  offence  of 
an  artist  or  other  person  eniigrating  from  his  aative  country. 
4th.  Offences  which  consist  in  the  violation  of  probihitdve  ruli>s 
Qf  which  the  eifect  ia  to  fetter  one  class  of  citmiifi  for  the  benefit 
of  another,  such  as  a  prohibition  to  esport  wool,  inteadod  to  m 
favour  the  manufacturer  at  the  expense  of  the  ftimKT,  S 

\V"li  shflll  tjeo  hereafter  that  m  far  as  the  pubhe  is  concerned, 
offences  which  originate  in  the  scxutd  appctitOj  when  there  i^  ^ 
neither  violence,  fraud,  nor  interfereBOe  with  the  rights  of  olhers^H 
and  also  offctLce&  agoan^t  one'e  eelf,  may  he  arranged  imdcr  this 
head. 


CHAPTER  IV. 

Srt'l  fif  the  Second  Ofder» 

TiTE  alarm  which  different  offences  inspire  ia  euBceptihle  of 
degrees,  from  disquiet  up  to  terror, 

liut  doea  not  the  moro  or  lees  of  alarm  depend  on  the  imatjioa- 
tioo,  tho  temperament,  agt\  sex,  position,  es-perience  ?     Can  we 
ealculate  beforehand  effecta  wliich  vary  ^'ith  so  many  camses  f  H 
Has  idarm  so  regular  a  pi'u[!;rcsa  that  its  degrees  can  be  meaeured  « 

Thuugh  that  which  is  subject  to  i\^  imagination,  a  faculty  so 
ohungpahle  and  ao  fantastic,   cannot  he   reduced  to  rigorous 
precision,  yet  the  genenil  alarm  produced  by  different  offences,  ^ 
foUowB  proportions  suihcieutly  constant,   and  capuble  of  being  fl 
determined.     Alarm  ia  greater  or  leas,  according  to  the  following 
ciroumstances.* 

1st.  The  greatness  of  the  evil  of  the  first  order.  H 

2tid.  The  intention  of  tho  delinquent, 

3nL  The  position  wliich  haa  furaiahed  him  an  opportunity  to 
commit  the  o^ence. 

*  All  these  circametvaoefl,  except  the  first  and  lut,  have  thta  in 
moxi,  that  they  j'ender  the  rcpfititioD  of  cLe  oU'unce  more  probaJule. 
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5th.  The  gn?ater  or  leas  facility  of  preventdng  like  offences, 
f    Gth-  The  greater  or  loss  facility  of  com^-talin*  tliem,  and  of 
Bacaping  ptiniahment. 

7th.  The  character  of  the  deluiqucQt*  To  this  head  belong 
relapses* 

8 til.  The   condidon  of   the  individual  injured,   by  virtue  of 

hich  those  in  a  like  condition  may  or  may  not  feel  the  impfeeaion 
f  feur. 

It  is  in  the  osftinination  of  these  circomstanees  that  ive  shall 
find  the  solution  of  the  most  interesting  problems  of  penal  jurie- 
prudence. 


m 


^^^■^  CQAPTEB  Y. 

^^^^  Evil  of  the  JirU  Order. 

The  evii  of  the  first  order  refitilting  from  an  offence  may  be  esti- 
mated according  to  tht'  following  rules: — 

lat.  The  eril  of  a  complex  offence  will  bo  greater  than  that  of 
ither  of  the  simple  offences  into  which  it  can  be  resolved. 

A  perjury,  of  which  the  effect  shall  be  to  cause  the  punishment 
of  an  innocent  person,  will  producti  more  evil  than  a  peijury 
whieh  procures  the  discharge  of  a  guilty  one.  In  the  former 
case  there  is  a  private  offence  combined  with  the  public  offence ; 
in  the  latter  case  there  is  only  a  public  offence. 

2nd,  The  evil  of  a  derai-public  or  public  offence,  which  evil 

opagatos  itself,  will  be  greater  than  the  e\Tl  of  a  private  offence 
of  the  same  kind.  It  is  a  greater  e^-il  to  carrj'  a  peatilence  into 
a  whok^  continent,  than  into  some  small  islaud  with  few  inha- 
bitants, and  littlo  frequented.  It  is  this  tendency  to  spread,  in 
which  consists  the  particular  enormity  of  arson  and  inuuditiion, 
I  3rd.  The  evil  of  a  demi-pnbUc  or  public  offence,  which,  instead 
of  multiplying  itself,  lends  eonstimtly  to  subdivision,  will  bo  less 
than  that  of  a  private  offence  of  the  ijame  denomination.  If  the 
public  treasury  be  robbedj  the  evil  of  the  first  order  will  be  leee 
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thtti)  iQ  the  cose  of  an  tqnaX  robbery  committed  upon  an  indi- 
vitlunl;  for  the  evil  vliich  the  indtTidual  has  suffered  can  bt 
mtiUr  up  by  grantuig  him  at  the  public  expense  aa  indemniCy 
tMiuivnleiit  to  hU  lass.  Thia  being  done,  things  mil  be  bronf^t 
U>  the  (saiue  state  aa  if  the  thefC,  instead  of  beiog  committed  upon 
Pttiil  or  Peter,  hud  been  directed  against  the  public  treasiuy,* 

Ofi*enoos  against  property  are  the  only  ones  auscepUblc  of  ihk 
repartition ;  and  the  eril  of  these  ofTencea  is  diminiBhcd  in  pro- 
portion as  it  ia  distributed  among  a  great^ir  number,  and  sfi  the 
individual  safffrers  are  richer, 

4th,  The  total  evil  of  an  ofience  is  increased,  if  thero  resolt 
from  it  a  consequential  evil  to  the  same  individual.  If  lo  cim- 
sequence  of  an  imprisonment,  or  a  woimd,  you  have  lost  a  place, 
a  marriage,  a  lucrative  businetfs,  it  ia  plain  thnt  these  losses  are  ft 
net  addition  to  the  primitive  evil, 

5th.  The  total  evil  q(  an  offtroce  is  iocreased,  if  there  result 
from  it  a  derivative  evil,  which  faUs  upon  some  other  person.  If 
in  consequence  of  a  wrong  done  to  you,  your  wife  or  youj  chil- 
dren feel  the  miseries  of  want,  this  is  an  incontestable  addiUonto 
the  primitive  evil. 

Bi'sides  these  rules,  which  enable  ns  to  estimate  thcN^vil  of  the 
first  order,  we  must  take  the  a^^avations  into  account ;  th&t  is, 
the  particular  circumstaneea  which  augment  the  evil,  We  &haU 
presently  exhibit  a  complete  table  of  them,  foimded  upon  the 
following  principles: — 

1st,  Augmentation  of  evil  resulting  from  an  extzuordiitary 
portion  of  phyeieal  pain,  not  of  the  ewence  of  the  offence.  Addition 
of  PhjHical  pain. 

2nd.  Augmentation  of  evil  by  a  circumstance  which,  to  thff 
essH'ntiivI  evil  of  the  olffence,  odds  the  accessary  evil  of  terror. 
Addition  of  terror. 

3rd.  Aug^nentation  of  evil  from  some  extraordinary  circum- 
stances of  ignominy.     Addition  of  diffjract. 

*  Bat  thoag^&«  in  a  ca^ie  Uk(>  lhi$,  the  ctH  of  tlie  first  order  U  less,  H  li 
not  BO  with  tbe  evil  of  the  second  order — that  t9,  the  tdArm.  Oat  this 
irfll  Im  ootisidered  in  its  proper  pUco. 
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4th^  AttgrmeTitfltion  of  «>vil  from  the  irreparablo  nature  of  the 

»daina^.     Irropatahh  damage, 
'    5th,  AtigmeEtation  of  eril  uriBiag  from  the  e^ctraordmaTj"  sen- 
sibility of  the  mdmdual  injured,     Aggravaihii  of  »tfjfe-ting. 

Those  rulea  are  absolutely  noeesMuy.     We  muBt  be  able  to  cal- 
culate the  evil  of  the  first  order,  becauBO  in  proportion,  to  its 
apparent  or  red  value,  alamt  will  bo  greater  or  less*     The  evil  of 
the  second  ordiT  is  only  a  refieetiou  of  the  evil  of  the  first  order. 
^■Other  oircumBtancea,  however,  modiiy  the  aUirni^ 


■kh. 


CILU'TEE    TI. 
Of  IntetUion, 

KETHBB  a  man  commits  an  offence  knowingly  and  willingly 
or  unwillingly  and  undesignedly,  tlio  immediate  evil  ie  exactly 

e  wirae,  Eut  the  alarm  which  results  is  vuiy  different.  Ww 
regard  him  who  has  doao  an  evil  with  hnowUd^p  and  tie»iffn,  as  a 
bad  and  dangerous  matt.  Ho  who  hafl  done  an  evil  without 
designing  and  without  kngwing  it,  is  looked  upon  as  a  man  to  be 
feared  only  by  reason  of  his  inadvertence  or  his  ignorance. 

The  security  felt  by  the  public,  uotwithntanding  the  commis- 
mon  of  an  ottt-nee,  when  the  act  was  unintentional,  is  not  eur- 
prising.  Obaeivc  the  circumattmcca  of  the  act  The  delinrjueut 
had  no  design  to  put  himself  in  oppositioii  to  the  law.  He  has 
either  committed  the  offence  becuuso  he  lacked  a  motive  to 
abstain  from  it,  or  it  resulted  from  an  tinfortunato  concourse  of 
circumHtances;  it  is  an  isolated  and  fortuitous  fact,  which  has 
ao  tendency  to  produce  a  re]>ctition  of  itself.  But  an  offence  in- 
tentionally committed  is  a  permanent  cauae  of  eviL  Wo  see  in 
what  the  delinquent  has  done  what  he  wishes  to  do,  and  what 
he  is  able  to  do  again.  His  past  conduct  is  a  prognostic  of  his 
foture  conduct,  Beside  the  idea  of  a  villmn  saddens  and  frightens 
US.  It  recalls  to  oLtr  minds  thf\t  dangerous  and  mischievous  class 
which  surrounds  ua  wiUi  secret  snares,  and  carries  on  its  conspi- 

loe  in  silence. 
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The  people,  guided  by  a  just  iuatinctj  almost  always  oay  of 
an  uuintendanal  olfeadcr  that  he  is  more  deserving  of  pity  tJum 
of  blame>  In  fact,  a  man  of  no  more  than  ordiEuuy  Bcnsibility 
cannot  hut  experience  the  most  livflv  regrets  at  evils  of  vhich 
he  13  the  innocent  cauae.  He  nt^eda  consolation  rather  thaa 
punisliment.  lie  is  even  less  to  be  feared  than  any  other  man; 
his  regrets  for  the  past  furnish  a  partifular  aecurity  for  the 
future. 

Beside^  o^n  offence  eammitted  without  intention  holds  out  Lha 
hope  of  indemnity.  When  a  delinquent  expects  to  encounter 
punishment,  he  takes  precautiona  to  cover  himself  against  the 
law-  on  Lunocent  man  acU  openly,  and  will  not  think  of  rbfusmg 
a  legal  reparation. 

Such  is  the  ^neral  principle.     Its  application  is  &  matter 
considerable  difficulty.     To  become  well  acquainted  with  all  th< 
ehanwtcristica  of  intention,   it  ia  necessary  to  exumine  all  the 
different  possible  state:^  of  mind   at   the  moment  of  action,  SA 
}^)ects  desig;n  and  knowledge  ;  and  how  numerous  aro  the  po»> 
siblc  modifications  of  the  understanding  and  the  will! 

An  archer  shoots  an  arrow  on  which  is  written,  "  For  Philip's 
left  eye ;''  the  arrow  strikes  Philip's  left  eye.  Here  ia  an  inten- 
tion corresponding  exactly  to  the  fact, 

A  je^oua  husband  eurprisea  hia  rival,  and  to  perpetuate  his 
vengeance,  mutilates  him.  The  operation  produees  death*  la 
this  cose  the  intention  to  kill  was  not  full  and  absolute, 

A  hunter  sees  a  deer  and  a  man  close  together.  He  really 
thinks  that  he  cannot  shoot  at  the  deer  without  danger  to  the 
Siau.  Howcrer,  he  shoots ;  and  tho  man  is  killed.  In  such  a 
the  killing  was  voluntary,  hut  the  intention  to  kill  was  only 
Indirect. 

As  to  tho  relation  of  the  understanding  to  the  different  circnm- 
stances  of  an  action,  It  may  be  in  three  states  t  hwiphd^f^  lyno- 
rttfipfij  mainforiiiittion.  You  may  know  tlmt  a  beverage  is  a 
poison;  you  may  know  nothing  about  itj  you  may  think  it 
can  do  only  a  trilling  injury,  or  that  it  is,  in  certain  cases,  a 
remedy. 
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Sucli  arc?  the  prelimmariea  for  sfttUng  tho  quoation  of  uiten- 
LQn.     I  shall  not  atttmpt  at  preeent  to  enter  further  into  this 
difficult  subjecti 


CHAPTER   Til. 
Position  of  the  Delinquent;  iU  ^Jed  upon  Alarm, 


There  arc  ofloaGt-s  which  anybody  may  commit;  there  are  othcra 
dependent  upon  a  particular  position  which  I'lirnishtia  the  delin- 
quent an  occasion  for  the  offence. 

This  latter  eiroumtttiiucti  tends,  in  jgeneral,  to  diminiah  the 
alarm  by  contracting  its  sphere. 

A  larceny  produces  a  general  alarm.  An  act  of  peculation 
»mmittcd  by  a  guardian  upon  his  ward  produces  hardly  any, 

Wbatever  might  l>e  the  alarm  caused  by  the  extortiyns  of  an 
officer  of  the  policcj  a  contribution  Ifcvied  by  robbers  upon  the 
highway  products  terror  intinitely  greater.  Why  ?  Jieoaus^ 
everybody  etea  that  an  estortioacr  in  place,  however  rapacious, 
still  has  some  restraintB  and  some  linuta,  Ee  must  have  occa- 
fiioDS  and  pretexts  to  abuse  his  powerj  while  robbers  on  the 
highway  threaten  all  tho  world,  at  nil  timea,  and  are  not  at  oil 
controlled  by  public  opinion. 

Tbia  L'ireumstauce  hsa  the  same  sort  of  inQuence  upon  other 
kinds  of  ofTiifnces,  such  as  seduction  and  adultery.  You  cannot 
Beduce  the  fir»t  womau  you  meet,  as  you  might  rob  her.  Such 
an  enterprise  requires  an  intimate  acquaintance,  a  ceilain  cor- 
respondency of  rank  and  fortune — in  one  word,  the  advantage  of 
a  particular  position. 

Of  two  homicides,  one  committed  to  secnre  an  inheritance,  the 
other  as  a  means  of  robbery;  the  first  evinces  a  more  atroL'ioua 
character,  but  the  second  excites  the  greater  alarm.  The  man 
who  feelB  coniident  of  the  good  disposition  of  his  heirs  experiences 
no  sensible  terror  at  the  tirat  event;  but  what  security  can  he 
have  aguinBt  robbers?  The  rilhiin  who  commits  a  murder  to 
make  sure  of  an  inheritance  is  not  likely  to  change  into  a  high' 
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-way  ossossiTi.    He  will  hazard  a  danger  for  the  aekc  of  an  eetato 

whk'li  be  would  not  riak  for  a  few  cn>vm». 

This  aamu  observation  may  be  cxtendi'd  to  all  offences  whicb 
imply  a  violation  of  dcjiosit,  an  abuao  of  confidence^  or  a  misuse 
of  power,  whether  public  or  private.  They  cause  less  altimi  in. 
proportion  aa  the  situatiou  of  the  delinquent  ia  more  peculiar,  tlw 
nuinber  of  persons  in  similar  sitUfltions  amailtr,  and  the  sphere  of 
the  oiFencc  more  limited. 

However,  there  is  one  important  excvptien.  If  the  delioquent 
is  clothed  with  groat  powers ;  if  he  envelopes  in  hiA  sphere  of 
action  a  great  number  of  persons  j  his  pitnatioii,  though  pefolinr, 
incrcafles  the  cii-cuit  of  alarm  instead  of  diminiahiug  it.  Let  a 
[judge  uudtrtaltc  to  rob^  to  \d\l,  to  tyramjiae ;  let  a  military  officer 
make  it  hia  buBiauss  to  pluuderj  to  Tex>  to  ahed  bloud ;  thf^  ^orm. 
they  tstH  excite,  being  proportioned  to  the  extent  of  their  powers, 
may  surpass  that  of  the  most  fltracious  robberies. 

In  these  elevated  poaitiona^  alarm  may  be  treated  even  witliout 
offence,  A  simple  mietake  without  bad  intention  may  cause  th# 
iSDQ&t  lively  terror.  la  an  innoeeat  man  condemned  to  death  by 
an  honest  but  i^uruut  judgie?  The  moment  this  mistake  if 
known  the  public  confidence  h  wounded,  the  shock  is  everywhere 
felt,  and  inquietude  rcachca  the  highest  point 

Fortunately>  this  kind  of  alarm  may  be  arrested  at  once,  by 
the  displacement  of  incompetent  officer. 
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CHAPTER  vin. 

T^e  Infiuenee  of  MoUvm  upon  ih«  ffreatneM  of  Alarm, 

If  the  offence  in  question  proceetls!  from  a  partic^ilar  motive,  rare, 
and  belonging  to  a  class  of  motives  Hmall  in  number,  the  alflrm 
will  have  little  extent.  If  it  proceeds  ti'um  a  motive  eommon,  fl 
frcrjucnt,  and  powerful,  the  alarm  will  have  a  greater  extent, 
because  a  greater  number  of  pei'sons  v,i]l  feel  themselves  to  be  in 
danger. 

Compare  tho  re»ult$  of  an  assassination  committed  by  a  robberi 
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thoee  of  an  aHHQs?diiation  CQrnmittcd  far  revongc.  In  the 
isise^  the  datigcr  ia  regarded  ua  almost  universal ;  the  s«:oiid 
is  a  crime  which  terrifies  those  only  who  have  encmicsj  and  (memiea 
■whoso  hatred  ha*  reached'  an  uncomTnon  pitch  of  atrocity.  An 
offunce  which  grows  out  of  a  party  qtmrrcl  uauses  a  grcafcer  Gdonu 
than  the  some  offence  when  produced  by  private  hostility. 

Towards  the  middle  of  the  last  ceutuiy,  there  existed  in  Den- 
mark and  a  part  of  Germany,  a  religious  fecct  whose  priueiplps 
"Were  more  frightful  than  the  blackest  passions.  According  to 
those  fanaticBj  nut  good  at^tiuus,  but  repentance,  was  the  eurc&t 
mcous  of  gaining  heaven  j  and  the  eificiflcy  of  repput-imce  would 
he  the  greater  the  more  it  tthsorbed  all  the  faculties.  K"ow,  the 
more  atrocious  was  the  crime,  the  greater  certainty  thet^  waa  of 
^YiDgto  remorse  an  expiatory  force  sufficiently  energetic,  tlpon 
the  strength  of  this  logic,  a  madman  sought  to  merit  salvation, 
and  a  hanging,  by  the  murder  of  au  infant  child.  If  this  sect 
ad  been  able  to  maiutain  itself^  the  human  race  would  have  come 

an  end.* 

Motives  are  commonly  spoken  of  as  ^fwd  or  had.  This  is  an 
error.  Every  motive,  in  the  final  analysia,  ia  the  perspcntive  of 
B  pleasure  to  be  procured,  or  of  a  pain  to  be  aroided.  Now  tlio 
earae  motive,  which  in  certain  cases  leads  to  the  performance  of 
an  action  esteemed  good,  or  iudiflorent,  may  Iftid  in  other  casea 
to  an  action  repiitf:d  to  be  bad.  A  beggar  Atcols  a  loaf;  another 
person  buys  one  ;  a  third  works,  that  he  may  get  the  means  to 
buy.  The  motive  which  actuates  all  three,  is  ono  and  tlio  same, 
to  witf  the  physical  pain  of  hunger-  A  pious  man  founds  a  hos- 
pital for  the  poor,  another  goes  on  a  pilgrimaj^e  to  Mecca,  a  third 
araosainatc^  a  pnnce  whom  Uo  thinks  to  be  a  heretic ;  their  motive 
may  be  exactly  the  same, — the  deein?  of  conciliating  the  Divine 
fevour,  according  to  the  different  opinions  whieh  they  have  formM 


I  have  Botupwhere  read  that  the  great  Fredmc^  wlinn  the  first  in- 
ta&ce  of  this  faitaticism  made  tts  appenrance  in  PrusEia,  ordcrud  th^ 
jMeoseln  to  be  shut  np  in  a  madhonjo,     Hb  thought  pnttiug  him  to  death 
woalil  be  rather  a  reword  than  a  ptmkliDieat.    This  W9«  enough  to  pat 
m  stop  to  tbQ  crime. 
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of  it^  A  geometrifian  lives  in  an  austere  retreatj  and  gires  himself 
up  to  the  profoundcst  labours;  &  man  of  the  world  ruiiiA  himself 
and  a  multitude  of  creditors  bj  excpasiTe  expeiiditurps ;  a  prince 
iindortakea  a  conquestj  and  sacrifices  myriads  of  raeu  to  his  prE>- 
Hjecto;  an  intrepid  warrior  rouses  the  courage  of  a  bpatcn  people, 
and  triumphs  ovor  an  usurper; — all  these  men  may  be  animated 
by  a  motive  exactly  the  Ktme,  the  love  of  reputation. 

In  thia  vtaj,  we  might  examine  all  motives,  and  we  eUould 
perc^iive  that  each  of  them  may  give  birth  to  actions  the  most 
laudable,  or  the  moat  criminal.  Motive*  then  ought  not  to  bo 
regarded  aa  exclusively  good  or  bad. 

However,  in  considering  the  whole  catalogue  of  motives,  that 
is,  the  whole  catalogue  of  pleasures  and  pains,  we  may  classify 
them  According  to  tbe  tendency  which  they  eeem  to  have  to  uaite 
or  to  dismnite  the  int-ercsts  of  the  individual  and  of  the  community. 
Upon  thiB  plan,  motives  may  be  distinguished  into  four  claj^ee, — ' 
th^  purely  facial  victivflf  bencvoleuce;  senii-sucialmotive*,  the  love 
of  reputation,  tho  desire  of  frietidship,  religion  ;  anti-goeial  fflo/i'p**, 
antipathy  in  all  its  branches  ;  personal  motf'rfSj  pleasures  of  sensCj 
love  of  powefj  ptHinniary  interest,  the  desire  of  self-preservation. 

The  personal  motives  are  the  most  eminently  useful,  the  only 
ones  whose  action  can  never  be  suspended,  because  nature  has 
intrusted  to  them  the  preaervation  of  individuals.  They  are  the 
great  whoeis  of  society  ;  hut  their  movements  must  be  regulated, 
moderated,  and  maintained  in  a  right  direction,  by  motives  drawn 
from  the  two  first  clnsses. 

It  must  not  be  forgtjtten  that  oven  the  anti-social  motives — 
necessary*  to  a  cerlaLin  degree,  for  the  defence  of  the  individual 
— ^may,  and  often  do,  produce  useful  actions,  actions  obsolntely 
necessary  to  the  e:tiatenc^?  of  society;  for  example,  the  denonace-  M 
ment  and  pro&ecution  of  criminals.  V 

Another  elassi^cation  of  motives  may  bo  mode,  by  considering 
their  more  common  tendency  to  produce  good  or  bad  effects.    Tha 
eociiil  and  derai-social  motives  may  be  railed  tutelary  motives;  the 
anti-social  and  personal  may  he  denominated  4pductice  moiives.  fl 
These  denominations  must  not  bo  ttil±en  in  a  rigorous  sense,  bat 
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Uiey  are  BLot  without  justtce  and  truth  ;  for  whenever  there  is  a 
conflict  of  motiveB  acting  in  opposite  dirt'ctioas,  it  is  found  that 
le  social  and  dGmi-socinl  motivips  generally  operate  in  oonformitj" 
with  utility,  while  the  anti-eocial  and  personal  motivea  are  those 
^^  which  tend  the  other  way. 

^H     Without  entering  into  n  deeper  investigation  of  matiyes,  let  via 
^Bttop  at  that  point  in  which  the  legislator  ia  interested-     To  judge 
^r  fin  action  it  is  necessaiy  to  look  fiirat  to  its  effects  abstract-ed  from 
everything  else.     The  cffecte  being  well  ascertained,  we  may  in 
^Hdertjuin  cases  ascend  to  the  motivo,  in  order  to  discover  ita  influ- 
^fence  on  the  preatne&a  of  the  alarm,  but  without  giving  any  atten- 
tion to  the  good  or  bad  quality  whii-h  its  common  name  im|>lic8.* 
For  the  most  approved  motive  cannot  tranaform  a  pernicious  action 
into  an  actjon  useful  or  indiflFerfmt ;  nor  can  a  motive  the  most 
reprobated    traiiBfarm   a   useful   action   into  a   bad   one.       All 
^^that  the  motive  can  do  is  to  raiee  or  lower  the  moral  quality  of 
^Hho  action.     A  good  action  prompted  by  a  tuUlary  motive  beoomea 
Tietter;  a  bad  action  founded  on  a  sedttetive  motive  is  so  mnchthe 
worse.     Let  us  apply  this  theory  to  practice.     A  motive  belong- 
ing to  the  Reductive  clase  la  no  offence  in  itself,  but  it  may  form  a 
means  of  aggrttvuiioiu     A  motive  of  the  tutelary  class  will  not 
have  the  effect  to  justii^p  or  to  excuse,  but  it  may  serve  to  diminish 
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•  Wliat  1  mean  by  tlio  cortumnm  ftnniAr  o/moCwcj  ai*  thoBS  namu;  which 
irith  them  Skn  Jdiia  of  approbation  or  diaapprDb&Cioti.  A  oeutor 
ia  ttiat  which  expresses  the  icotiTd  withoat  any  auocoation  of 
blame  or  praiBe ;  for  oxamplo,  prt^ifiiai-y  inierett,  lox^e  of  jjou-ffr^  d€tir«  of 
etidzhip  w/orrmr,  ivhethcT  qf  Ood  or  n»an,  c-uriosiliff  lovf  of  rcpiifrrciuiR, 
In  from  th^  inflicHon  ofa.n  Mij«r^,  d'^iire  of  t^lf-ftesorvo-tion.  But  theaa 
motiTSB  haTfl  comnion  nadcn,  as  avarire,  cnptdity,  nmbition,  vanity, 
TBDgeiuioa,  ammoHity,  &o.  When  a  motive  bears  a  name  of  wprobfltian, 
it  BeemB  contradictory  to  malntDin  that  any  good  cim  roault  from  it;  if 
it  b^ra  a  namo  affnvonr  it  set^mn  e^^unlly  [xjntradicbory  U.i  Biippn^^  it  can 
revolt  in  ovil.  Almoat  all  moral  dinpctAtiona  reat  upon  tliia  fiiondatiDn 
of  ombiguity.^  To  cut  them  np  by  tho  rcots,  it  is  only  neceflaory  to  ^re 
nenter  names  to  motives.  We  can  then  go  on  with  the  csatnination  of 
iheir  effect^,  withoat  being  disconcerted  by  the  common  aaaodation  of 
Ldcod. 
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the  necessity  of  a  ptmubment ;  in  other  words,  it  foTms  a  gromul 
at  NPtmuaiitm* 

Let  UA  rccnll^t  that  there  ia  no  room  for  conRidenng  the  motiTe 
except  when  it  ii!  mamlost  and  palpable.  It  would  often  berery 
difficult  to  discorer  the  true  or  dominant  motive,  when  the  actiosi 
might  be  equally  produced  by  different  motave?,  or  wh^re  motiTes 
of  several  aorta  might  have  co-opemtwl  in  it*  production.  In  the 
intorprotation  of  these  doubtful  cases  it  is  nccea&ary  to  distnut 
the  mulignity  of  the  human  heart,  and  that  gencxal  dispositiozi  to 
exhibit  a  brilliant  sagacity  at  the  expense  of  good  natiue*  Wi 
involuittarily  deceive  even  ourselves  s»  to  what  puts  ue  iat4>  actioo. 
In  rt'tation  even  to  our  own  motives  Wf  mx  wiil'iilly  blind,  ajud 
always  ready  to  ht&jk  into  a  passion  againftt  the  oculist  who 
dodrea  to  remove  the  cataruct  of  ignorance  and  pnjudioe. 
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CHAPTER  II. 


Thi'ir  /w/i 


facilitjf  or  Di^rulty  tsf  Prw*nti»0  Offmc^* 

TuK  mind  setn  itself  at  once  \o  examino  the  means  of  attack  oDd 
Uie  ttKSKUs  of  dc&nop^  luid  according  as  the  offence  ia  judged  moce 
or  leas  easy  to  be  consummated,  our  inquietude  i^  greater  or  leee. 
is  oae  c^f  the  reti^u^  which  raisoe  the  evil  of  on  act  of  robbtfy 
"0^  fiir  above  thut  of  a  thett.  Force  can  efiect  nmny  Uiinga  wbifill 
would  bo  beyond  the  reach  of  stratagem.  Robbery  directed 
a  dwrUiiiii-botiflo  is  mtire  altirming  than  pobberr  on  the 
iway ;  that  done  by  night  is  mot\*  terrifying  than  tbat  done  in 
the  day-time  ;  that  which  is  eombitied  with  arson  than  ^a*  wliicli 
U  limilcd  to  oniiiuuy  nuwos. 

On  tlw  oOiier  hMMi,  Um  greater  ficitit?  we  m&  in  repelHng  on 

vikm»y  tbv  Was  danuoiK  it  appMirs  lo  it.    Tbc  aUrm  cannot  be 

tvryicir«twb<si  the  qAbdcc  eaanot  b(*  popttratcd  except  with  the 

c^WA^ni  of  him  who  sufev  by  it.    It  is  easy  to  ii»ply  this  prin- 

tpk*  to  coses  of  ftvwlaleiit  ac>f|aisitioB,  «edttctMO|  dudsk  oimI  to 

ltDKx»  ogtti&st  aiM*a  ail^  pactkuhriy 
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The  rigour  of  laws  ogainat  domt'stic  theft  lias  doubtless  ori' 
ginated  in  tho  difficulty  of  guarding  against  it.  But  the  aggra- 
vation  which  results  from  that  cii-cumstance  is  not  equal  to  the 
[■effect  of  another  circumstance  which  tends  to  diminish  the  alarm, 
\nt,  the  peculiaritj'  of  position  necessary  to  furnish  occasion 
fibr  tjte  theft.  The  domestic  thief  once  knuwn  is  no  longer  dan- 
gerous. He  needs  my  consent  to  plunder  me  j  I  must  introduce 
^^  him  into  ray  house  and  give  him  my  confidence,  "When  it  is  sa 
^■ee«y  to  guard  against  him,  he  can  inapire  only  a  rery  feeble 
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Mff^et pr<due«d  upon  Alarm  hi/  greater  or  le»i  Fmlitm  f&f 

TnB  alarm  is  gjea.t*r  when  by  the  nature  or  the  cireumstanceB  of 
the  offence  it  is  more  difficult  to  discover  it  or  to  find  out  its 
author.  If  the  delinquent  remains  unknown,  his  success  is  an 
encfluragement  to  him  nnd  to  others  ;  there  seemB  no  limit  to  the 
impunity  of  similar  offences,  and  the  injured  party  loeos  tho  hope 
of  indemnity* 

There  ai*e  offences  whieh  admit  particular  precautions  adapted 
to  Becrecy,  such  as  a  disg;uiAe,  the  choice  of  the  night  as  the  time 
of  action,  and  anonymous,  threatening,  estoraive  letters. 

There  are  also  distinct  offences  which  are  committed  to  render 
the  discovery  of  other  offences  more  difficult.  Persons  are  impri- 
Boned,  abducted,  or  murdered  for  the  sake  of  snppreeaing  their 
testimony. 

In  cases  where  by  the  nature  of  the  offence  the  author  must  be 
known,  the  ahirm  is  consiclensbly  diminished.  Thus  a  pt-rsonal 
injury,  resulting  from  &ome  momentary  transport  of  passion, 
excited  by  the  presence  of  an  enemy,  inspires  less  alarm  than  a 

*  The  pHucipal  reason  Agalnjt  severity  of  puniBlimeDC  in  tkii}  i^#e  u. 
th^t  it  givcA  mikatera  a  repugtifmco  to  proEQCute,  and  of  coarse  laronrs 
ixnptmity. 
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thc'fl  which  affects  conct^aliaeiit,  nlthoo^b  Uie  eril  of  the 

iirdi.<r  DUiy  be  greater  in  the  former  case  than  in  the  lattec 


CILlPTEa  XI. 

EffeH  of  the  Delinquent'*  Charader  upon  AJarm, 

Tbte   f*liflatict<*r  of  the  delinquent  will  bo  presiimrd   from 
ntttuix*  of  the  oftuncc,  eeppciaUy  firom  tlio  magnitude  of  the  e 
of  the  first  order,  which  is  the  most  apparent  part  of  it.     O 
presitm^itions   wiU  bo   furnished  by   cireumatancee  and  details 
jitlt'Ji'iitig  the  perpclrntinn  of  the  offen&n. 

The  charaottT  of  a  toan  will  appuar  more  or  less  dang^roas, 
according  aa  the  tutelar)*  motives  appear  to  have  more  or  less 

ipiri*  over  him,  as  compared  with  the  seductive  motive**, 

There  arf;  two  reasons  why  chanicter  ought  to  exert  an  infla* 
enco  upon  the  choii'e  :iiid  the  quantity  of  the  punifihment ;  tiret, 
lUfire  it  augments  or  diminishes  the  alarm  ;  secondly^  becauae 
it  furnishes  an  index  of  senaibOity'  There  is  no  need  of  em- 
pbiying  such  strong  raeana  to  restrain  a  character,  wewls,  bat 
good  at  bottom,  as  would  be  necessary  in  case  of  an  opposite 
temperament 

The  grouaila  of  a^graTotion  whitih  may  be  derived  &om  l&ia 
■oun-e  are  aa  follows  : — 

Ist,  The  leas  aji  injured  party  is  capable  of  defending  himself, 
iho  etron^or  ou^hl  to  bo  the  natural  sentiment  of  compassion. 
The  Inw  of  honour,  coming  to  the  i^upport  of  tliis  instiunt  of  pity, 
lual\P3  it  an  imperious  duty  to  be  tender  with  the  feeble,  and  to 
6piu:e  those  who  eannot  resist.  The  fir&t  index  of  a  dangcrona 
cbartu^tor  is  opprfission  of  th»  wtah 

2nfl.  If  weutniss  aJone  ought  to  e^seite  compasuon,  the  sight 
of  fluifering  oiigtit  to  act  iE  that  direction  with  a  yet  stronger 
furiM'.  A  refusal  to  succour  misfortune  forms  of  itself  a  presump- 
tion littie  frtvotimblo  to  character.  But  what  shall  we  thiut  of 
bim  whfj  selects  the  motncnt  of  distress  to  add  new  amietiea  to 
au  alUieted  spirit,  to  render  a  diegraco  more  bitter  by  a  new 
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flfihmt,  or  to  complete  the  plunder  of  8uffering  poverty  ?  Tlie 
fiocond  index  of  n  dangerous  charactj2r  is  fif/tjrtiration  of  f!f/<frfiS9. 

Srd.  It  18  an  essential  branch,  of  moral  police,  that  those  TVho 
have  been  able  to  form  BUperior  habit-s  of  reflection,  those  in 
■whom  greater  wisdom  and  expcricntje  Ciin  be  presumed,  .sbonld 
obtain  the  regard  and  the  respeot  of  those  who  have  not  been 
able,  in  the  santie  degree,  to  acquire  habits  of  reileetiou,  nud  the 
adrantnges  of  education.  This  kind  of  superiority  ie  commonly 
met  with  among  the  mo^t  digtiugniinhed  eitizens,  in  comparison 
with  the  less  elevated,  among  the  old  men  imd  the  moro  aged  of 
the  same  rank^  and  in  certain  professions  coaaeerated  to  public 
instruction.  Th9re  have  been  farmed  among  the  mass  of  the 
people  ^^"'ntiments  of  defercneo  and  of  respect,  relative  to  these 
dietindione:  and  this  reqiectj  whieh  is  of  the  g^atest  use  in 
repressing  without  effort  the  Reductive  passions,  la  one  of  the 
most  Bolid  foundations  of  morula  and  of  laws.  The  third  inde^ 
of  a  dangerous  diftracter  is  dinnnpfrt  toHftrds  tiuperifrrft. 

4th.  WTieu  the  motives  which  kavo  ltd  to  crime  are  corapara- 
tiveiy  light  and  trifling^  it  is  evident  that  the  sentiments  of 
honour  and  benevolence  have  very  little  force.  If  that  man  is 
esteeraed  dangerous  who  is  pushed  by  an  imperious  desire  of 
vengeance  to  transgress  the  laws  of  humanity,  what  sliiUl  be 
thought  of  him  who  gives  himself  up  to  aeta  of  cruelty  out  of  a 
mere  motive  of  curiosity,  imitation,  or  amusement?  The  fourth 
index  of  a  dangerous  chnracter  \&  §ratuifoti9  cruelty. 

fith.  Time  is  particulitrly  favourable  to  the  development  of 
the  tutelary  motives.  At  the  tirst  assault  of  a  passion,  iva  at  the 
first  blast  of  a  storm,  the  sentiments  of  virtue  may  bend  for  a 
moment ;  but  if  the  heart  is  not  perverted,  reflection  presently 
restores  their  former  force^  and  leads  them  back  in  triumph.  If 
Ek  considerable  space  of  time  has  elapsed  between  the  project  of  a 
crime  and  its  accomplishment,  it  is  an  unequivocal  proof  of  a 
ripe  and  settled  wickedness.  The  Mh  index  of  a  daxigeroua 
character  \s  premeditation. 

6th.  Tlie  number  of  accomplices  is  another  mark  of  depmvity. 
This  concert  supposes  reflection,  and  a  sust^cd  and  eotitiuuous 
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I'liin,  DcpideSt  tho  union  of  «^ToraI  a^mst  one  la  the  iloitl)!? 
iHflrk  of  cnacHy  and  of  cowardico.  The  eislli  index  of  a  dan- 
glcnniR  fbaractcr  is  roN/tpfrfffy, 

To  thotic  groundg  of  a^g;raTatioii  may  be  added  two  others  len 
Wey  to  classify — fahfhood,  and  vtolttiion  cfrortfid^mee* 

J^tjhi?hcoti  impresi?D9  a  doep  and  degrading  blot  upon  dw 
character,  whlL-h  even  brilliant  qualities  cannot  efface.  In  tbw 
re9p«ct  public  opinion  is  just.  Truth  ia  one  of  the  first  'wnnts  of 
man  ;  it  i?  one  of  the  eletnentfli  of  nnr  exLHtence ;  it  i?  aa  neceraary 
to  us  as  the  light  of  day.  Every  instant  of  our  lives  We  ue 
obliged  to  form  judgments  and  to  regulate?  our  oonduet  aeeording 
to  facts,  and  it  is  only  a  Hmall  number  of  these  f^cts  which  wb 
can  ascertiiin  from  out  ovim  observation.  There  results  an  abso- 
lute necessity  of  tr«stin|^  to  the  reports  of  others.  If  there  ia  in 
these  repoits  a  ndxture  of  liilsehood,  so  far  our  judgments  are 
erroneous,  our  motivea  wrong,  our  expectutioiia  misplaced.  We 
live  in  rt&tless  difitrust,  and  we  do  not  iiDow  upon  what  to  pat 
dependence.  In  one  word,  fulschnod  includes  the  principle  of 
erery  evil,  because  in  its  progress  it  brings  on  at  last  the  dlsio- 
lution  of  human  socioty. 

The  importance  of  truth  is  m  great,  that  the  least  riolatioti  of  iti 
laws,  even  in  frivolous  matters,  \a  always  attended  with  a  certain 
degree  of  dunger.  The  shghtcst  deviation  from  it  is  an  attack 
upon  the  renpeet  we  owe  to  it.  It  is  a  first  trans^eaion  which 
facilitate!^,  a  stH^oiid,  and  faniiliarizcR  the  odious  idea  of  falAC- 
hood.  If  the  evil  of  fal^^hood  is  so  great  in  things  whichi  aro 
themselvea  of  no  conaeqiience,  what  trnut  it  be  npon  those  moro 
important  occanoost  when  it  aervoB  in  itaelf  as  the  iu^trnmeat 
of  t-rixne  f 

Palsehood  is  a  eirfumatanLc  Roractimes  essential  to  the  naturo 
of  an  offoncL',  and  eomctiraee  simply  at  cessory.  It  ia  necessarily 
involved  in  pfijury,  and  in  fraudulent  jicquisition  under  all  ita 
mo<liiication3-  In  other  otfentrs  it  is  collateral  and  accideDt4U. 
It  is  only  in  relation  to  thepe  latter  offences  that  it  can  furnish  a 
separate  ground  of  a^^avation. 

uUtivn  cf  Oinjidense  htm  reference  to  a  particular  position,  to 
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an  intru&ted  power  which  iDiposes  upon  the  delinquent  some 
strict  obligation  which  he  haa  violated.  It  may  bu  ooasidered 
BomelimeB  as  tho  priitcipnl  otfeuce  aad  wmetimca  oa  im  acctssoty 
offeace.     It  i-s  not  nccosaary  to  enter  here  into  UctAils. 

There  is  one  genernl  rt-nuirk  whith  may  be  made  upon  all  these 
grounds  of  aggravatioii,  Though  they  all  furnish  indieutions 
xmluvourtible  to  the  churactcr  of  the  delinquent,  that  is  no  reason 
for  a  proportiojinte  augnieatation  of  ptmishmeut.  It  will  be 
BU^cient  to  modiiy  it  in  a  certain  way  analogous  to  the  attt^nding 
aggravation,  and  so  aa  to  eseitc  in  tho  minda  of  the  citizens  a 
salutary  antipathy  agaicat  the  aggravating  eitvumatance.  ]iut 
this  will  become  more  clear  when  we  treat  of  the  means  of  ren- 
dering punishments  characteristic,* 

Let  vs  now  paas  to  the  exUnuation^j  which  may  be  derived 
from  tlie  Bame  source  of  character,  and  whith  should  have  an 
efleet  to  diminiah  punisliment.  I  give  this  mime  to  eircum&lancea 
which  furnisk  a  favourable  indieatioa  with  respect  to  the  cha- 

*  We  may  bere  propoflo  a  qnefltion  interesting^  to  the  moralist  and  thi& 
legislator : — U*  an  indiridnal  indnJgeB  in  actiona  irhich  tba  public  opmion 
CoudomnB,  bat  wbick,  iiucording  to  Uie  priucLpkia  uf  utility,  ic  ought  not 
to  condemn,  cnn  we  deduce  fram  tbk  dircauaBtaDoe  do  indication  nn- 
&POQrable  to  ble  cliarjkcter  F 

I  Atiswvr,  that  £L  Wrtaoaa  man,  thougli  he  Kubtnits  in  goniui^l  to  tho 
tribuiifU  of  public  opimun,  may  Btill  Tiadicate  his  iudepcnd'ence  iu  par- 
ticular oa&ea,  in  wbich  he  thinks  the  jud^TDeut  of  that  tribunal  contrary 
to  reason  and  his  own  happinees  t  or  whei*e  it  dptnands  a  Bocri&co  painfuJ 
to  himjandofDD  real  uee  to  anybody.  Takoa  Juw  at  Lisbon  for  example  ■ 
he  diasembltiS,  Lu  violates  the  laws^  be  bruTee  ati  opinion  which  bos  all  the 
force  of  popular  Baocticia  in  its  farour,  aad  la  he  therefore  the  worst  of 
men  P  Shall  he  be  thought  callable  of  dJI  ci*inie8  ?  Would  be  calumnjate, 
rob,  and  <^ommib  peijury  if  be  hud  a  hopo  of  doing  it  with  impunity  ?  Na : 
a  Jew  in  PortugiU  is  no  moro  given  to  bhcae  oBbnoaB  than  elsewhere. — 
Let  a  monk  permit  hiuiBBir  Bocretly  to  viulate  some  of  the  absurd  and 
pftiuful  ubaorvance^s  of  his  convent^  does  it  follow  that  he  ia  a  fideeiiiiti 
danj^rous  tuau^  ready  to  violate  luB  word  opon  a  point  where  probtty  \% 
involved  ?  Thiii  concUiaioa  would  be  quite  unfoanded.  Sim|jle  good 
Hnae,  ealighteaed  by  eelf- interest,  is  often  able  to  explode  a  geaaral 
error,  withoat  leading  on  that  ao(X>uitt  to  a  contempt  of  eBaeutiaJ  laws» 
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racter  of  the  iklinquent,  and  wUith  "tend  in  conaequence  to 
the  alarm.     They  may  be  redwrt-d  to  nine : — • 

1st.    Absence  of  hnd  intuatioQ. 

and.  Rclf-preservutioQ, 

3rd.  ProTocfttion. 

4tli,  Preservation  of  some  near  fiif^d. 

5  th.  Transgression  of  the  limit  of  self-defence. 

fith.  SuLmisfiion  to  nicniices, 

7th.  Submission  to  autUuHtyfc 

8tU.  Drunkcnneea. 

0th.  Childhood. 

It  ie  u  jioint  common  to  these  circumstoiice!?,  except  the  two 
hist,  that  the  offfuce  do(.*s  not  originate  in  thu  will  of  the  dcliu- 
tjuent.  Tho  primary  Cfiuae  ifi  the  wet  of  annther,  the  \vill  of 
unothcr,  or  some  physical  actadent.  Aside  from  that  event,  the 
offender  would  not  have  dreamed  of  the  offence  i  he  would  have 
remnined  entirely  itmocr-nt ;  tmd^  even  lhonp:h  he  should  not  be 
punished,  his  future  conduct  would  atill  he  lia  good  aa  if  he  had 
not  committed  theoifent:c?. 

Each  uf  the  cincumstiinceB  above  enumerated  demandls  details 
and  cijilanations;  but  I  shall  contino  myself  here  to  the  observa- 
tion that  the  judge  rauat  be  allowed  a  great  latitude  in  appre- 
ciating th«  validity  and  extent  of  these  different  groun<Is  of 
extenuation. 

Do('fl  tho  question  relate  to  a  provocation  ?  A  provocation,  to 
deMt-rvo  indulgence,  must  be  reeont;  it  must  have  bc^n  received 
in  the  eourw  of  the  aame  quttn*eL  But  what  constitutes  Uie 
Same  quari'ol  ?  "What  ought  to  be  looJted  upon  as  a  i-ecent  injujy  ? 
It  is  necL'Swu-y  to  truce  lines  of  demarcatioa,  Lfit  nst  th^  mn  ya 
down  upon  f/our  wrnikf  is  the  precept  of  Sotipture.  Sleep  ought 
to  calm  the  tranapart  of  tin-  poasionSj  the  fever  of  the  senaes,  and 
prfrpoTL*  tlie  mind  for  the  inHuenirc  of  the  tutelary  motives.  In 
the  ciwe  of  homiticli'.  tbia  nntnrul  period  might  serve  to  dia- 
tinguiah  what  is  premeditated  and  what  is  the  effect  of  suddea 
tioiisiou. 
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In  the  case  of  dmukentie&B  it  is  necessary  to  examine  if  the 
intentiou  to  cominit  tho  offence  did  not  oxist  bcfoK^htind,  if  thu 
dtimkcimesa  were  not  feigned,  and  if  it  were  not  designed  to 
Cfeflte  energy  for  the  peqictration.  E*ipetition  ought,  perhaps, 
to  utmihilate  this  excuse.  He  who  knows  by  experienec  tlmt 
vine  Tenders  him  dtmgcrous,  does  not  mciit  indulgence  for  t^e 
excesses  into  which  it  may  lead  him. 

The  English  law  does  not  ndmit  any  plea  of  extenuation  in 
th(?  case  of  drunkenness.  That  would  be,  it  is  said,  to  excuse 
one  offence  by  another.  This  re£U4oniug  ftt^ina  to  he  hardhearted 
and  superficial ;  it  springs  from  the  ascetie  principle, — that  austere 
and  hyjjocritical  doctrine  whifh  those  of  a  certain  profMsion  think 
thL»mBeIvi«  ohliged  to  maintain,  but  which  is  scouted  by  all  the 
rest  of  tho  world. 

Ab  to  childhoodj  tvo  do  not  here  apeak  of  thiit  tender  age  which 
i-i  not  responsihlfc  tor  its  actions,  and  at  which  punishments  would 
produce  no  effi^it.  Infancy  of  that  sort  is  not  an  extenuation ; 
for  in  fact  there  is  no  offence^  Such  a  child  ia  not  a  moral  agent. 
Mliat  good  would  be  done  by  punishing  judicially,  for  the  crime 
of  arson,  an  infant  four  years  old  ? 

Within  what  limita  ought  this  ground  of  extenuation  to  be 
restricted  ?  A  limit  sufficiently  reasonable  Beems  to  be  the  epoch 
at  which  enough  of  mental  maturity  is  presumed  to  roleaae  a 
person  from  pupilage,  and  to  render  him  masltT  of  himself. 
Before  that  period  he  ia  not  thought  to  have  sufficient  understand- 
ing to  be  intrusted  with  the  management  of  his  own  affairs.  Why 
fihoiild  thti  law  despair  before  it  allows  him  to  hope  ? 

It  19  not  intended  that  the  ordinary  punishment  ought  nccca- 
Borily  to  be  diminished  i^  the  ease  of  every  offence  committed 
hefore  the  age  of  majority.  That  dimiuutiott  ought  to  depend 
upon  all  the  circumetances  of  the  ca3e.  What  is  intended  is, 
that  after  that  fpoch  is  passed,  punishment  shoU  no  longer  be 
dUldJe  to  diminution  under  the  plea  uf  childhood. 

Infamous  punishments  are  those  which  ought  principally  to  bo 
remitt^'d  Tinder  this  plua.  He  who  has  no  hope  of  recovering  hifl 
reputation  will  hardly  recover  hia  virtue. 
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Wh^n  I  vpeftk  of  tb«  ag^  of  nutjority^  I  do  not  m^tn  the  Raman 
najoHtjr,  fix«d[  at  twent^-fiTe  j^ius;  becoiue  itis«n  iajiistiw 
wd  a  folly  to  retard  so  long  the  liberty  of  men,  and  to  retaia 
itum  i&  the  l^ading'Stiin^  of  infancy  after  Uie  fnll  derelopaeBt 
of  ihelt  faculties.  It  is  the  English  role  of  twentj-cMie  jo^n 
wbicb  I  have  in  ri^w.  Wc  have  seen  Great  Britain  goremed. 
fciT  yean  by  a  ministor  who  managed,  with  great  lepatation, 
infinitely  complicated  Gystem  of  ite  finances,  long  before  the 
at  wliieh,  in  the  rest  of  Europe^  he  would  not  hare 
of  Stilling  an  acres  of  land. 


CHAPTER  XH. 

Caite*  in  which  there  it  n&  Alarm. 

TffEHE  IB  no  alann  iphatcvpr  in  those  casoa  in  which,  the  OQ^T 
perf*yn*j  t-xpofted  to  danger  are  incapable  of  fear. 

Iliift  circumstance  explaina  the  insenaihility  of  nmny  natiana 
on  the  subject  of  infanticide,  that  39,  homicide  committed  on  the 
person  of  a  now'bom  infant,  vritb  the  consent  of  Uie  piirents.  I 
say  with  their  eotisetity  for  cthem'ise  the  alarm  wonid  be  almoBt 
the  aame  as  if  the  sufferer  were  an  adult.  As  the  su&ceptibility 
to  fear  is  less  on  the  part  of  infunts,  the  more  readily  is  jiatemol 
tendomcfis  alarmed  on  their  account. 

I  do  not  justify  these  nations.  It  is  a  striking  odditioaal 
murk  of  their  barbarity  thnt  they  bare  given  to  the  father  the 
right  tjf  dcstroj-ing  tbt*  infant  without  the  consent  of  the  mother, 
whu,  alter  all  tbo  dangers  of  matcmity,  ib  deprived  of  her  reward, 
and  reduced  by  this  unworthy  aenntude  to  the  same  state  with 
the  inffrior  onimala  whose  feewndity  is  a  bnnlen  to  us. 

lufaTilii-ide,  sui^h  a»  I  have  described  it,  ought  not  to  be 
ptuiitihed  as  a  principal  offeueei  since  it  produces  no  evil  either 

the  first  or  of  the  second  order.     I^ut  it  ought  to  be  pumsheil  as 

introduction  to  crimes,  and  as  furnishing  a  proof  against  the 
oharucter  of  those  who  commit  it. 

It  is  not  posaihle  lo  (brttfy  too  strongly  the  sentiments  of  re- 
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spect  for  humanity,  or  to  mspire  too  much  repugnance  ajraitiBt 
everything  that  conduces  to  cruel  habits,  TMu  offence  ought, 
ih^f  to  be  punished  by  bramling  it  with  disgrace.  It  is  com- 
monly the  fear  of  shauiG  vhich  is  its  cause  ^  it  needs  a  greatep 
diame  ta  repress  it.  But  at  thG  eame  time  the  occofiiotiB  for 
ptmiahiug  it  ought  to  ba  made  very  rare,  by  req^uiring  lor  a,  coa- 
vietion  of  it  proofs  difficult  to  bo  coUttitcd. 

The  laws  agaiust  thi^i  oilbnco,  under  pretence  of  liuiuanityr  are 
a  most  manifest  violation  of  it.  Compare  the  offtncc  with  the 
pimishment.  Theotience  is  what  is  improperly  called  the  death 
of  an  iniantr  who  baa  ceu&ed  to  be,  bcfora  knowing  what  exist- 
ence ie, — a  result  of  a  nature  not  to  give  the  slightest  inquietude 
to  the  mo^t  timid  imagination;  and  which  con  cause  no  regrets 
but  to  the  very  peraou  who,  through  a  scutiment  of  shame  and 
pity,  has  refa«;d  to  prolong  a  life  begun  under  the  auspiecs  of 
mis^y.  And  what  is  the  puui^limtint  '^ — the  barbarous  infliction 
of  an  ignominious  death  upon  an  unhappy  mother,  whose  Tery 
offence  proYes  her  excesBive  Bengibility ;  upon  a  woman  guided 
by  dt'spair,  who,  in  hardening  her  heart  against  the  Bofteat  ia- 
Btinet  of  nature,  has  harmed  no  one  but  hersell'I  She  is  dtvoted 
to  infumy  because  she  ha?  dreaded  shame  too  much,  and  tlie  souls 
of  her  surviving  friends  are  poisoned  witli  grief  and  disgrace! 
And  if  the  legislator  was  himself  the  first  cause  of  the  evil,  if  he 
may  justly  be  considered  as  the  real  murderer  of  these  inuoeenlSj 
ow  sLiU  more  odious  does  his  rigour  appear !  It  is  he  aloue  who, 
ty  eeverity  against  a  weakness  well  entitled  to  indnlgenoe*  hoa 
excited  that  combat  of  teudemesa  and  shauie^  which  tears  the 
mother^s  heart,  and  makes  her  tlie  destroyer  of  her  child. 


CBLAJ^TER   XTTT, 

Caset  IN  which  ihere  u  greater  Manff^r  than-  Alarm. 

[TnorcH  there  is  a  general  correspondency  betwtvn  dan^rr  and 
a/arnif  there  ore  cases  in  which  the  proportion  is  not  exact ;  the 
danger  may  be  much  greater  than  the  alarm. 
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Tbta  is  the  case  with  all  mixed  ofTences  vhtcfa  indade  a 
evil ,  atid  at  the  same  tinie  a  danger,  whence  results  tbcdr  d 
of  public  oSTtinces. 

It  might  happen  that  a  prince  waa  robbed  by  faithlt-ss 
«nd  the  publio  oppn^ssed  by  sabaltcm  vexations.     The  acoai 
plioe«  in  them  diaordfra,  forming  a  powerful  phalanx,  might  p« 
mit  nothing  but  mercenaiy  pnd^fl  to  r^ach  the  throne,  aud  trul 
might  be  e^:«emed  tho  greatest  of  crimefl.     Tintidity,  under  ibel 
mask  of  prudence,  would  soon  become  the  leading  ttait  in  th^l 
national  chAract^r.    It\  during  this  univenial  abjt*otion,  n  virtuous 
citii;en,  diuing  ta  donounoe  the  g:nilty,  should  htjoome  the  victim 
of  his  xeol,  hift  dMtmction  would  excite  little  alann;  his  tnngn&- 
niniitr  would  appear  only  an  act  of  maduMS;  and  the  citiEenai 
proiuL*ing  themsolvea  not  to  imitate  his  example,  wonld  be  m-^J 
movt.Hl  by  a  miRfortuno  in  tlieir  power  to  Bhun.     But  alarm  thail^| 
ibflding  giTes  place  to  a  greiitcr  evil : — the  danger  of  impnmtr 
■U  puhBe  cHmea ;  the  cassation  of  all  roltintAry  aerrloofl  to 
justice ;  a  prafootid  indiflbve&ee  for  crrrything  not  personal  to 
»*«  »elf. 

It  is  «aid  that  in  «ome  of  the  ttoli^n  stntc«,  those  who  lam 
testimony  against  robbers  or  bngands,  exposed  to  the 
of  their  accompUcea,  nrp  obliged  to  seek  in  flight  « 
irity  which  the  Uw  doea  not  A^ord.  It  ia  more  dangerooi  to 
aud  to  justioe  thsn  to  take  anna  a^inst  it ;  a  witaen  ram 
riaka  then  an  aasasMn-  Th«  alani  which  results  finm  this 
Htatv  of  things  a  not  grettt,  becan^  all  eon  aroid  €xpaflu«  to  the 
aril ;  hut  in  praport>oa  as  alam  dKBimafaco,  dagger  is  angmwilH, 


CHAPTER  XIT. 

Grammd*  i/Jmtifmiim, 

to  <pMik  of  ana  axtma^tmetm  wkich,  la  eeuMctioB 
opowt*  to  take  away  its  injarioaa  qaality.     Wi» 

or,  ftir 
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Genernl  juatiiications,  ■which  appJy  to  nesirly  Jill  offencee,  may 
be  reduced  to  the  following  heads : — 
let.   Consent. 

2nd.  liepulsion  of  a  greater  eviL 
3rd.  Medical  practitie. 
4lh.  St"lf-deft!nce, 
5th-  Political  power. 
6th.  Domestic  power* 
How  do  these  circumstflntes  furnish  justifications  ?    "Wo  shall 
see  that  aometimea  they  import  proof  of  the  absence  of  evil;  imd 
BometimeB  they  evince  that  tha  evil  has  been  compen&at^d — that 
15,  thiit  a  good  more  than  equivalent  hiis  rcBulted  from  it.     The 
question  here  relates  to  the  e\'il  of  the  first  order;  far  in  all  these 
there  is  no  evil  of  the  second  order,     I  confine  myself  to 
me  general  observations. 

1st,  Cdment  lleaning  tho  consent  of  the  person  who  suffers 
the  evil,  if  there  ia  an  e\-il.  l^Tiat  more  natural  than  to  presume 
that  there  is  in  fact  no  evil,  or  that  it  is  perfectly  coTupeo&ated, 
where  there  is  aiich  a  consent  ?  Wc  therefore  admit  the  general 
rule  of  the  hiwyera,  that  he  tvlio  consent/^  »i*ffer9  no  injun/.  This 
e  is  founded  upon  two  very  simple  pnipositions :  oae,  that 
ety  person  h  the  heat  Judge  of  his  own  internet ;  the  other, 
that  no  man  will  consent  t^  what  he  thinkEi  hurtful  to  himself. 

This  rule  admita  many  exceptiuns  of  wliioh  the  reason  ig  pal- 
pable j-^aueh  as  coercion,  fraud,  concealment,  a  consent  out  of 
date  or  revoked,  madness,  drunkenness,  childhood, 

2nd.  Ilt'piUsum  of  a  grvnter  Fvil. — This  is  the  case  in  which 
evil  is  done  to  prevent  a  greater  evil.     It  is  to  this  g^^und  of 
jnstifieation  that  wc  must  reter  the  extreme  measures  which  may 
come  neceBs;£kry  on   occasions   of  eontagioua  diseases,  siegea, 
famines,  tempests,  shipwrcfcks. 

But  the  more  serioua  a  remedy  of  this  nature  is,  the  more 
evident  ought  its  necessity  to  be.  The  welfare  of  the  state  has 
served  as  a  pretest  for  all  crimes.  To  give  validity  to  this  means 
of  justification,  tliree  essential  points  must  be  established — tho 
MrUint^  of  tho  evil  to  he  avoided  j  the  aholtth  inapplicability  of 


wrvea 
in  piov^ 

pttrtrV 
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any  m(.*aiifl  leea  coetly^   tlie  eertatn  effieat^  of  the  tnctms  em- 
ployed. 

It  is  hence  that  the  justification  of  tyraimioidc  must  be  dcriTed, 
were  tyraimicide  juBti£abIe ;  but  it  is  not ;  fur  it  is  not  uetseatuj 
to  HawHuflinate  a  hated  tyrant,  it  \&  enough  to  deat^rt  him,  and  he 
IB  lost.  Jamca  II.  was  abandoned  by  everybody,  and  ibe  c^vola- 
tion  was  completed  withoat  the  cfliiBioD  of  blood.  Nero  himadf 
MW  his  power  overthrown  by  a  Bimple  decree  of  the  aonAte,  a&d 
thfl  death  he  was  obliged  to  inHict  with  bis  own  hand  wa«  a  moie 
tt-rrible  lesson  for  tyrants  than  if  it  had  been  dealt  by  the  dagger 
of  u  Urutiis.  Greee©  boasts  its  Timoleon ;  but  we  may  bcc  Id  ths 
pcT[H'tuiil  convulsioua  by  which  she  was  a^tated  how  ill  ihi« 
do*lrint>  of  tyratLnit:ide  accomplished  its  object.  It  only  served 
to  Imtatu  iuspicious  tymuts^  and  to  render  them  ferocious  in  pnv^ 
portion  lo  their  cowardice.  When  the  blow  failed  the  vem 
was  frightful.  If  it  succeeded  in  popular  states,  factions 
diatcly  rcgjH.ncd  all  their  yioleuce,  and  the  victonons  party' 
inflicted  all  the  evils  it  had  feared ;  in  monarchies,  the  tenifieil 
■uoeesbor  harboured  a  profound  resentment;  and  il'  ho  bwune 
>ppro9aive,  he  di&gttised  his  tyranny  imd^r  the  plui^blo  pretest 
of  providing  for  his  own  secui-ity. 

It  is  said  that  the  penctruting  eye  of  8ylla  discovered  mot 
than  a  single  Marius,  in  a  voltLptuous  youth  yet  iamous  only  foi 
his  debaucheries.  He  saw  the  tires  of  the  moat  lUfleut  ambitiua^ 
conoeidcd  under  the  most  effeminate  sultnesB  of  mauner9>  and 
It'^i^dtd  those  dissotute  pleasure*  only  as  a  cover  to  the  png< 
uf  ('tiNhinng  his  country,  Would  these  suspicioQii  have  autho-'^ 
rixiil  him  to  put  Cffifiar  to  dL-ath?  la  it  a  fact,  Lhen^  that 
l^Maaain  only  nt-ed  turn  prophet,  to  justify  a  murder?  May  an 
impostor,  who  pretends  to  a  sapematuiul  insight  into  futurity, 
immolate  all  his  enemiee  for  cHraea  not  yet  committed?  Under 
pretence  of  avoidJiig  an  evil,  this  would  be  to  produce  the  greate«t 
of  all  evils,  the  annihilation,  of  general  security* 

Srd.  MsdiictU  Practice. — This  ground  of  justification  is  oiily  a 

•ubdiviKion  of  the  preceding.     An  individual  is  made  to  suffer  for 

>wu  good.    A  man  is  aeiisod  with  an  apoplexy,     ghall 
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wait  for  his  eonaent  to  bleed  hira  ?  Thci*  cannot  be  n  doubt  aa 
to  the  propriety  of  using  the  latic:i?t,  because  it  is  TPiy  cert4iin 
that  it  is  not  the  patierft's  wish  to  die. 

The  case  ia  very  different  if  a  man,  master  of  his  faculties,  and 
to  eonsentj  thinks  proper  to  refuse  it.  Shall  we  give  hia 
ds  or  physicians  the  right  to  force  an  operation  which  he  de- 
fines ?  This  would  he  to  substitute  a  certain  evil  for  a  danger 
almost  imanjinary.  Distrust  and  terror  would  watch  by  the  siek 
man's  bed.  If  a  phyeiciaDf  throuj2:h  humanity,  goes  beyond  hia 
right,  and  the  experiment  turaa  out  unfavourably,  he  ought  to  ba 
exposed  to  the  rigour  of  the  laws,  and  his  intention,  almost^, 
should  only  serve  as  an  extenuation  of  his  offence. 

4th.  Self-iefenc«, — This,  too,  m  a  modification  of  the  second 
ground  of  justiiication.  In  fact,  it  is  only  the  repulsion  of  a 
greater  eril,  since  even  the  death  of  an  unjust  aggressor  is  a  less 
ctU  for  society  than  the  sufTering  of  an  innocent  person.  This 
right  of  defence  is  absolutely  necessary.  Theyigilance  of  magia- 
tratcB  can  never  make  up  for  the  vigilance  of  each  individual  in. 
Hb  own  behalf,  The  fear  of  the  law  can  never  restrain  bad  men 
BO  effectually  aa  the  fear  of  the  sum  total  of  intlividual  resistance. 
Take  away  this  right,  and  you  become,  in  so  doing,  the  accom- 
plice of  all  bad  men. 

This  ground  of  justification  has  \\»  limits.  Overt  acts  must 
not  be  employed  except  to  defend  the  peraon  or  the  property.  To 
answer  a  verbal  injury  by  a  corporal  injury,  would  not  be  self- 
defence  ;  it  wouM  be  vengeance.  Voluntarily  to  do  an  irrepa- 
rable evil,  merely  to  avoid  one  which  might  be  repaired,  would  be 
passing  the  legitimate  bounds  of  self-defence. 

But  can  we  defend  nobody  but  ourselves?  Ought  we  not  to 
have  the  right  of  protecting  our  fellows  against  an  iinjost  eggres- 
Bion?  Surely  it  is  a  noble  movement  of  the  heart,  that  indig- 
nation which  kindles  at  the  sight  of  the  feeble  injured  by  the 
trong.  It  is  a  noble  movement  which  makes  tts  forget  our  own 
danger  at  the  first  cry  of  distress*  The  law  ought  to  beware  how 
it  enfeebles  this  generous  alliance  between  courage  and  humanity. 
liOt  him  rather  be  honoured  and  rewarded  who  perforois  the 
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function  of  the  magistrate  in  favour  of  tKe  oppressed.  It  concerns 
the  public  safety  that  every  honest  man  should  consider  himself 
OS  the  natural  protector  of  every  other.  In  this  case  there  is  no 
evil  of  the  second  order ;  on  the  contrary,  all  the  effects  of  the 
second  order  ore  good. 

6th  and  6th.  PolUicaland  DomestUPoicer. — The  exercise  of  law- 
ful power  implies  theneccsaity  of  doingevil  to  repress  evil.  Lawfiil 
power  may  be  divided  into  political  and  domestic.  The  magis- 
trate and  the  father,  or  he  who  stands  in  the  father^s  place,  cannot 
maintain  their  authority,  the  one  in  the  state,  and  the  other  in 
the  family,  unless  they  arc  armed  with  coercive  means  against 
disobedience.  The  evil  which  they  inflict  is  called  punishment 
or  chastisement.  The  whole  object  of  these  acts  is  the  good  of 
the  great  or  little  society  which  they  govern ;  and  it  is  hardly 
necessary  to  say  that  this  exercise  of  lawfiil  authority  is  a  com- 
plete ground  of  justiiictttion,  since  no  one  would  choose  to  be  a 
magistrate  or  a  father,  if  ho  wore  not  secure  in  the  exercise  of  his 
power. 
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PART  SECOND. 

POLITICAL    REMEDIES    AGAmST    TITE    EVIL 
OF  OFFEIS^CES. 


CHAPTER  I.  * 

Sithjei^i  of  (hU  Part 

,TtKo  considered  offences  as  diseases  of  the  body  politic,  we 
are  led  hj  anoJogy  to  regard  as  remfidin  the  means  of  pruvcntion 
or  redre68i 

The&e  remedies  mny  be  juraiiged  in  four  clo&seB : — 
1st.    Treventive  Hemt-dies. 
2nd.  Suppressive  llemediea. 
3rd.   Satijifactory  Eemedies. 
4th.  Penal  RemedicSj  or  Punjshmonts. 

IPrtVtntive  Mffnedie*  arc  means  which  tend  to  prevent  offences. 
Thef  are  of  two  kinds :  direct  means,  which  have  an  immediate 
application  to  euch  or  BUch  an.  offence  in  particular;  iadireot 
means,  which  consist  in  gener&L  precantionB  ogainat  an  entire 
oIabb  of  offenccSi 

Suppre^iive  Remedies  are  means  which  tend  to  put  a  &top  to 
an  offence  already  be^un,  an  offence  in  progress,  hut  not  com- 
pleted, and  80  to  prevent  the  evil,  or  at  leofit  u  part  of  it. 

Sat Uf actor  \/  lir.mfdks  con.Hi.st  of  reparations  or  indemiiitica, 
eeeurcd  to  those  who  havt*  suffered  trom  offenfi^es. 

Penal  Remedieit  or  Puniahmentft  are  also  u^ful ;  for  after  a 
etop  haa  heen  put  to  the  eTtl,  after  the  party  injured  has  been 
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mdcBdnfted,  it  ttJOl  remi 
on  tkepnt  of  the  a^ 
vajs  of  amviBpii  Aat 
to  uke  swttj  the  phyncal 
toretmt  tfaeac^  k 


ptfTT^at  Eke 

r  of  othot.     ThcTC  n 
Otto  to  fiorrect  tike  will,  the 
To  take  awaj  thfr  u 
to  take  avqr  tho  pinrer,  ii  ia- 
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A  lenodj  vluch  o|miftc  Ify  fev  is  calltid  i  ptn- 
or  not  it  prodneea  a  phfocal  ine^iftdtj' 
it|iaB  ila  nafawik 

The  priaetiMl  cod  of  pfomshnoenta  is  to  prerent  like 
What  it  put  iB  but  one  act ;  Che  futare  is  infinite.     The 
already  committed  concenis  onlj  a  ai^le  indiTidQal;    «a»wky 
oBextcea  maj'  aAect  alL    In  manj'  case*  it  ib  imiKHslble  to  rednai 
the  evil  that  its  done ;  bnt  it  i^  alwsjv  possible  to  take  a.-wKj  tha 
wiU  to  repeat  it ;  for  hoirever  great  may  be  ibe  advant^e  of  Ihs     . 
ofllenc«f  the  erii  of  the  pnniAhjnent  may  be  alwa3rs  inade  to  outr  M 
irngh  it  ™ 

These  torn  kindi  of  remedies  Bontetxm^  n^tdne  aa  many 
■eparate  operatioas;  sometimes  the  same  opcrati<m  suffices  far 
tiie  whole. 

Id  thia  part  I  shall  ti^at  of  direct  prerentire  remedieB,  rap- 
pneeire  Tfmedit'^,  and  satiajEkctory  remedies ;  the  third  part  will 
tnst  of  ptmiBhmcnts ;  in  the  fourth  ]»rt  will  be  considered  die 
indirect  means  of  prerentiiig  offences. 


CHAPTER  n. 

Dirfei  means  of  preventing  Offknt-it, 

Bxrosx  an  offence  is  committed,  it  may  give  warning:  of  itn 
spproaeh  in  many  ways;  it  passes  tJirough  a  train  of  iirepant- 
lionH  whif'h  often  allow  it  to  be  arrfisted  before  it  roachea  ite 
catiwtnjphe. 

TliiB  part  of  police  may  be  exercieed  eitbcr  through  /xinctions 
aasigned  to  all  individuals  alike,  or  by  special  powers  intnurted 
to  authoriKf'ci  pctiMinH. 

The  powers  given  to  bD  the  citizens  for  their  protection  ar* 
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those  which  ai'e  exercised  before  justice  taVcs  co^nusanoe  of  the 
matter,  imd  which  maj'  be  cullod,  on  that  accoout^  anU-Judieial 
zneoDB.  Such  is  the  right  to  oppose  opea  force  to  the  exevutiaii 
of  an  apprehended  offence;  to  aeisse  a  euspectiedpefaou  ;  to  guard 
hitu  i  to  carry  him  before  a  magistrate  ;  to  call  in  aid ;  to  eequea- 
ter  into  responsible  bands  articica  believed  to  be  etolen,  or  those 
the  destnictioa  of  which  it  is  desired  to  prevent ;  to  summon  the 
bystaudora  as  witnesses;  to  retjuire  the  passers-by  to  assiat  in 
carryiTig  before  the  magiatratt^s  those  who  ate  suspected  of  bad 
dcaigns. 

The  obUgadoE  of  Icndiog  themselves  to  this  service  may  be 
•dupon  all  the  citizens,  and  its  fulfilment  should  be  Btrictly 
d,  as  one  of  the  most  importntit  duties  of  sofiety.  It  will 
CTen  be  proper  to  e-Btablish  rewards  for  thone  who  may  have  aided 
to  prevent  an  offence,  or  who  have  a^aieted  to  deliver  ^e  guilty 
into  the  hands  of  justicte. 

Is  it  said  that  these  powers  may  be  abused,  and  that  unprin- 
cipled people  may  employ  tlif^m.  to  obtain  assistance  in  an  act  of 
mere  outrage  ?  This  danger  is  imaginary.  The  affectation  of 
order  and  publicity  would  be  quite  ununited  to  such  ^iews,  and 
would  too  manifestly  expose  to  punishment  There  is  not  much 
danger  in  grunting  rights  which  cannot  be  excreised  but  at  the 
risk  of  suffering  the  legal  consequences  in  case  of  their  misap- 
plication. To  refuse  jujjtLce  the  ard  which  it  might  receive  from 
these  means  would  be  to  suffer  an  irrepamble  evil,  through  fear 
of  an  evil  which  carries  with  it  its  own  redress. 

Besides  those  powers  which  ought  to  appertain  to  every  citisen, 
there  are  others,  wliicb  should  be  coniined  to  the  magistrate,  and 
which  may  be  very  iisetiil  in  preventing  apjirehended  offences. 

let.  AihnrmUion, — This  is  n  simple  iatimaLiou,  given,  however, 
by  a  judge,  warning  the  suspei'tcd  individual  that  he  is  watched, 
and  recuUing  him  to  his  duly  hy  a  respectable  authority. 

2Dd.  ThftaU. — This  is  the  eame  means  reinforced  by  a  menace 
of  the  hiw.  In  the  first  case,  it  is  the  persuasive  voice  of  a 
father ;  in  the  second^  it  is  a  magistrate  whose  severe  rebuke 
intimidates. 
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3rd,  Exfiettrfp  a  Promise  to  ke^p  aicat/frotn  it  eeri«in  pl^ct. 
Thia  mtana,  wpplicublo  to  the  preTt-ntion  of  many  offoncee, 
paiticulnrly  bo  to  qu^^reb,  to  person^  i£ijiinei9,  and  to  sedidi 
plots. 

+th.  Partial  BsnUhnvnt. — A  proliibitiofl   to   the   suspected 
person  to  go  into  the*  prt*t«t'ii(*e  of  the  tbrfutcned  pftrtj ;  to 
found  in  the  neighbourliood  of  his  boliM! :  or  in  any  other  p' 
adapted  to  become  tho  theatre  of  the  apprehended  offente. 

5th.  Sficun'tr/. — The  oMigation  to  liimi?h  Gureties,  who 
bouad  to  forfeit  a  certain  suiu  m  case  the  itq^uired  limita  hv  pii 
over. 

6th.  The  establishmt'iit  of  putrds  or  rcatchtnen  for  the  prot 
tion  of  the  person  or  property  in  dnnger. 

7th.  Si'izitre  of  arms  or  other  implements  designed  to  aseistiA 
the  execution  of  the  iipprehended  offence. 

Besides  theee^  general  Bieens,  there  are  others  Trhich  may  be 
apctially  applied  to  ccrtftin  offL-nees ;  hut  I   shiiU  not  etitfv  he 
into   these  details  of  police  imd  odTninistmtion,     Tlie  choice 
iheee  Biean-i,  the  oceftsion  and  the  mnnjicr  of  applying  th 
depend  upon  a  great  mirobcr  of  eirouinstanees;  they  are  bcsid 
aufflciently  einiple,  and  alrangt  always  indicated  by  the  nature 
the  case.     If  the  quesrion  rnhitt's  to  a  dpihmtitory  writinf;,  it  sbon 
he  seized  before  publieation  ;  if  it  relates  to  things  to  be  eaten 
drun'k,  or  to  medicines  of  a  dangerous  nature,  they  ought  to 
deatroyed  before  being  put  to  uf*.     JudieialTisita  and  inspections' 
are  proper  means  to  prevent  frauds,  clandestine  acts,  and  offence* 
of  contraband. 

This  kind  of  rases  seldom  admits  of  precise  rules.     Somethiui 
must  be  left  to  tho  discretion  of  public  offieers  and  judges.     Bui 
the  Icgialator  ought  to  g^ve  such  instructions  as  Trill  previ 
urbitrary  abuses. 

These  iustructioDB  shoidd  rest  upon  the  foUowing  moximi 
The  more  rigorous  is  (he  mean?,  the  more  Bcrupiilons  we  ongh 
to  hi'  as  to  its  UBe,  Greater  liberties  may  be  taken  in  proportio' 
to  the  mngnitude  of  the  apprehended  oJfence»  and  its  npparcnl 
probability  ;  in  proportion  as  the  delinquent  appears  more  or 


A 


FBHrCXFLES   Of  TKS   FENAX   OOfiX. 


275 


>eT0U9,   and  aa  he  has  more  mctmfi  of  accompliBhing  hia  evil 
intcntioiLS.     There  is  one  limit  which  ou^ht  never  to  he  passed- 
Isevcr  use  a  preventive  means  of  a  nalure  to  do  more  evil  than 
iQ  offence  to  he  prevented. 


CHAPTER  III, 

Of  Chronic  OJftnc*^. 

treating  of  gupjiressivt  roiut'dicg,  that  is,  of  ilio  means  of 
Lng  the  progress  of  offences,  we  must  fijatdisrover  what  ore 
the  offences  whose  progn-sa  can  be  stopped;  for  tlicra  are  fiomi"; 
vhich  do  not  adnait  of  this  nieaflure  :  and  those  which  do,  do  not 
till  admit  it  is  the  same  monnar. 

The  cBpjibility  of  Ijtia^  stopped  suppoaefi  that  the  offence  hae  a 
sufficient  duration  to  admit  the  intervention  of  justice;  hut  all 
offimci^s  do  not  have  such  duration^  Some  have  a  transient, 
others  a  permanent  effect.  Homicide  and  viohition  cannot  bo 
repaired.  Theft  may  last  only  a  moment,  or  il'  the  thing  stolen 
ha3  been  consumed  or  destroyed,  it  may  last  for  ever. 

It  ia  necessary  to  distinguish  tlie  circumstances  according  to 
which  offences  have  a  greater  or  le&s  duration,  because  they  have 
ivn  induencc  on  the  buppresgive  means  which  may  be  applied  to 
^^thenu 

^H  lat^  An  offence  acquirea  duration  by  the  simple  eontin^uation  of 
^Hbi  act  capable  of  C4?a«ing  at  eaeh  io^tant  without  ctaaing  to  have 
^KK-'ea  an  offence.  The  dctciitiun  of  a  pei^on,  the  abistraction  of  a 
^fthiug,  are  offonc^B  of  this  kind, 

^^  Slid,  AVTitrever  the  design  of  committing  au  offence  is  regarded 
a^  an  offi^aci"  in  itself,  it  is  ch'ar  that  the  coutinuancL  of  tbe  offence 
win  he  co-extengive  « ith  the  coijtluuance  of  the  de:^iga.  This 
iias*  of  chronic  offL-nct-s  is  a  eub-divisjoa  of  the  former. 
3rd,  The  gwater  pai-t  of  negative  offucceB,  those  which  cousist 
omi^ions,  h;ive  a  cert;iui  dai-ntion.  Not  to  provide  for  the 
iipport  of  u  child,  uot  to  pay  one's  debts,  not  to  apjicar  at  the 
unuaons  of  a  court,  not  to  make  kuowu  one^a  acuompLices,  not  to 
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put  a  person  In  the  enjojmfnt  of  a  ngKt  that  belongs  to  bim- 
these  appertaui  to  thi»  class. 

4tK.  There  are  material  works  of  nvhicli  the  nrntini 
prolonged  oifence,  puch  nb  n  munuf^ture  injurious  to 
of  a  neighbourhood,  a  building  which  obstructs  a  road,  ft 
which  interrupt!!!  the  (bourse  of  a  river. 

5th,    Productions  of  the  mind,  through  the  interremtion 
printiitg,  may  have  the  saxnc  efTect,     Such  are  libel*,  pretenc 
biatorien,  alarming  proi»hc('ics,  obscene  pictures— in   one  word, 
everything  which  presents  to  the  citizens,  under  the  dursbles^ns 
of  langxiage,  ideas  which  ought  aot  to  be  presented, 

6th,  A  series  of  repeated  actiona  may  have  in  their  colleotii 
ness  a  i;haracter  of  unity,  in  virtue  of  which  he  who  commits  theoj 
is  sAid  to  have  contrjeted  a  habit     Rnch  ore  the  fabrication  of 
&lse  money,  forbidden  processes  in  a  manufacture,  and  contralioiid 
in  general, 

7th,  There  is  a  degree  of  duratipu  ia  certain  offences  which^ 
though  distinct  in  tbdnfielveH,  yet,  taken  together,  assume  a  cba- 
Tucter  of  unity,  because  one  is  the  oeeasion  of  the  other.  A  man 
commits  a  theft  in  a  garden — he  beats  the  owner  who  hastens  ta, 
Oppose  him — be  pursues  him  into  hia  house,  inenlts  his  famUy^ 
Spoils  his  furniture,  kiUB  a  favourite  dog,  and  continufs.  hi?  dep 
dations.  Thus  is  fonucd  au  indefinite  series  of  offeTir-es,  th*i 
duration  of  which  may  give  time  for  the  intervention  of  JTistioG. 

8th,  Tliere  is  a  certain  duration  in  the  proceedings  of  a  man! 
of  ofleuders  who,  with  or  mthout  eonfient*  pursue  the  eame  object 
n)U8  from  a  confused  medley  of  acts  of  destrurtiim,    threats,] 
verbal  injuriesj  personal  injuries,  insultina:  cries,  and  pravokin| 
shoiils,  is  formed  that  sad  and  fearful  composition  called  a  tumnlt^] 
0  rising^  an  insurrection— fore niun era  of  rebellion  and  ci\-il  war. 

Chronic  offences  are  apt  to  lead  to  a  catastrophe.  A  projected 
offonoo  end.H  in  an  executed  offenee.  Simple  corporal  injuries 
hnvo  a  tendency  towaida  irreparable  corporal  injuries  and  homl' 
tide,  There  is  no  ottVace  of  which  imprisonment  may  not  be 
the  foreninner.  It  may  be  uwd  for  getting  rid  of  a  marriage  tie 
wliieh  proves  to  he  inconvenient,  or  to  carry  out  a  dchcsne  of 
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Mduction ;  to  suppress  testimoiij*j  to  extort  a  Bet'Pet,  to  prerent  a 
,       claim  of  property  ;  to  fon;e  the  prisoner  to  liid  in  some  criminal 
enterprise — iu  ono  word,  imprisonment  maj-  always  biive  soiae 
particular  catastrophe  ac-eorjiug  to  the  objei^t  ol'  tlie  offender. 

In  the  course  of  a  criminal  imdcrtjiking  the  end  may  change 
with  thtt  mcansi.     A  thit^f  fiurpriscd  in  the  act,  through  fear  of 

^puai3hmcIlt,  or  enraged  by  the  loss  of  his  plunder,  may  btijome  ui 
asaossiii. 
The  foresight  of  the  magistrate  ought  to  picture  in  evFry  case 
the  probable  catastrophe  of  the  oftencL*,  and  prevent  it  by  & 
prompt  and  weU-directed  interference.  In  determining  the 
punishment^  relerence  must  be  had  to  the  inttntionB  of  the 
offender;  iu  applying  prcvontire  and  suppreeaive  remcdiei,  we 
must  take  into  account  ail  the  probable  coDBequences,  hoth  tliose 
intended  and   those  which  the  offender  overlooks  or  does  not 

^^^^■differcD  t  kinds  of  chronic  offences  dem  and  different  atippTOBaiTe 

^^flRldies.  Theee  suppressive  means  are  the  same  as  the  prevent 
tire  me-anfi  of  which  we  have  given  a  catalogue.     The  difference 

^Bu  in  the  time  and  the  application. 

^^  There  are  cases  in  which  the  preventive  means  to  be  used  cor- 
respond so  ^Tsibly  to  the  nature  of  the  offence  that  they  Bcarcely 
need  to  be  indicated.     It  is  very  plain  that  wrongful  imprison- 

^^  ment  demands  release,  and  that  thett  requires  restitutiou.     The 

^■pnly  dlMcuIty  is  to  know  where  the  person  or  thing  det^iined  can 

^Bbe  found. 

j^f  There  are  other  offences,  such  as  Beditious  meetings,  and  some 
negative  offences,  particularly  the  non-puyment  of  debte,  which 
requiro  more  complicated  means  to  suppress  them,  "ffTe  shall  have 
ciceasion  to  examine  these  eases  undtr  their  proper  head. 

The  evil  of  diiagcrouB  writings  is  on  evil  very  dij^cult  to  sup- 
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pncas.  They  lie  Hd,  thoy  multiply,  they  levire  with  more  rigour 
after  the  mo^t  notable  attempts  to  destroy  them.  When  treating 
of  indirect  means  of  prevention,  we  shall  show  how  thia  evil  may 
Iv  most  effectually  met. 

The  main^trato  must  be  allowed  more  Utitade  in  the  employ- 
ment of  $uppTv$iaTe  than  in  the  use  of  prerentiTe  means.  The 
cvason  is  plain.  When  the  •lucstioa  is  to  mppreasy  there  is  as 
actual  otfencv'.  .md  con^t^ucntly  a  punishment  dxed  for  it.  Too 
much  is  not  risked  to  stop  it.  prvirided  we  do  not  go  farther  than 
we  must  eo  t-.^  punish  it.  But  while  the  point  merely  is  to  pre- 
Tent  an  cffencc.  we  eiuinot  K*  too  scrupulous  how  we  act.  Per- 
hapts  no  such  otfence  is  intended ;  p^'rhap«  we  are  deceiTed  in  tibe 
person  to  whom  we  attriburo  the  intention ;  perfa^is  the  person 
su«^>:tcd  is  a^  ring  in  ^i«*i  t'oirh.  and  instead  of  committing  the 
offen^v  he  will  stop  of  h:ci$clf.  fjk'h.  p^idpt,  demands  a  pro- 
ce\l:uv  milder  and  more  m^Icriitc  in  ptvportion  as  the  apprehended 
otTeav*  i<  raotv  probl«:ma:iv\JkI. 

The  offccot-4  of  iUe-^  dctcnti.^a  and  deportation  are  of  sach  a 
nararv  ai$  to  demand  «omv  Tortiiular  me^ms  for  preTeating  and 
supprtssi'^i:  :him.  These  c%:ins  may  Iw  reduced  to  the  following 
prvvauti.^zs: — 

l«.  To  r^>:•-iIv  a  resi^er  of  th-*  hoi»e«  of  aQ  kinds  in  which 
indini-^il*  i-v  dtCaintAi  in  sri:«  :f  themstires,  soch  as  prisoau, 
ho*ri:aIs  tor  ;>.e  ioj^tae  »>r  for  id::t3v  and  pcirate  inttitatiaos  fir 
^vrsons  thus  .lls-^ritrv*!. 

ifzi.  To  h,\ri  a  stwni  rv-c*.<<r  .vn:Aini2J:  the  eausn  of  deten- 
tioz«  and  n::  :o  ryr^'  a  r^r^n  ::  cssc\:Dd  misd  to  t«  detained 
till  iii*r  A  ■-rlii.nil  vv-sulri:::i  :i  rhrsciaas.  These  two 
r.-ci*Ctr«.  £;  r:  ir.  :htf  trt: -rxl*  ::  <!ikh  iacrlv'C.  shod^  Ne  pabliclT 
e-XTOfttc.  or  a:  U"*?;  l«ft  :?*::  :o  S-  ovcsiltio  'cy  eTsrybodr. 

Sri.  T.''  ^snrlisi  jcci-  si^il.  s-^;-  i#  s^.ill  he  as  modi  as 
piw«>ltf  ii  :i:  rowsT  :'  x  Tv>».n  ^.r.-frly  r-jcrwd  aw:iy,  which 
si-Cl  S:  a  si^.'kit  4-".oor.:y  :o  my  T*»ft:^-*:y^:  <nllibe  rarxshen 
*o  »,vo-z«  :•  jfc:vvjrTyLny  :izni  ::'  :l'iy  i;vlir*  an  intennon  to 
carry  :ii  rracsir  Sft:«  a  =A;i*m:«\  aac  to  cv'isia^  ihea  to  go 
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4tU.  Grautmg  to  all  the  right  to  cltain  authority  to  scorth 
every  house  lq  "wliiuk  thej  suspect  a  ptreott  to  be  lorcibly 
detained. 
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CHAPTEB  V, 

OhservatiOM  ttp&n  Martial  Law. 

Its'  Engl&ndj  in  tho  tvt&t  of  seditious  difiturhaDGoSf  it  la  not  tha 
fashion  to  b^-gin  by  a  miUtary  asaaasination.  Waraing  prMcdefl 
tho  pumBhmont ;  martial  law  is  proclaimed,  and  the  soldier  can- 
not act  till  the  magistrates  has  spoken. 

The  intention  of  this  rule  is  excellent;  but  what  shall  we  Bay 
of  its  execution  ?  The  magistrato  Ir  obliged  to  go  into  the  midst 
of  the  tumult;  he  mu^t  pronounce  a  long  drawling  tbrmulai 
which  nobody  understands;  and  bad  luek  to  thosa  who  are  on. 
the  spot  an  hour  after! — they  ore  decLifed  guilty  of  a  capital 
offence.  This  statute,  dangerous  for  the  innoc(;nt  and  diffieutt  to 
be  executed  agaiufit  the  g^iilty,  i^  a  mixture  of  weakness  and 
violenue. 

In  such  a  moment  of  disorder,  the  mag;i3trate  ought  to  announce 
lus  presence  by  some  extraordinary  signal.  The  red  fia^^  so 
famous  in  tho  French  revolution,  had  a  great  cQect  upon  the 
imaginatioa.  In  tho  midet  of  erica,  the  ordinary  memis  of  lan- 
guage do  not  audwer.  The  multitude  cannot  hear  j  it  ia  Ufcceaary 
to  speak  to  their  cyc^.  Ait  harangue  eupposea  attention  and 
silence;  but  vieibk'  fiigns  have  a  rapid  and  powerful  operation. 
They  say  at  once  all  they  hare  to  say;  they  have  but  one  Benae, 
and  that  uiLe([uiTooal ;  a  studied  dlBturbanc^,  a  concerted  nprooTf 
cannot  prevent  their  elTect. 

Besides,  words  loso  their  influence  through,  a  multitude  of  un- 
foreseen circnmstiincee*  If  the  orutot  is  personally  odious,  from 
Ma  zoouth  even  the  language  of  juBttce  is  batoful.  If  his  cha- 
racter^ his  air,  or  the  style  of  bia  on^tory,  havo  in  th^m  anything 
ridiculous,  this  ridiculo  exti«nds  to  bin  official  acta.  Hero  ia  an 
additional  reason  for  speaking  to  the  eyes  by  respectable  symbolfi, 
Eot  subject  to  liko  caprices. 


380 


PRUrCTTLES   OF   THE   FVSAL   CODE* 


But,  as  it  may  be  neces^iy  to  joia  words  to  Bigns,  n 
trumitet  is  an  essential  Bccompftaimeat.     Hie  fidnj^urity  even 
that  instrument  Vfoiild  give  to  the  ordera  of  justice  more  digni 
&nJ  L'cht ;  it  would  bimit^h  every  idfa  of  faniiliar  conversatio 
and  convey  the  notion  of  not  beming  a  man,  tbe*iuere  Lndirid 
magistrfttC/  ^^^  ^tie  privileged  ministtT,  the  herald  of  tlie  law. 

TbiA  means  of  being  heard  afar  had  long  been  used  at  kb. 
There,  distance  and  the  noise  of  winds  and  wares  e»rly  mode 
evident  the  insuflioicticy  of  the  human  vok-e*  The  poets  have 
often  compared  a  tomultuous  people  to  a  stormy  oe<e«n»  Docs 
this  analogy  belong  exclusively  to  the  a^rreeahle  arts?  It  would 
be  of  much  more  importftnce  in  theliimds  of  justice. 

The  ordera  should  be  in  few  words ;  nothing  which  is  of  the 
nature  of  ordinary  discoiirso  or  dkcusaion*     I*et  it  not  b<?  6^ 
tommattd  of  tht  king.     Speak  in  the  n^me  of  justice*     The  ohi 
miigifltrnte  may  be  an  object  of  hatred,  just  or  unjust  \  perhft] 
that  vory  hatred  is  the  cause  of  the  tumuli.     To  c&U  up  his  imago 
would  be  to  inflame  pasdons  instead  of  allaying  them.     If  not 
odious  already,  sui'h  a  procedure  would  expose  him  to  bocome 
BO.     Every  favour,  everything  which  bears  the  ebaraeter  of  jwa© 
^eneEcence,  ought  to  be  presented  as  the  personal  met  of  the 
Either  of  hia  people.     All  rigorous  proceedings, — ^those  of  scr 
hencTolcnce, — oug^ht  to  be  attributed  to  nobody.     Let  the  h 
diat  ftcts  be  veiled.     Tlirow  the  responsibility  upon  soime  creAturo 
flf  tMSon,  some  animated  abstractioD  ;  such  visJtaii^e,  daughter  of 
aeooBsity  and  mother  of  peace,  whom  mczL  ought  to  fibar,  hut 
whom  they  c«iinot  b^te,  and  who  ought  alwB3r9  to  poaaeea  their 

hOKUige. 
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sat 


pqmvaleiit  givea  to  tlie  party  injured  on  actoimt  of  tte  damage  he 
has  sufitaincdi 

Satisfaction  is  complete,  whenever  the  good  conferred  is  equal  to 

the  amount  of  evil  suffered;  flo  that  if  the  injury  should  bo 
repeated  und  the  same  rcpanition  should  follow,  the  event  would 
apptJiU"  indifferent  to  the  injured  party.  If  something  is  wanting 
to  raise  the  value  of  the  good  to  an  equalitj'  with  the  evil,  the 
eutisliidion  is  piu-tial  nud  irnpcriect. 

Batiafoction  has  two  aspecta  or  two  branches,  the  past  and  the 
iuture.  Satisfaction  for  the  past  ia  what  is  tailed  imhrmn'Uy ; 
satisfaction  for  the  future  consiats  in  putting  a  stop  to  the  evil  of 
the  offenee^  If  tho  07il  eea&os  of  itself,  nature  has  performed  the 
functions  of  justice,  and  in  thie  respect  the  tribunala  have  nothing 
more  to  do. 

If  a  ftum  of  money  has  been  stolonf  &am  the  moment  it  ifi 
restored  to  the  owntT  the  satisfaction  for  tko  ftihue  is  complete. 
It  only  remains  to  indemnify  him  for  the  past,  for  the  temporary 
^H  loss  which  he  experienced  while  the  offenee  continued. 
^V  But  if  the  question  is  of  a  thing  spoiled  or  destroyed,  satisfac- 
■  tioa  for  the  future  can  only  take  place  by  ^ving  to  the  party  in- 
^_  jured  a  similar  or  equivalent  article,  tiatiafaction  for  the  paat 
^B  would  consist  In  an  indemjiity  for  the  temporary  privation. 

^^K  OHAPTEE  Vn. 

^H       Ite^tKons  on  which  the  necessity  of  SaiisfacUon  ii  founM^ 

^H  SAnsFAeTTOjr  is  Dccee&ary  to  put  a  stop  to  the  evil  of  the  first  order, 
^"  to  re-eatahliah  things  in  the  state  in  which  tht^y  were  before  tho 
offence  was  committed,  and  to  restore  the  suflVrcr  to  the  condition 
in  which  he  would  have  been  if  the  law  hod  not  been  violated, 

Satisfaction  is  yet  more  neceeeury  to  put  a  stop  to  the  evil  of 
the  second  order,  Fuaishment  alone  is  not  euf^cicnt  for  that 
purpoae.  It  tendPj  without  duubt,  to  diminish  the  nuniber  of 
pffimders ;  hut  this  number,  though  diminisht;d,  can  nrvor  be  con- 
tsidered  as  nothing*     Examples  of  the  commission  of  offcnoes,  as 
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they  flre  more  or  I^m  kiioi;fn,  excite  more  or  less  of  appreheBsiou. 
Every  obsoiTtT  sees  in  them  (hi?  chanoo  of  Buffering  in  his  lura. 
If  it  be  desired  to  dissipate  this  eentijiipnt  of  fear*  it  is  necessary 
that  the  offence  should  be  as  constantly  foUowed  by  satisfaction 
as  by  pnuiabiueot.  If  it  were  foLlowi-'d  by  punishment  without 
eatififjictionj  n^  many  offenderfi  as  were  punished,  bo  manyprooft 
there  would  be  of  tho  ineflicacy  of  punishment ;  and  eoasequentlT 
so  muob  alarm  weighing  upon  aociety. 

But  here  needs  to  be  made  an  essential  observation.  To  take 
away  tho  al^ttm,  it  is  enough  that  tlie  saCisfuctLon  is  complete  la 
the  eyes  of  observers,  although  not  complete  to  the  persons  in- 
terested. How  can  we  determine  whether  the  aatJBfuction  is  eom- 
plete  for  him  who  receives  it?  The  hahmce,  in  the  haade  of 
passion,  would  always  incline  to  tho  side  of  i^itereet ;  to  the 
greedy  it  would  be  impoBsible  to  give  enough;  the  vindictive 
never  would  thint  his  adversiiry  sufficiently  humbled.  TSi'^e  miist 
suppose,  then,  an  impartial  observer,  and  regard  that  satiBftietion 
as  sufBdent  which  he  would  estimate  as  equivalent  to  the  evil 
endured. 
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CUArTER  Tin, 
7%9  diji*r*nt  Kindt  of  Sathfaetion. 

We  may  dlatinguiah  six  kinds  : — 

1st.  I*fnmutry  SaUsfadton. — As  money  is  a  pledge  for  tho 
j^rrflter  part  of  pleasures,  it  is  an  efficacious  eompensation  for  a 
multitude  of  evils.  But  it  is  not  always  in  the  offender's  power 
to  pay  it,  nor  always  proper  that  the  offended  party  should  reecivo 
it.  To  offer  a  man,  whose  hoaour  has  been  outraged,  a  compen- 
sation in  monoy  tor  the  insult  is  a  new  aifront 

Snd,  R$ititintioi%  in  Jiature. — This  satisfactioii  consists  either 
in  returning  the  thmg  taken  away  or  in  giving  a  thii^  similar  or 
equivalent  to  that  taken  away  or  destroyed. 

3rd.  AttutatitTif  Satinfitdim, — If  the  evil  results  from  a  false- 
hood, a  statement  false  in  point  of  fact,  satisf^Eiction  is  complete 
by  a  legul  attestation  of  the  trutli. 
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4th.  Jlonornrf/  Satisfaotion, — An  operation  wliicli  has  for  iba 
end  eHlier  to  maintain  or  to  re^e^abli^h  in  favour  of  an  indiTidual 
n  portion  of  honour,  of  which  the  olEents  had  deprived  him,  or 
threatened  to  deprive  him, 

5Lh.  Vindictive  SafiJi/actian. — Everything  whioh  implits  a 
mftnifcrt  pain  ta  the  oift.'ad«r  implies  a  pleasure  of  vengeance  to 
the  party  injured. 

6th,  Sithstitufii^fi  SdfiMfaef.ion,  or  satisfaction  at  the  expense  of 
a  third  party  j  when  a  peraoii  not  a  party  to  the  offonco  is  held 
reaponBible  in  his  fortuno  for  the  person  who  committed  it. 

To  determine  our  choice  as  to  the  kind  of  eatisfaction,  three 
things  must  bo  conaidercdf— the  eas^  of  furnishing  it;  tho  fuitur* 
of  the  *vil  to  he  coeipcuaated ;  and  the  probable  tentim^U  of  the 
party  injured*  These  different  heads  will  preseatly  be  taken  up, 
and  moro  fully  considered. 


CHAPTER  IX, 
The  Qa&ntit^  of  Setin/actien. 
As  muoh  as  the  eatiefa<;tion  f^iils  of  being  complete,  to  the  aamo 
degree  the  evil  remains  without  a  remedy. 

We  may  tix,  by  two  rules,  what  is  necessary  to  prevent  a 
defi*;it  in  tbia  respect. 

1st  FUhio  the  0vil  of  the  f>ffon<r.«  in  all  it»  ramifioaiiotu,  and 
ataofiff  all  partim  to  it^  and  proportion  tka  iattifaHion  aceardingly. 

If  the  question  rektca  to  irreparable  corporal  injuries,  two 
thinga  must  be  considered ;  a  means  of  enjoyment  and  a  means  of 
Fubaifltence  taken  away  for  ever.  There  cannot  be  a  compensa- 
tion of  the  same  nature,  but  there  ought  to  be  applied  to  the  evil 
a  perpetual  periodic^  remedy. 

If  the  question  relate  to  a  homicide,  it  ia  proper  to  eonaidef 
the  loss  experienced  by  the  heirs  of  the  deceased,  and  to  make  it 
up  by  a  gratification  paid  at  once,  or  penodicoUy  for  a  longer  or 
shorter  term. 

If  the  question  relates  to  an  offence  against  property^  wQ  &hjaIL 
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^M  see,  under  the  head  of  PeoiiniaTy  Satidactigti,  what  is  tequircd  1 
^m  to  put  the  reparation  on  a  level  with  the  offence,  H 
^H  2nd,  Ift  douhtful  ttisM^  tJu  balance  oti^ht  (o  inrlin*  in  his/avour  ^M 
^M  tehcf  ha9  Kujh-ffl  tks  injury,  rather  than  in  fueour  uf  hhn  icho  cam'  H 
^H  7niiieil  H 
^1  AU  accidents  pught  to  he  at  the  Hflk  of  the  offi^ndcr.  All  «itis-  H 
^1  f^tion  ought  rather  to  he  ^iipembuadimt  thnn  defective.  If  H 
^1  euperahujifiant,  the  eiceea  being  in  the  nature  of  a  patjishment,  H 
^1  cnnnot  but  Bcrve  to  prevent  like  offt^nci^a.  If  defeetire,  that  H 
^1  deficit  always  leaves  a  certain  degree  of  alarm;  and  in  TindictiTa  H 
^H  ofences,  all  the  uii$atistied  evil  \&  &  matter  of  triumph  to  the  H 
H  offeEder.  H 
^H  Laws  are  everywhere  very  imperfect  upon  this  point.  On  the  H 
^H  aide  of  punishments  there  has  heen  little  f&ar  of  excess;  on  the  H 
^H  Hide  of  satisfaction,  a  dt.'gcit  has  caused  little  coneem.  Punish-  H 
^H  ment,  which,  if  it  goes  beyond  the  Umit  of  neecsMty,  1b  a  pure  H 
^1  evil,  has  been  scattered  with  a  prodigal  hand,  StLtisfuctioD,  H 
^H  which  is  purely  a  good,  has  been  dealt  out  with  the  most  evident  H 
^H     pEUBimoay.                                                                                               ^^ 

^1  CKiiTA.tXTt  of  Bftti^factioii  b  an  essential  hmnrh  of  security ;  and  H 
^H  in  proportion  as  this  ct^rtainty  is  wanting,  in  the  same  propor-  H 
^B  tion  security  is  diminished.  H 
^1  Whut  shall  he  thought  of  those  laws  which,  to  the  natural  H 
P  causes  of  unct^rtainty,  add  other  factitious  and  voluntary  causes?  B 
^B  To  oh^'iate  this  deft^t  the  following  rules  are  necesitary : —  H 
^H  tst.  TV  oUigatwn  to  satiiffif  otitjht  not  to  he  extinffim/ifd  hy  th4  H 
^H  d$ath  of  the  injured  par i^.  The  *ati»faciion  ^m  to  the  dtieea$§d  u  ^| 
^H  dtte  to  hin  hftre,  ^M 
^H  To  make  the  right  of  teceiytng  satisfaction  dependent  upon  the  H 
^^  life  of  an  itidividunl,  is  to  take  away  trom  thut  rij^ht  a  part  H 
^1      of  it6  value.     It  is  like  reducing  a  perpetual  onuuity  into  an       H 
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for  life*  Sattflfaction  ia  Dot  to  be  obtmned  except  by  a 
pV06e^  which  mny  last  a  long  tme*  If  the  claimant  is  an  aged 
or  infirm  person^  the  value  of  his  right  fluctuates  with  bia  health; 
if  the  claimant  ia  ou  his  doath-bed,  \ur  right  is  worth  uotfeiog. 

MoreoTer,  if  you  diminish  on  one  side  the  certainty  of  aatia- 
fection,  you  inereaee  on  the  other  the  hope  of  impiinity.  You 
Aow  in  perspective  to  the  offender  a  time  when  he  may  hope 
quietly  to  enjoy  the  fruit  of  hi§  offence.  You  give  him  a  motive 
to  retardj  by  a  thousand  impediments,  the  judgment  of  the  court, 
and  pven  to  hasten  the  death  of  the  injured  party.  At  all  eventfl 
you  put  out  of  the  protection  of  the  law  those  persona  who  have 
the  greatest  need  of  it, — the  dj-ing  and  the  sick. 

It  is  true  that,  although  the  obligation  of  satisfaction  bo  extin- 
guished hy  the  death  of  the  injured  purty^  the  offender  may  still 
he  Bubjeeted  to  another  puniahment ;  but  what  other  ptmiehment 
can  be  so  fit  and  proper  ? 

2nd.  77i#  rifffd  ofthfl  injured  pa rhj  ought  not  to  he  9Ttif\gutshed 
hy  thf  dfath  of  tie  ojfendfr,  ih«  author  of  the  wrong.  Tlte  Mitt- 
faction  due  front  him  is  due  from  his  h^irs. 

To  dDterniine  othpnviac  would  be  to  diminish  tho  value  of  the 
right,  and  to  encoura^  offences,  A  man  consdoue  that  death 
was  near,  might  commit  on  injustice  with  no  other  object  except 
to  advance  the  fortune  of  hh  children,- — a  caee  more  common 
than  ia  generally  supposctL 

Is  it  ftaid  that  if  satisfaction  be  given  to  tho  injured  party, 
after  the  death  of  the  dcUnqucnt,  it  h  only  by  an  eq^uivalent 
euifenng  impoaed  upon  his  hcijra  ?  But  there  is  a  great  differ- 
ence between  the  two  eases.  The  expectation  of  the  injured 
part^'  ia  a  clear,  precise,  decided  expectation,  firm  ia  proportion 
to  his  confidence  in  the  protection  of  the  laws.  Tho  exi>ectation 
of  the  heir  is  but  a  viigue  hope.  The  object  of  it  is  not  the  entire 
succession^  hut  a  certain^  unknown,  net  produce,  after  all  lawful 
deductions.  That  which  the  deceased  might  have  spent  in  pka- 
Burea  he  has  epc&t  upon  injustice. 
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CHAPTER  XI. 

Pffpuniarif  SatUfaetion. 

Thekb  ftie  cases  in  which  pecuniary  Batis faction  is  demanded  hy 
the  Tt'iy  nature  of  the  offence  j  there  are  other  cases  in  which  it 
is  the  only  satisfaction  that  cireumstances  permit. 

It  should  bo  employed  by  preference,  upon  oecasiona  where  it 
promises  to  have  tho  greatest  effect. 

pKjaniary  satisfaction  la  at  ite  highest  point  of  propriety  in 
cases  where  the  damage  exiH^rienced  by  the  injured  party » tmi]  the 
advantage  obtained  by  the  deliaqiictit,  are  alite  of  a  pecuniary 
nature ;  be  ia  theft,  peculatioap  and  extottion.  The  rtincdy  and 
the  evil  are  homogeneous;  the  compensation  may  be  exactly 
measured  by  the  loss,  and  the  punishment  by  the  prodt  of  the 
offence, 

Thifi  kind  of  satisfaction  is  not  so  -well  founded  when  tfierc  is 
a  jjecuniary  lossupon  one  sidot  without  any  ]j*cuniary  proHL  apob 
the  other ;  as  in  the  case  of  offences  committed  through  hosdlity^ 
negligsnce,  or  accident. 

It  has  etill  less  foundation  in  those  cases  in  which  it  is  not 
possible  to  raiue  in  money  either  the  eril  of  the  party  injured, 
or  tho  advantage  of  the  offtiuder ;  as  in  case  of  injuriea  to  honour. 

The  more  a  means  of  eatisfaetion  is  incommeasurable  with  the 
injury,  tho  more  a  means  of  punishment  is  incomraeasuruhle 
with  the  advantage  of  the  otfonco,  the  more  likely  are  both 
fail  of  their  end. 

The  old  Koman  law,  which  appointed  a  fixed  sum  of  money 
the  damages  for  a  blow,  was  no  protuctioa  to  honour.  The  repa- 
ration  having  no  oommon  meusure  with  tho  outrag:©^  its  effect 
was  precarious,  whether  as  a  satisfaction  or  a  punishment. 

There  is  still  in  exi&teate  an  English  law,  which  is  a  true  relic 
of  burboroug  times.  A  daughter  la  considered  as  the  servant  of 
her  father ;  if  she  is  seduced,  the  father  cannot  obtain  any  other 
satisfaction  than  a  sum  of  money,  the  price  of  the  domestic  s<?r- 
rices  winch  he  is  auppooed  to  have  loat  by  the  pregmxncy  of  hia 
daughter. 
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As  respects  injiiries  to  the  person,  a  pecuniiiry  indeirmity  may 
be  proper  or  not^  aceording  to  tho  Kfljiective  wealth  of  the  parties. 

In  regulating  a  pecuniary  satisfaction,  the  two  branches  of  the 
past  and  the  futiiro  must  not  be  foi^ott^'Ti.  Satisfaction  for  tho, 
iuture  consiate  merely  in  putting  a  stop  to  the  evil ;  Bfttiafaotic 
for  the  past  conaiats  in  an  indemnity  for  the  wrong  endured,  T< 
■fflceivc  a  sum  due,  is  a  satisfaction  for  the  future  ;  to  receive  the 
ed  interest  upon  that  buuij  ia  a  satisfaction  for  the  past. 

Interest  ought  to  begin  from  the  happening  of  the  cril  to  be 
compensated  J  from  the  moment,  for  example,  when  the  debt 
became  due  ;  when  the  thing  in  qucation  was  taken,  damaged,  or 
destroyed ;  or  when  tJie  ftervice  to  which  one  had  a  right  was 
refused. 

This  interest,  granted  aa  a  satiafactioa,  ought  to  be  higher  than 
the  ordinary  rate  of  commerce ;  at  least,  whenever  there  ia  a 
euspiciou  of  bad  faith.  Such  an  excess  ib  very  necessary.  If  the 
interest  did  not  exeeed  the  customary  rate,  there  would  be  ci 
when  the  eatisfnetion  would  be  tneomplete,  and  other  eases  in 
which  a  profit  would  result  to  the  offender, — the  pecuniar)*  profit^ 
for  example,  of  obtaining  a  fort'ed  lono  at  the  ordinary  inttTest; 
a  pleasure  of  vengeance  or  hostility,  if  the  oifcaUer  has  wished  to 
keep  the  injured  party  itt  aeed,  and  to  enjoy  his  distreets. 

For  tho  Bame  reason,  compound  interest  should  be  allowed; 
that  is,  every  time  a  payment  of  interest  buoame  due»  that  iutexest 
Bbould  bo  added  to  the  principal,  and  should  become  a  part  of  it. 
The  capttalistj  at  each  payment,  might  have  converted  his  interest 
into  capital,  or  have  drawn  un  etiuivalent  advantage  from  it,  If 
this  part  of  the  damage  is  left  without  satisfaction,  there  will  be 
a  loss  to  the  innocent  party,  and  a  gain  to  the  delinq'ient. 

The  expense  of  Batistactiou  ought  to  be  shared  among  the 
offenders  in  proportion  to  their  wealth,  or,  aeeording  to  oircum- 
stftnceSj  in  proportion  to  thoir  respective  degrees  of  criminality. 
Por,  m  fact,  the  oMigation  to  satisfy  ia  a  itunishment ;  and  it- 
woiUd  be  in  the  highest  degi'oe  unequal  if  co-delinquents  of 
unequal  wealth  wore  mulcted  in  the  same  sum. 


I         intur' 
H    fortt 
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CHAPTER  XII. 

Jtettiftttion  in  J^atttr^* 

EEsrrruiTOir  in  natore  \&  cliicfly  important  in  the  eoae  of  property 
vhic'h  pOBSosses  a  value  of  atfwtioti.* 

Bat  it  ia  due  in  every  L-i»e.  The  hw  ought  to  aasnre  me 
everything  which  is  mine,  without  forcing  mc  tc  accept  equiva- 
lents. evLU  though  1  have  no  partienlar  objettioa  to  them.  With- 
out restitution  in  naturCj  security  ia  incomplete.  How  can  wo 
be  aefure  u  to  the  whole,  when  we  are  aecure  of  nothing  in  par- 
ticular? 

A  thing  talcen  away,  either  in  fj^ood  or  bod  faith,  may  hare 
piiflSfKl  into  the  handa  of  a  Btran^^er  who  holdB  it  in  good  faith. 
Shall  it  be  restored  to  the  former  owntr,  or  be  kept  by  the  nerw 
one  ?  The  rule  is  simple.  The  thing  ought  to  remain  with  the 
person  who  may  be  supp09ed  to  have  the  grentt'st  affection  for  it. 
This  superior  degree  of  atfection  may  be  ensaly  estimated,  &om 
the  relations  of  the  two  parties  to  the  thing  in  quesrioo,  from  the 
time  they  have  possessed  it,  from  the  wrviees  they  have  drawn 
from  it,  from  the  care8  and  expense  it  hiis  cost  them.  These 
indieationa  commonly  unite  in  favour  of  thi.'  ori^nal  owner,! 

The  preference  is  aUo  due  to  him  in  doubtful  cases,  and  for 
theae  leaaonB  :■ — Ist.  Tho  new  owner  may  have  been  bh  acconai' 
pUce  in  the  fraudulent  acquieition,  though  it  may  be  impossible 

*  Such  as  Immoveables  in  ^noralf  alflo  fiunily  rotic^^  ponmita»  the 
lumdi^ork  of  a  dear  Mend,  domeatio  animalo,  bbtiquitioA^  ciinositt«t 
piiituros,  m&inificriptfl,  instranicnts  of  idosiict, — in  fine,  everythuig  wludk 
is  unique,  or  whictt  appears  Co  be  so. 

-f  "Wben  the  tiiiu^  oraiiimai  in  qaestion  ii  of  the  kind  which  pradooas 
its  likOf  wo  mny  oacvrtiun,  l»j  the  eajae  conaiderBtiDaa,  on  which  Bids  la 
Uke^»'  to  betlic  ■nperioritj-  of  affection  oa  napiMrta  its  fniits  or  offepnng-, 
iu»  wiiio  of  B  (ULftk'uUr  riuevard^  tbe  colt  of  a  lavoorite  hoi^ta,  Ac.  \% 
may  ittdl  be  that  tbo  claims  of  tlie  fonner  owner  otd  not  eo  strong  Sn 
this  oute  as  in  the  other.  The  new  posReseior  is  onlj  owDcr  at  ssooed 
hand  of  the  Uuii;^  or  aiiimfiJ  that  prodnces,  taut  li«  ig  the  first 
ths  things  prtpdiicttd. 
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gf.'t  proofs  of  it.  This  suspiciotiis  not  unjust;  fonnpd  br  Ihe 
law  and  not  by  man,  beai-iug  upon  tbe  oIilss  and  mot  upon  the 
indiridiml,  it  dots  not  impeaciiutiybody'H  honour.  2nd.  If  the  new 
owuor  was  not  iin  accompUfo,  ho  may  huve  boi^n  gruUtj*  of  negli- 
geiiKO  or  rrLtitiQesM,  eitht-r  by  omitting:  ordinary  prccaiiliona  to 
verity  tho  title  of  tlio  sollor,  or  by  putting  an  undue  confidence 
in  pi"oofs  of  little  weight  3rd,  When  the  qtiestion  reUtea  to 
griive  ottbnces,  suoli  aa  i*obbory,  the  preferentc  ought  to  bo  given 
10  the  ibrmer  posj^essor^  in  ord«r  to  strcngthon  the  motivt-s  which 
induce  him  to  prosecute.  4th.  If  the  spoliation  luis  been  an  act 
of  maJic^,  to  leave  tho  thing  in  the  pOBseaaion  of  anybody  except 
the  injured  party,  would  be  to  leave  the  otfender  a  gainer  bj  the 
offfnee. 

A  purchase  of  euch  artielcs  at  a  low  price  ought  always  to  be 
followed  by  restitution  nt  the  price  paid.  If  tliis  cireuinstance 
does  not  prove  the  piirthoser  to  be  an  accomplit^e,  it  always 
can-iee  with  it  a  etrong  presumption  of  bad  faith.  The  purchaser 
cannot  hav^  overlooked  the  probability  of  a  wrongfiU  poivsesaion 
on  tbe  part  of  the  seller;  for  it  is  Uie  danger  of  carrying  them 
to  an  open  market  which  tauBca  the  low  price  of  stolen  goods. 

When  the  posseawr,  though  teteemcd  innocent,  is  obliged* 
on  account  of  the  bad  faith  of  the  seller,  to  restore  the  thing  to 
the  original  owner,  there  ought  to  bo  awarded  to  him  a  pecuniary 
eq^uivalent,  to  be  fist'd  by  the  magistrate. 

The  oxpcuBes  of  preservation,  and,  for  u  etronger  rcuson,  tlie 
costs  of  improvements,  and  other  extraotdiuai^  outlays,  ought  to 
be  liU-niUy  allowed  to  him  who  restures  the  property.  Thia  is 
not  only  a  meaua  of  favouring  general  wealth,  it  is  for  tlie  inte- 
rest evea  of  the  origiatd  proprietor,  though  tho  indeuuiity  be 
paid  at  hia  expenae,  Accordiug^  as  this  indemnity  is  granted  or 
refused,  the  iinprovcTiient  of  the  thing  is  favoured  or  prevented. 

Neither  the  original  owner  uar  the  subsequent  poasessfjt  ought 
to  gain  at  the  expense  of  the  other.  The  losing  pfti"!}*  ought  to 
be  allowed  a  claim  of  indemnity,  first  agaiusl  the  offender^  and 
in  his  default,  upon  the  subaidiiffy  fund  of  wltich  we  shall  pre- 
B«n.tly  speak. 


290 


fsnrciPLES  OF  the  fesal  code. 


IVlien  AD  identical  restitutioii  is  iinpci«Bibl&,  there  ought  to  be  sab- 
fttitiitcd  foi*  itt  aa  far  as  may  be,  the  rcsiitution  of  a  similar  thing, 
Sitpposo  two  rare  modala  of  the  samo  coinage.  The  owner  of  one 
cpf  tht'Oi  has  seized  upon  the  other,  and  spoiled  or  luat  it,  by 
negligence  or  dcai^.  In  such  a  case  the  boat  satiafaction  ia  to 
gire  /(I*  medal  to  the  injured  party. 

In  offences  of  this  kind  pec^uniary  satisfaction  ia  liabto  to 
prove  insufficient  or  useless.  A  value  of  affection  is  si'Mora  appro- 
dated  by  third  persons.  It  needs  a  vci^  enlightened  benevoK 
lence,  and  philosophy  very  uncommon,  ia  sympathize  with  t&stea 
different  irc«ra  our  own.  The  Diiteh  florist,  who  sells  tulip  bulbs 
for  their  weight  in  gold,  laughs  at  the  autlcjmuy  who  pays  a 
great  price  for  a  rusty  lamp.* 

I/egislators  and  judges  have  too  often  thought  lite  the  vulgrar. 
They  have  applied  groHS  rules  to  coses  which  required  a  niee  dis- 
cemmeut.  There  are  cases  in  which  the  offer  of  money  ia  not  a 
satisfaction,  but  an  insult.  Shall  a  lover  take  money  as  ihe 
price  of  his  mistress's  portrait,  of  which  a  rival  has  robbed  biro? 

Mci-e  restitution  in  nature  loaves  a  deficieney  of  satisfaction 
proportioned  to  the  amount  of  enjoyment  lost  during  the  eon- 
tiiiuance  of  the  offence.  An  example  will  show  how  this  amount 
ia  to  be  estimated.  Suppose  a  statue  illegally  taken  away.  This 
statue  put  up  at  auction  would  have  brought  a  hundred  pounda 
sterlings  according  to  the  estimate  of  experts.     A  year  elapaea 

*  Some  years  since  ei  caoarj-bird  was  the  sabj&ot  of  a  lawaait  beAn<e 
one  of  the  Pftrliaments  of  Franco.  A  jonmsligt,  who  gave  an  accoantof 
it,  flniuBed  himgelf  at  tlio  expeDiie  of  the  paHi(?g,  and  re^rdod  tliu  whulo 
fiSair  84  very  rtdicnlona.  1  cannot  agr&a  with  him.  I9  it  not  the 
iniagi nation  which  g^ivea  a  vaJuo  to  the  objeotB  eatcemed  most  prccions  ? 
Aa  UwB  are  mwlo  only  nnt  of  Jeferenco  to  the  onirersal  eontiToenta  of 
men,  c&D  thoy  show  too  much  iuixiE<tj  to  ^iiArd  everything  which  makes 
a  pni't  of  huutAo  bappLtiofla  ?  ShduM  they  not  iLcknowledge  and  pr»toct 
tlin  e^n^ibility  which  attochod  ns  to  ortiatur^s  wo  hare  raieed  and 
fattiilianzed^  anJ  wEio  in  th»r  tnni  are  attached  to  aa  P  This  lawsciiti  ao 
frivolous  in  tUo  eyes  of  the  jnuroaliHt,  waa  but  too  eoHona  a  matter,  aince 
ou«  of  the  parties  had  flaerifiecd  to  it,  to  aay  nothing  of  money,  hie  probity 
and  Ills  Iiuaonr.     Cau  un  uljJLiot  rated  ao  Lighlly  be  considoiX'd  a  triiie  ? 
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fcetWGpn  the  robbery  and  the  rcetitutioTi;  interest  is  at  five  per 
cent.  Put  do\ni  under  the  head  of  satisfacnon  for  the  past,  ordi- 
nary interest,  five  pounds;  additional  for  penal  intereBt (mi;  ch.xi.), 
say  two  pourids  ten  shillingri ;  total,  seven  poimds  ten  Bhiilings. 
In  fixing  the  daraagca  we  mu^t  not  forget  the  deterloratioxi, 
whether  accidenttd  or  necessary,  wkich  the  thing  msy  have 
iiitdergonc  in  the  interval  between  the  conunistiion  of  the  offeiice 
and  the  rtBtitution.  The  stutue  would  not  have  deteriomted, — at 
least,  not  nocessarily;  hut  a  horse  of  the  Bame  price  iniist  of 
course  have  diminished  in  value.  A  collection  of  tables  of 
natural  doterioratioii,  year  by  year,  aet-ording  to  the  nuturo  of 
the  several  artieki?,  is  one  of  the  things  which  the  library  of 
justice  refiuires. 


m 
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CHAPTEH  XITI. 

Jttfesttitort/  Saltsfiii'twn* 

This  means  of  aotisfaction  le  particularly  adapted  to  offencea  of 
Iklsehood  whence  there  is  litthle  to  result  an  opinion  prejwdici^ 
to  an  individual ;  but  the  weight  of  which,  its  extent,  and  even 
its  existence,  cannot  be  established  by  ovidenee,  TVTiilo  the  error 
exists,  it  is  a  eonstant  source  of  actual  or  probable  evil ;  there 
ifi  but  one  means  of  aiTeatiug  it^  and  that  is  to  moke  its  falsehood 
ETidcnt, 

This  is  the  proper  place  for  enumerating  the  prineip^  oflfence* 
of  falsfhood. 

Ist,  Simple  Mental  InjttnfSf  contiitiag  in  ths  Mpread  of  FaU« 
Alttrvti, — For  eTciunple,  atori*^  of  apparitiona,  ghosts,  vampires, 
BorcererB,  diabohcal  posseflsiona ;  false  reports  of  a  natiiro  to  strike 
Boine  individual  with  fear  or  sadness,  prettinded  deaths  ;  stories  of 
the  had  conduct  of  near  relations,  of  conjugal  inHdelities^  of  lossca 
of  property;  fulaehooda  adapted  to  alarm  a  class  more  or  less 
nnmerouSf  va  reports  of  conti%ious  diseases,  inyasiona,  conspiruciea, 
COnHagratiuuSj  &c. 

2nd.  Offences  Offainat  liepatation,  of  which  there  are  muay  kinds: 
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df/ffmftfion  hy  the  positive  stmtcintDt  of  particnJar  injuriotia  facts 
(it  Til  in  lit /'on  n/  rrputufii/n,  wht(  h  tionsist-^  in  weukeTUDg  what  cuunot 
be  defi!i"oycrl — cont't-aling  fruni  tlif  public,  fur  ex^intplc^  a  cirt'uni- 
Bt-ajife  which  ircmld  add  to  the  edni  of  a  cultbratcJ  action ;  inUrc^p- 
Hon  e/rfputttft'o»i  which  coneiste  in  preventing  the  jK^rformaftce  of 
fin  fv-tion  hnnyumble  to  the  iiidiTiduai  in  qnestioD,  or  in  taking  from 
liini  the  oceusion  of  distinguishing  himst^if  by  causing  an  I'liter- 
priso  to  be  rcgardod  as  impossible  or  finished  ah'oady  ;  tt-nurpnthm 
of  reputation^  of  which  all  plagiansttis,  whether  of  authors  or 
flftistfi,  HR-  fxamples. 

3rd.  Frttudttlfiit  ArquiHilion, — Exawplee;  false  repc»rts  to  affect 
the  rntc  of  exchanpe  or  thei  prioe  of  stocks, 

4th.  liitfturlntiii'.e  in  Mht  Etifiij/mfni  f*/ DomHU/^^ndCivU RightB. — 
Extimpks:  drmiug  to  a  husband,  awili^ora  tihild  their  legjd  titlua 
to  tbat  condition;  orsuttiugup  ufnlsp  daimof  that  nature;  or  aid- 
ing in  a  hku  falsity  in  regard  to  any  privilege  or  civil  condition, 

5th.  Prevent iittf  Acquisition. — Prevontin^  a  man  trom  hnyinji; 
or  Belling  by  falac  rt'ports  as  to  the  value  of  tlit  thing  or  his  right 
to  dispose  of  it.     Prevt-nting  u  person  from  acquiring  a  certain  ^| 
condition,  auch  aa  maixiage,  by  false  reports  which  make  him 
puatpone  it  or  give  it  over. 

In  all  these  caaoa  the  arm  of  justice  is  powerless;  forcible 
meana  are  null  or  imperfect.  The  only  ejEfiuaoioua  remedy  ie  an 
authculii;  declaration  which  destroys  the  fidsehood.  To  di^ipate 
error,  to  publish  the  truth — how  respectable  a  fioiction,  how 
wortliy  of  the  bighest  iribimals! 

What  should  be  the  form  of  attestotory  satisfaction  ?  It  may 
varj^  Atnth  the  raeana  of  publicity  ;  it  may  conFiat  in  printing  and 
publishing  the  jadgnicnt  at  the  expense  of  the  oflendcr,  in  hand- 
bills distribnft'd  undt'i-  thodirection  of  the  injured  party,  or  puh- 
Unationfi  in  the  national  tind  foreign  newspnjierfi. 

The  idea  of  this  sutisfaction,  m  simple  and  so  nseful,  is  drawn 
from  Ffi-'neh  juri^^pnKience.  When  a  Dum  had  been  ciilumniaied, 
the  pwrUamenls  aJjiiost  always  ordered  that  the  aentenee  which 
rv-e»tablishtKl  Ins  reputation  should  be  printed  and  ciroulated  at 
the  es.^^Ji^  of  the  ctilurtmiator. 
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But  "why  force  the  offeadoi'  to  detrkre  that  he  has  been  gmlty 
of  false  fharges,  and  to  acknowledjae  ]ntblicly  the  honour  of  the 
party  interested^  This  farm  is  objectionable  in  setend  respecU, 
It  is  wrong:  to  compel  a  man  to  the  expression  of  certain  scnti- 
mputs  which  perhaps  he  does  not  eutcrtaiu,  and  to  riuk  the 
judicial  commajid  of  a  falsi;hood.  It  ia  wrong  to  enfufble  the 
reparation,  by  an  act  of  eomsitraint ;  far  what  dots  a  compulsory 
retraction  prove,  except  the  weakness  or  the  fear  of  bim  who 
utters  H  ? 

The  offender  may  be  the  org^n  of  his  own  condemnation,  if  it 
he  thought  fit  90  to  augment  the  punishmeiit ;  but  he  may  be  bo 
without  swer\'ing  from  the  exactest  trtith,  provided  the  formulate 
prescribed  to  him  includes  only  the  opiniou  of  the  court  as  being  '■ 
the  opinion  of  the  court,  not  his  own.  "  The  court  has  decided 
that  I  have  alleged  a  falsehood;  the  court  has  adjudged  that  I 
have  departed  ±i^m  the  character  of  an  honeat  man  ;  the  couit  are 
of  opinion  that  in  all  this  busiuoas  my  opponent  has  conducted 

k  himself  like  a  man  of  honour/*  This  is  all  that  concema  the  public 
or  the  injured  party.  Thin  is  triumph  enough  for  truth^  hnmilia- 
tiott  enough  for  the  offender.  What  is  gained  by  forcing  him  to 
say,  "  I  hftTC  alleged  a  falsehood  ;  I  have  departed  Itoju  the  cha^ 

P  meter  of  an  honest  man ;  my  opponent  has  comported  like  a  man 
of  honour?"     This  dechiration,  stronger  than  the  fornxer  in  ftp- 
I        pearance,  is  much  lees  eo  ia  reality.     The  ft?ae  which  dictates  such 
^B  avowals  does  not  ohang:e  thi^  actual  sentiments  of  the  speaker ;  and 
^H  when  the  mouth  pronounces  them  before  a  numerous  audience,  all 
^H  feel  and  understand  that  the  heart  makes  no  assent. 
^Hl    Where  the  queation  is  of  a  fact,  the  court  is  less  likely  to  bo 
^^nflMteived  ;  and  a  direct  avowal  of  falaehood,  exacted  in  his  o^'n 
name  &om  the  guilty  party,  will  almost  always  bo  conformable  to 
!         his  intimate  opinion ;  but  when  the  question  relates  to  an  opinion 
—to  wit,  that  of  the  ollViider — a  di«avowal  which  is  commanded' 
w^ill  ulmoBt  always  be  contmry  to  his  interior  conviction.     In 
such  eonk'sts  irapartial  people  wiU  condemn  an  individual  ten, 
times  for  once  that  he  condemns  him^lf. 
^K      £vca  if  he  is  cahn  enough  to  give  hiuiscK  ^i^  W  t^^*^^^^*^^ 
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triumph  of  his  opponent  i$  before  his  eyes,  he  ia  tdmself  the 

instrmnent  of  it^  and  the  irritaticiti  of  wounded  pride  mi»st  inoif  aso  -^t 
hia  prfjudicoa.     He  may  have  b^en  decoiTed*  and  you  compel  him  ^ 
to  accu*'e  hirnaolf  of  falet'lioad  j  you  place  him  in  *i  trucl  posiiion, 
whero,  the  honcfiter  he  bt  the  more  he  will  suffer — that  ia,  Ue  wiU 
be  more  aeverely  panUhc'd  in  proportiun  as  ho  deaervBs  it  leas,       ^ 

How  many  aooundn^  by  the  deoision  of  a  court  would  make  ^| 
thentfldlve^  be  decltued  men  of  honour  and  probity  by  the  vfry 
persons  who  beet  knew  the  contrary  I  Besides,  what  aignifies 
such  a  general  declaratioa?  Beoause  a  particular  imputation  ia  ^| 
false  or  doubtftil*  does  it  follow  that  a  man's  cbaraoter  is  above  all 
imputation  ?  Bocauee  a  person  has  been  once  slandered,  is  hia 
reputation  therefure  above  all  blame?  Let  one  of  these  patents 
of  honour  bo  once  granted  to  a  man  in  bad  estimation,  and  at  once 
a  contradiction  appears  betwetm  public  opinion  and  the  sentence 
of  the  judijes ;  their  authority  is  weakened,  and  they  are  no 
longer  recurred  to  ibr  a  remedy  whichj  by  being  badly  adminis- 
tered, hna  lost  ita  efficacy. 

TV'ith  respect  to proraiaefth'Ssn^Bcrve is  necessary-  Itiaenou^h 
if  the  engageracDt  includc^s  nothiug  contrary  to  honour  or  to  pro- 
bity. For  example,  a  promise  ought  not  to  be  eactorted  fi*om  a  man 
to  serve  a^inst  his  countty  or  his  patty  j  but  a  promise  not  to 
fight  may  be  extorted^  because  such  an  undertaking  on  his  part 
produces  no  loss  to  his  party  or  his  country ;  for  hs  would  not  have 
bceu  able  to  serve  them  if,  instead  of  being  set  at  liberty  upon  hia 
promise,  he  had  been  put  to  death  or  kept  in  irons. 
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CHAPTER  XIV. 
Honorary  BalufsHtan. 
have  Been  what  remedy  can  he  provided  for  those  offences 


againet  reputation  of  which  falsehood  \»  the  iastniracnt.  But 
there  are  othei's  mui%  dangerous;  hatred  haa  surer  means  nf 
striking  a  deadly  blow  at  honour-  It  docs  not  always  lark 
U&dor  a  timid  (^umny  *,  it  mokes  an  open  attack ;  not,  however. 
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by  tliose  violtnt  moans  which  put  the  person  in  danger,  Hiinii- 
liatioa  is  it*  t-nd.  An  act,  the  least  ]iaiiiful  in  itsE-lf,  is  often  the 
mo^  eo  ill  it«  consequences ;  a  greater  eril  to  the  person  wunld 
l>e  a  lesft  injiuy  to  the  honcrnr;  for  when  we  wotUd  mate  a  man 
aw  objeK^t  of  eoTitciuptj  wb  should  avoid  oicitLti^  in  liis  favour  a 
Bcntiment  of  pity  which  will  produce  an  iintipathy  agaitist  his 
adveraarVi  Hatred  haa  L^xhauetcd  all  its  rctintiraents  upou  Ihia 
kind  of  offences.  Thty  must  bo  opposed  by  those  ptiHicular 
remedies  to  which  we  give  the  nfltno  of  hoimror^  astUfacttoti, 

To  perceive  the  neceasity  of  this  course,  it  is  necessaiy  to 
examine  the  nature  and  ttndency  of  these  offeneea ;  the  causes 
of  their  importance,  the  remedy  hitherto  applied  to  tbcm  by  the 
U9«ige  of  duelling,  and  the  imperfuctioa  of  that  remedy,  Tliese 
mquiries,  whioh  relate  to  all  that  is  most  delicate  io  the  htimmx 
heart,  have  been  almost  entirely  neglected  by  those  who  have 
miide  laws  ;  nad  yet  they  are  the  first  foandatiun  of  all  good  Itgis- 
lation  upon  the  euhject  of  honour. 

In  the  actual  elate  of  manners  among  the  mogfc  ciTilixed  nations, 
the  ordinary  and  natural  tffect  of  these  offeneea  is  to  Uite  fiMUi 
the  oflbndtd  person  a  more  or  less  considtrable  portion  of  his 
honour;  that  is,  he  no  longer  enjoys  the  same  esteem  among  his 
fellows;  he  loses  a  proportional  part  of  the  pluaeures,  services, 
and  good  offices  of  every  kind,  which  are  the  fmlta  of  that  esteem ; 
and  he  finds  himself  exposed  to  the  dlMgretuble  conBcquenet's  of 
their  contempt. 

Now,  as  the  evil,  at  Icjist  tha  essential  part  of  it,  eonsipts  in 
this  change  in  the  sentiments  of  men  it  ia  they  who  oiiglit  to  be 
considered  as  its  immediate  autliors.  The  nominal  ottendcr  lias 
inilicted  but  a  trifling  wound,  wluch,'  left  to  itself,  would  soott 
close  up.  It  is  other  men  who  pour  a  poison  into  it,  which 
nuik«B  it  dangerous,  and  often  incurable. 

At  the  first  view,  the  rigour  of  public  opinion  against  an 
insulted  person  secme  a  piece  of  revolting  injustice.  Does  a 
man  stron^^er  or  more  diiiin^  abuse  hia  BUperiority  to  maltreat, 
in  a  certain  matinur,  a  pers*on  whose  feeblcntss  ought  to  bo  lita 
protection  ?     AU  the  world,  oa  if  by  a  cci\uittt\fi^  -mH^t^aKSiS^ 
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instcBtt  of  being  angry  with  the  oppressor,  armnge  t1iemec1vv« 
upon  his  Btdo,  and  he-ap  tipun  his  victim  a  sucoession  of  coTvarclly 
Baruafinis  and  m*sletts,  often  more  bitter  than  death  itself.  At 
the  signal  of  some  worthless  wrttch,  the  puhlic  eagerly  dashes 
upon  thp  innocent  ohjttit  of  hiB  muHce,  lite  a  ferocious  dog, 
which  only  waits  his  masU»r's  orjLT-  Thus  it  ia  that  a  scoundrel, 
who  desires  to  inrtict  upon  some  worthy  man  the  torrnents  of 
disgrace,  employs  those  who  are  cnlled  men  of  the  world,  men  of 
honour,  oa  tho  executioners  of  hia  tyrannical  injustice ;  and,  ra 
the  CQUtcmpt  with  which  the  injury  is  attended  ia  in  proportion 
to  the  injmy  itself,  tliis  domination  of  ruJfians  ia  the  more  inex- 
tu?:ille,  as  its  abuses  lU'c  tlic  more  atrocious. 

Whttlier  an  instdt  be  deeerved  or  not,  is  a  question  whicli 
nobody  deigns  to  ask ;  deserved  or  not,  it  fui-ui^bes  &  triumph 
not  only  to  its  insolent  author,  hut  to  eveiybody  else  who  chooses 
to  aseii^t  in  a-^gravaliiig  it.  People  tixkv  huiiour  to  thtmsclvcB 
for  trading  on  tlie  fnllcn;  an  atlVout  received  separates  a  man 
from  his  equals;  and,  likt;  asocial  excommunication,  renders  him 
irapure  in  theireycs,  Thui^the  real  evil — the  ignoiuiny — is  more* 
the  work  of  other  men  than  of  the  ii]*st  ottender ;  he  has  but 
pointed  out  the  game,  they  have  torn  it  to  pieces  j  he  orders  the 
punisliment,  they  are  tlie  executioners. 

For  exixraple,  let  a  niaa  go  bo  far  hb  publicly  to  spit  in  another's 
face.  In  itself,  what  is  tliis  eyil  ? — a  drop  of  water,  forgotten  as 
soon  as  felt.  But  tliis  tlrof)  of  water  funis  into  iicorroeire  poison 
which  torments  the  sulTerer  through  hia  whole  life.  ^V}l[lt  works 
thcchiingc?  Public  opinion,  thut  opinion  which  dlKlributes  at 
pleasure  honour  ond  shame.  The  cruel  enemy  who  intlicted  it 
knew  well  that  this  aJfront  would  be  the  forerunner  and  the  signal 
for  a  torrent  of  contempt, 

A.  brute,  a  rUv  wretch,  can  at  pleasure  dishonour  a  virtuous 
manl  He  can  fill  with  chajg'iin  and  distrcsB  the  termination  of 
th^  most  respectable  ciiTeor!  And  how  does  he  enjoy  this  fatal 
power?  lie  enjoys  it,  because  an  irresistible  corruption  lias  sub- 
jugated the  tirst  and  the  purc»ft  of  tnbtuiiLls,  that  of  the  poptUur 
sanction,    Jn  conset^ucnce  of  thid  deplorable  state  of  thia^^  all 
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ilio  citizCTta  dept-'nd  individually  for  their  honour  upon  the  worst 
man  amnng  tbem,  aqd  are  collectively  subject  to  bis  orders^  to 
execute  his  decrees  of  proscription  against  euch  uidividiiiLl  in 
particttlar. 

Such  is  the  chaise  which  may  be  brought  against  public 
opittion ;  and  tliese  impututions  tire  not  without  foimdution. 
Men,  admircra  of  power,  are  often  guilty  of  injustice  towards  the 
feeble;  but  M'hen  we  probe  to  the  bottom  the  eifecls  of  thiti  kiaJ 
of  offences,  we  perceive  that  they  produce  an  evil  independently 
of  opinioUj  and  that  llie  sentiments  of  the  public  upon  alfrouts 
received  and  endxuwd,  are  not  in  general  bo  eontntry  to  reason 
as  at  first  sight  th4?y  appear  to  be ;  I  say  in  general,  becauae  there 
are  ft  great  number  of  eaaes  in  which  public  opinion  ia  quite  with- 
out exeuse. 

To  perceive  all  the  evil  wliieH  may  result  from  these  offences, 
it  is  necessary  to  put  all  remedies  out  of  \ic\V ;  it  is  necessary  to 
fiuppose  there  are  none.  Upon  this  enppopitioE,  these  o-ftenees 
may  be  repeated  at  will ;  an  unlimited  career  is  opened  to  inso- 
lence j  the  person  insulted  to-day  may  be  infrulted  to-morrow,  iho 

Et  day,  everj^  day,  and  every  hour;  each  new  affront  facilitates 

rther,  and  rt-ndera  more  probable  a  aucccasion  of  injuiies  of  the 
eame  kind,  ^ow,  under  the  notion  of  a  corporal  tnnult  ia  compre- 
hended every  act  offensive  to  the  person  whieli  can  be  intlicted 
without  causing  a  lasting  physical  evil,  every  act  which  produces 
a  di^grreable  senflation,  iiujuietude,  or  pain,  liut  an  act  of  this 
sort,  which  if  single  would  be  scarcely  sensible,  may  produce,  by 
force  of  repetition,  a  very  painful  degree  of  nneueincss,  or  even 
intolerable  torture.  1  have  read  somewhere  that  water,  falling 
drop  by  drop  upon  the  crown  of  the  naked  head,  is  one  of  the 
most  cruel  tortures  ever  invented.  OuUt(  cavat  kipidemj  dropping 
water  hollows  the  rock,  says  the  Latin  proverb.  Thus,  the  indi- 
viJiml  e:spoBed  by  his  relative  weakness  to  suffer  vexatious  of 
this  soit  at  the  will  of  Mb  peraeeutor,  and  destitote,  as  we  have 
puppoBcd,  of  all  legal  protection,  would  be  reductnl  to  a  most 
uiiH-nible  situation.  Nothing  moro  is  nueded  to  establish  on  one 
side  absolute  deepotiem,  and  gn  lU©  other  Qom^le^  sKtvtosAftv 
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Uut  such  a  one  is  not  tlie  alnve  of  a  single  pfirson  otilj ;  be 
tho  flluTc  of  ^'erybody  who  boa  a  mind  to  play  the  de-spot.  He 
ijt  tUo  sport  of  the  first  comer,  vfha,  knowing  his  weakness,  may 
bo  U'liiptt'd  to  almse  it.  Like  a  Spartan  helot,  he  is  dependent 
upon  nil  t.hc  world,  always  tVMiring  and  always  sutTf^ring,  on  object  fl 
of  genorol  rithcule,  and  of  a  contempt  not  even  softcne<l  by  com-  ^ 
Jiawion  ;  in  one  word,  lower  tliun  any  Bluve,  beeanse  the  inififOT- 
tunt'H  of  a  alttvi!  Hpring  fruni  a  txuniml^atory  condition  entitled  to 
pity ;  %^'hilc  hU  dcgiiidation  grows  out  of  the  bufifnuss  of  hii 
i-eharHcUT. 

T)k'w  littlo  veialifinB,  thrs^  insnUa,  have,  for  another  r^a»0D| 
a  sort  uf  pro-tuiiucDof  in  tyninny  over  violeitt  attacks.  TUom 
ftots  of  iivruth^  BuiBciont  to  qut^nch  at  once  tlie  boetility  of  Hut, 
offi'udtT,  luid  t'ven  lu  give  an  imniL'diate  feeling  of  txpvntanoe, 
otfci'  to  ^'ifW  a  teruiination  of  sntfl'i-ings;  but  a  bumbling  and 
maJignant  in&uU,  far  from  oxbausiing  the  hatn*d  ithith  produce* 
it»  appeflTB  rather  to  ^errc  as  an  ineentivc;  so  thAt  it  prwen 
it«etf  to  the  imagination  s^  the  forerunner  of  a 
IQJunefl,  ihe  more  aliirming  because  indefinite. 

What  is  here  said  of  corporal  insults  oiay  be  applied  to  tlire«ta» 
•ilkc«  it  i«  to  their  tbreihleniof  quality  alone  that  coqionl  inaal 
iwe  alL  Uieir  consvqoetto& 

OttCngv?  iu  words  aio  bq4  altogether  of  the  aame  cliaxacteCi 
Tbey  ure  ooly  a  kind  of  vague  defiuiuUiom  en  «mployvcat  <f 
^iijaniNis  tcvBM  of  iadatvcwMto  aigwiicatka,  and  of  vhkfa  ffaa 
cranes  xawsK  aMonliBS  ^  ^^  oawlUwja  of 

'bat  ia  si9&ifi(<d  by  tbeae  T«rbal anaaUa  is  tfus.  Oat  the 
tboaght  woctby  af  pnUia  nailfana ;  fast  oi 
woouit  11  Bot  irgecagd-    Tha  pfobaUi>  eril  vfak^ 
rmltiate  iiMv^ of  anaOarxapnadbca.     We  b»j  isii^ 
toOk  hit  a prnftMam  of  coali  ai|it  |wblitlT  maim  vvy  i&nicalbar 
SMK  la  jeu  IB  iL     It  k,  IB  &et,  aa  inTitatinn  iHuek  Mi^  will 
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be  ready  to  accept  Tkc  pride  of  oensure,  th«  pleasure  of  trintDLph- 
ing  at  another's  t'sponae,  the  spirit  of  imitation,  the  iiicliimtioii 
to  belieTe  aU  atron^  ASBertidoa,  give  weight  to  those  sorts  of 
injuries.  But  th&y  seem  to  owe  their  principal  importance  to 
the  negligence  of  tlio  laws,  and  to  the  usage  of  duelling, — that 
Btibsidiaiy  remeclr,  hy  which  the  popular  sanction  has  attempted 
to  supply  the  silence  of  the  laws. 

It  is  not  suri^rising  that  k^gisIatorB,  fearing  to  give  too  much 
importance  to  tritlfs,  have  left  in  a  state  of  uhnost  universal 
abandonment  that  part  of  tjecurity  which  conaiats  in  a  freedom 
6x»m  the  petty  acts  of  Yexatiou  above  enumerated.  The  physical 
evil,  80  natural  a  mfusure  of  the  importance  of  nn  otiunce,  ia 
almost  nothing ;  and  the  diataut  conyequenees  quito  escaped  tho 
iae^qjerience  of  those  by  whom  laws  were  first  eetiibUshed. 

BueUing  offered  itself  to  lill  this  gap.  This  is  not  the  place 
to  inquire  into  its  origin,  or  to  examine  its  vai'iations  and  appa- 
rent abfiurdilics.  It  h  enough  that  duelling  cad»t«;  that  in  fact 
it  afieomes  the  form  of  a  remedy,  nnd  sen-'ea  to  rcstraiu  that  enor- 
mity of  disorder  which  otherwise  would  result  irvm  the  negligence 
of  the  laws. 

This  usage  once  efitabliahed,  produces  th^  following  conse- 
quences. 

The  first  effect  of  duelling  is  to  put  a  stop,  in  a  great  measure, 
to  the  evil  of  those  ollenees  to  which  it  applies — that  is,  to  the 
ehamo  which  results  from  insult.  The  otTL-nded  party  is  no 
longer  in  that  miwrablo  condition,  exposed  hy  his  weakness  to 
the  ouCrag;es  of  the  imsolent,  and  the  contempt  of  all.  He  ia  deli- 
vered  from  a  state  of  continual  fear.  The  blot  upon  hi»  honoufd 
ia  efliiced ;  and  if  the  duel  has  followed  immediately  upon  the*" 
af&ont,  there  ia  no  blot|  it  has  no  time  to  €lx.  itself;  for  dis- 
honour does  not  consist  in  reeeiring  an  insult,  hut  in  submitting 
to  it. 

The  second  effect  of  duelling  is,  that  it  acta  as  a  puniBhment, 
and  tends  to  prevent  tho  n;productioii  of  like  olfcncee.  Every 
new  example  is  a  promulgation  of  the  ]itemd  laws  of  honour,  a 
notification  that  oHenatve  acta  cannot  bi;iimluV^;^m,^MQfiioX  ft«g?i- 


800 


FRIXCirLES   OF    THE    P£NAX  COBB. 


coTdisg^ 


sure  to  tlie  conBequencofl  of  a^  priTate  combat — that  is,  acco: 
to  the  event  of  the  duel,  to  the  danger  of  diiiorent  degreies  of 
bodily  suffering,  or  to  death  itself.  Thus  the  brave  maiif 
"impelled  by  the  silence  of  the  low  to  expose  himself  in  order  tO' 
punish  fin  insult,  upholds  the  general  security,  whilo  labouring  for 
his  own. 

But  considered  as  a  pundtftmentt  the  duel  is  extremely  defectire. 

1st  It  18  not  a  means  of  which  eveiylMdy  can  avail  themselves. 
There  are  numerous  classes  who  cannot  partifipate  m  the  protec-*^ 
tlon  which  it  afifordB,  such  as  womcn^  cbildren,  old  men,  tho  sick, 
and  those  who  lock  courage  to  purchase  exemptioTi  &oin  shame  at 
the  risk  of  so  great  a  danger.  Besidce,  by  an  absurtlity  in  the 
point  of  honour  worthy  of  its  feudal  origin,  the  nppt-r  chisseft 
liave  Dot  admitted  their  ijiferiors  to  the  equality  of  the  duel; 
the  peasant  outraged  by  a  gentlctnan  cannot  oblain  this  eatisfac- 
ti(»n.  The  insult  in  this  ciisc  may  have  less  serious  elfectB,  but 
still  it  is  aa  icsuU,  and  an  evil  without  a  remedy.  In  all  these, 
reepeets  the  duel,  considtred  as  a  punishment,  is  iw^eaeiom.       \ 

2nd.  Often  it  ia  no  punishment  whatever,  because  opinion  at- 
tacbes  a  reward  to  it^  which  may  uppoar,  in  many  eyes,  superior  to 
all  its  dangerB,  This  reward  is  the  bouour  attributed  to  the  proof 
of  eouriige,— an  honour  which  has  often  an  attractive  power 
superior  to  the  lorce  of  nil  opposing  motives.  The  time  has  beea 
when  it  was  cjwfntial  tn  the  churacter  of  a  gallant  gcntlemau  to 
have  fought  at  Icaat  one  dueL  A  turn  of  the  eye,  an  inattention, 
a  preference^  a  suspioinn  of  rivalry,  anything  was  cause  enough 
with  men  who  only  w;inted  ft  pretext-*  and  who  found  themselvgfl 
ft  thousimd  times  paid  for  the  danger  by  obtaining  the  applausea 
of  both  sexes,  by  each  of  which  bravery,  for  different  reasona, 
equally  admired^  Punishment,  being  thus  amalgamated  with 
rcwftrdj  has  no  longer  a  truly  peaal  eharatitor,  and  becomes  etiU 
more  ifif^caciom. 

3rd.  The  duel,  considered  aa  a  punishment,  is  also  defective  by 
cxceas,  or,  according  to  the  proper  fxpresaioa,  whieh  will  bd 
eSsewhcre  explained,  it  is  too  expensiva.     Sometimes,  indeed,  it 

lounts  to  nothing  i    but  it  may  be  capitJU.      Jletwccn  thcac 
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me9  of  nil  and  nothing;  there  ia  a  hazard  of  all  thf?  intcr- 
mcdiate  d<?gTee9j — wciundn,  scars,  mutilutions,  limbs  cripiiled  or 
tloat.  It  is  plain  thnt  if  a  aatiefaction  for  insults  were  to  he 
oaen,  the  preference  should  be  pfiven  to  a  punishment  less 
■uncertain  and  Ic^^s  hazardouR,  wliich  can  neither  exteud  to  the 
life  of  the  offt'iid<:T,  nor  bt*  entirRl}^  powcrlcBS. 

Thert'  is  fltiU  another  singularity  in  the  penal  justice  which 
ftppprtninB  to  a  duel,  Costly  to  the  aggressor,  it  is  no  Jess  so  to 
the  mjured  party.  The  offbnded  pureon  cannot  ciftim  a  right  to 
punish  the  offender  but  hy  exposing  himself  to  the  same  punish-^ 
mentj  and  even  with  a  manifest  disadvantftge;  for  the  chanee  is 
imturally  in  favour  of  him  who  has  the  choice  of  his  antag:oniAt. 
•Thig  punishment,  then^  is  at  once  expfn$ivf  and  mkdi'rectfd. 

4th.  Another  particular  inconvenience  of  this  jurisprudence  of 
duelling  consists  in  this :  it  aggravates  the  evil  of  the  offence  in 
every  case  in  which  a  ehallenge  ia  not  sent,  exeept  for  some 
known  impossibility  of  eending  it.  If  the  offended  party  docs 
Dot  send  a  challenge,  he  is  forced  to  betray  two  capital  defectft  of 
character,— want  of  courage,  and  want  of  honour  :  want  of  that 
e  wliieh  protects  society,  and  without  which  it  cannot  bfi 
tained,  and  want  of  sensibility  to  the  love  of  reputation,  one 
nf  the  (treat  foundations  of  morality.  It  thus  hapi>eii8  that  the 
offended  party  tinds  himself,  hy  the  law  of  duelling,  in  u  worse 
Bituation  than  if  there  were  no  sui-h  law ;  for  if  lie  refuses  this 
aostora  remedy  it  changes  into  a  poison,  the  infection  of  which 
he  cnimot  escape. 

5th.  If  in  certain  cases  the  duel,  in  quality  of  punishment,  is  not 
60  ineflic^iciaus  as  it  appears  to  be,  it  i*  ouly  heeaiiiie  an  innocent 
pur^on  has  exposed  himself  to  a  punishment  which  is  in  ftict  a 
pure  evil.  Such  i$  the  case  of  persons  who  by  reason  of  some 
infirmity  of  sex,  age,  or  state  of  health,  cannot  employ  this  meanA 
of  defence.  In  their  eontlitiou  of  personal  feebU'iicse  they  have , 
no  reBourc*?,  except  chanee  grants  them  a  protector,  who  has  at 
tfie  aamo  time  the  power  and  the  will  to  risk  bis  person,  and  to 
fiy;ht  in  their  place.  It  is  thus  that  a  husband,  a  lover,  a  brother, 
|jnay  t^ke  upon  themselveu  to  punifih  an  injury ttj  a."wVfe,  B.-oaaM^::**, 
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and  a  sister ;  and  if  in  sacb  a  CEkse  the  duel  'becomes  cfficacioite 
a  protection,  it  is  only  by  hazartUng  the  security  of  a  third  person, 
who  finds  himself  burdeacd  with  a  quarrel  with  which  he  has  no 
personal  connection,  and  with  the  origin  of  which  he  had  nothing 
to  do« 

It  IB  certain  that  duelling,  considered  aa  a  branch  of  penal 
justice,  is  an  ubsurd  and  monRtrous  means ;  but  absurd  and  mon- 
strouB  as  it  is,  it  cannot  be  dtmiod  that  it  auawcrs  well  its  prin- 
oipal  object,  U  entirely  efface*  the  blot  trftirh  an  inattlt  imprint* 
upitH  ififf  ftoHour,  Vulgarmorali^ts^  by  condemning  public  opinion 
■upou  this  point,  only  confirm  the  fact.  Now,  whetlier  this  result 
of  duellinj:  is  U-^timatc  or  not,  no  matter  \  it  exists,  and  liaa  iu 
cauee^  It  is  easential  that  the  legif^lator  ahauld  look  into  it ;  «o 
intoresting  a  phenomenon  ebould  not  remain  without  investigation. 

An  afiroht  nuikea  Mm  who  is  the  object  of  it  be  looked  upon 
US  degraded  by  hia  own  feebleness  and  cowardice.  Always 
placed  between  insult  and  diPgracCf  he  can  no  longer  st^ind  on 
an  equal  footing  with  other  mctij.  nor  pretend  to  the  same  atten- 
tions. But  if,  after  tin  insult,  I  preaent  myself  to  my  adveiiBaty, 
and  consent  to  ri§k  juy  life  against  his,  by  that  act  I  emerge  from 
the  humiliation  into  which  I  had  sunk.  If  I  fall,  at  least  I  am 
delivered  fi-om  the  public  contempt  and  the  inisoleut  dominion 
of  my  enemy.  If  he  falls,  I  am  freed  from  humiliation,  and  tho 
guilty  ia  piiniahed.  If  he  is  only  woimdodf  it  is  a  suMcicnt 
leseon  for  him  and  for  those  who  might  be  tempted  to  imitate  his 
conduct.  Ara  I  wounded,  or  is  neither  hurt? — still  the  combat 
19  not  useless ;  it  always  produces  its  effect.  My  enemy  perceives 
tliftt  he  cannot  renew  his  in&ulta  but  at  the  peril  of  his  life  ; 
I  am  not  a  passive  being  who  may  be  outraged  with  impunity; 
my  courage  protects  me,  neariy  as  the  law  would  do,  if  it  risited 
such  ufTcuces  by  a  capital  or  alHlctive  punisliment- 

l*ut  if,  when  this  raeans  of  satisfiaction  is  open  to  rae,  T  patiently 
eniiuit'  an  insult,  I  render  myself  oontcraptible  in  the  eyes  of 
tho  public,  because  such  conduct  betrays  timidity,  and  timidity 
ia  <*\\v  of  tlic  greatest  imperfecdons  in  tho  chiwacter  of  a  utuu. 
^  poltroon  hjw  always  been  an  object  of  contempt . 
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But  oti^ht  this  want  of  courage  tfl  be  dnpaed  auion^:  the  yices  ? 
la  tho  opinion  wUich  ddgrade3  poltroonery  a  hurtftil  or  a  usufui 
prejudice  ? 

It  con  hardly  be  doubted  tliat  this  opinion  is  c-onfonnnLle  to 
the  general  iutereBt,  il"  we  couaider  that  tho  first  passion  of  every 
man  is  the  desire  of  hia  own  proBervation,  and  that  courage  ia 
more  ot  Ifss  a  faetitioiia  quality^  a  social  virtue  which  owes  its 
birth  and  growth  to  public  esteem  more  than  to  ^viyry  other  cauEe. 
A  momentary  nrdour  may  be  kindled  by  nti^r,  but  a  oourago, 
tranquil  and  sustained,  ia  only  formed  and  ripened  under  tho 
happy  influences  of  honour.  The  eonterapt^  then,  'vrhich  b  felt 
for  poltroonffy  is  not  a  tsscles?.  sentiment ;  the  suffering  wbith  it 
brings  upon  poltroons  is  not  a  pain  wholly  thrown  away.  The 
existence  of  the  body  politic  depends  upon  the  courage  of  the  indi- 
vidnala  who  compose  it.  Theextemalfecurity  of  a  state;  against 
its  riTala  depends  upon  the  courage  of  its  soldiers;  the  internal 
Becurity  of  a  state  aj^ainat  thoee  very  soldiers  depends  upon  the 
courage  ofthe  mass  of  citizens.  In  one  word,  courage  is  the  public 
floul,  the  tutelary  genius,  the  sacred  pfiKadium  by  which  alone  we 
bo  protected  against  all  the  miseriee  of  Bcnitude,  romain  in  the 
&Dditiun  of  men,  or  escape  falling  beneath  tho  very  brutes.  Now 
the  more  honourable  courage  is,  the  greater  will  be  the  number 
of  courageous  men ;  the  more  poltroonery  ia  despised  the  fewer 
poltroons. 

This  ia  not  all.  Where  duels  are  in  vogue,  he  who,  being  in  a 
condition  to  fight,  puts  up  with  an  insnlt,  not  only  betn»j$ 
timidity;  he  revolts  against  the  popular  eanction  which  has  ntadt) 
it  a  law  to  fight,  and  shows  hinjeelf,  on  an  essential  point,  in- 
ditfercnt  to  reputation.  But  the  popular  sanetion  \a  the  most 
active  and  the  most  faithful  minister  of  the  principle  of  utility, 
the  most  powerful  and  the  least  dangerous  ally  of  the  political 
sonclioa.  The  laws  of  the  popular  sanction,  as  a  general  rule, 
are  in  accordance  vrith  the  laws  of  utility.  The  more  sensitive  a 
man  is  upon  tho  point  of  reputation,  the  more  liltely  he  is  to  be 
virtuously  inclined;  the  It'sg  sensitive  ho  ia  on  that  point,  thft 
more  readily  does  he  yield  to  the  seduction.  o£  b2A.  ^e  Nwaa- 
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The  result  of  tMs  discussion  is,  that  in  the  state  of  abandon- 
invni  in  which  the  laws  hjivD  hithL>rto  left  the  honour  of  Cbi 

citi/ind,  ho  who  endures  an  iii»n)t  without  rf^urring  to  the  sat&l" 
'fai\i<tn  wiiith  public  opinion  preacribeSf  ia  thereby  rtdticed  to 
hiiniiliutin^  dopc'nik-nt'x',   and  exposL^d  to  receive   on   ind^^tinit 
fit'rius   of  affffinta.     He  exhil>il«  a  want  of  that  st'titimetit   o 
(loiiro^  on  whic:h  the  general  secTirity  dopt'nds;  and  a  Itti:k  o; 
Ronmhility  to  rt'pututiuri,  that  suaaibilitj  which  is  the  protector 
of  till  ihu  virtut'B  and  a  dtleut-o  against  all  the  vices. 

Upon  (examining  the  progrcea  of  public  opiniun  in  relation  to 
iriHuits.  it  appears  to  ine  that,  generally  epeakinj?,  it  ha.^  hofa^H 
l^ood  and  useful;  and  the  Bucccssire  chon^ua  which  the  pructico^l 
of  duelling  htkb  Uhdet^one  h»yo  made  it  more  and  more  conform- 
able to  the  priiieiplc  of  utility.  The  public  would  be  wrong, 
or  rather  it*  folly  would  be  palpable,  if,  being  spectator  of  an 
insult,  it  immediately  directed  a  dentee  of  infamy  against  tlio 
iuftultc^l  paHy ;  but  that  it  docs  not  do.  This  decree  of  infamy 
i«i  iBHued  only  in  case  the  pei'soa  insuUed  ehows  himself  a  rebel  to 
the  hiw  of  hoaour,  and  sigus  with  his  own  hand  the  judgment  of 
degradation. 

To  speak  generally,  then,  the  publie  has  eomo  reaf^ons  for  this 
STHtera  of  houour.*  The  real  blunder  ia  on  the  part  of  the  laws. 
let.  Ill  hiivingr  sufiered,  in  respect  to  insultB,  that  auaruhy  and 
waat  of  all  legal  redresa  whieh  has  caused  the  strange  fiod  unlucky 

*  Doci  tho  public  know  wliat  reason  then^  ia  in  ita  opiDfon?  Ia  it 
ptiidcd  by  thp  priticijile  of  utility,  or  bj-  a  tn&rc  apirit  of  imilaliou.  and  a 
liliri*!  iridttnct  P  Hoot  the  diioIliBt  ucfe  from  nxi  cnHghtcnfMl  view  nf  hi» 
own  ttinl  Ktf'  prtii-rnl  int«rcfit?  Thia  Is  a  question  more  curious  tluui 
nio1\il ;  bnt  ttir>  luliowin^  obHervalion  may  help  to  reaolTD  it.  It  lb  vofl 
tliiitiy:  1(1  Iw  d*  (trrtiiint'tl  by  the  presence  qf  cvrtain  inoti**o*,  anfJ  Another 
thinj?  U)  prrcM'ivo  tljo  inlluencp  of  those  m<stivea.  There  U  no  octiiin,  no 
lil^mcuiC,  witliDut  a  mulive,  as  then}  m  no  o^«^t  wLtliont  a  cftuse.  But 
naoi-Ttjiiii  the*  iiifluptn>ci  which  a  toot  ire  >?xi?rci3B»  upon  tu,  wt<  tltust 
know  haw  to  turn  the  mind  itiward  npoa  ita^irand  to  uiadDomixe  tlmo^t. 
Th^  miiitl  miiHt  he  dividviV  into  two  piurta,  of  which  one  is  emplojTMl  in 
obiwrrinff  tlif*  oth«<, — a  diffioolt  fi^MnUon,  bo  flehlom  prmctiBed  tliat  hm 
ftiv  mpubiu  of  iU 
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remedy  of  duelling  to  be  reaortfd  to ;  2nd,  In  having  set  itself  in 
opposition  to  duc'Uingj  a  remedy  imperfect  and  objectionoLlep  but 
the  only  remedy  againftt  insult*  in  the  power  of  the  fiuiferers ; 
3rd,  In  having  opposed  it  by  disproportionod  and  inefficacious 
means. 


^^^  CHAPTEE  XV. 

^^H|B  M0ttudi$9  for  Off«HV99  ftgninst  Honour* 

^■^TVe  will  begin  with  the  meane  of  satisfaction  for  of&inded  honour ; 

^M    and  will  a  Fber wards  point  out  the  rca&ons  which  j  u  sti  fy  those  meani. 

^P        Ofleaces  against  honour  may  be  divided  into  three  classes : — 

^^    verbal  outrages,  corporal  insults,  insulting  threats.     The  pimish- 

Imcnt,  il'  rendered  analogous  to  the  olfenee,  may  be  made  to  operate 
at  the  same  time  as  a  means  of  eati^aotion  to  the  party  injured. 
List  of  these  punishments: — 
1st.  Simple  admonition. 
2nd.  The  offt'nder  obliged  to  read  aloud  his  own  sentence, 
3rd,  The  offender  on  hia  knees  before  the  injured  party. 
4th-  An  apology  pronoimced  fay  Hm. 
5th-  Emblematical  dresses  (in  certain  partieular  cases). 
6th.  Emblematical  masks. 
7th.  The  witnesaes  of  the  insult  called  in  to  be  witnesses  of 
the  rep  oru  Lion. 

»8bh.  The  persons  whose  good  opinion  is  moat  important  to  the 
olfender  called  to  be  present  at  the  execution  of  the  sentence, 
9th,  Publicity  of  the  judgment. 
lOth.  Bttuishment,  longer  or  shorter,  cither  from  the  preseni 
of  the  injuj't'd  party  or  Irom  that  of  his  friends.     For  an  insult 
I         given  in  a  public  place — as  a  market,  a  theatre,  or  a  t-hutch— 

bomfiliment  iVoin  those  places, 
^ft        llth.  For  a  corfwrul  insult,  a  retort  of  the  same  kind,  inflicted' 
^K  by  the  injured  party,  or,  if  he  prefer  it,  by  the  hand  of  the 
\        estecutioner, 

I2th.  For  an  insult  to  a  woman,  the  man  to  be  dreesed  in 
women's  elothea,  and  the  retort  to  be  inflicted  by  the  hand  of  a 
woman. 
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Many  of  tbe&e  means  are  new,  and  some  of  them  Mill  appeciy 
aiii«:uliu';    but   new  intana  are  neceeaary,  since  experience  haa 
shown  the  iusaffieicncy  of  the  old  ones;  and  «9  to  their  njipaixnt 
singulunty,  that  Vfty  thing  adapts  them  to   their  end,   for 
enabk-s  them^  by  analogy  to  the  inmilt,  to  transfer  to  the  oWeoi 
the  eoult^mpt  ho  desired  to  fii  upon  the  innocent  sufferer,   Theae' 
menus  are  varied  and  numerona  to  meet  the  nnrabtr  and  Tiuru*ty 
of  this  sort  of  oflences,  to  correspond  to  the  gravity  of  casoa,  and] 
t(i  fomiiih  reparations  adapted  to  the  different  social  di&tinctiuns; 
for  it  13  not  fit  to  trout  in  the  same  way  nn  insult  to  a  auMtem 
and  to  a  n:(ii;:i?tniti_',  to  un  ept'lesiiistic  and  to  a  soldier,  to  n  yooth 
and  to  an  old  man.    All  ihk  theatrieol  play,  apologiee,  attitufied, 
emblems,  form^  solemn  or  grotesque,  according  to  the  dilTerenoo 
of  cases — in  one  word,  these  public  sutisfactioiis  tvimed  into  »p<*c-. 
tacles,  would  furnish  to  the  injured  party  immediate  pleasures, 
and  pleasures  of  recollection,  winch  would  well  compensate  the 
mortiiitiition  of  the  insult. 

Since  the  injuiy  is  wrought  ty  aitiiicial  means,  artificial  mefliu 
felioirld  aid  in  the  repEirutioa  *  otherwiw  it  would  fiiil  ta  strike  tli© 
imapmition  in  the  same  way,  and  wonld  not  be  complete.  Tho 
oHViiiler  has  availed  himself  of  a  certain  form  of  insult  to  turn 
tjif  public  contempt  upon  his  adversary;  it  is  neceaearj  to  employ 
an  analugoua  form  of  infliction  in  order  to  tnm  this  contempt  haik 
upon  him.  Opinion  causes  the  disease,  opinion  must  cure  it. 
The  wounds  inflicted  by  the  spear  of  Tdephua  could  only  be 
heiUed  by  the  tom  h  of  the  same  weapon.  This  is  a  symbol  of 
the  o{H'nitions  of  justice  in  matters  of  honour.  An  atfront  has 
done  the  evil,  an  affront  must  work  the  cure.  ^m 

Let  us  fullow  out  the  effect  of  u  satisfaction  of  this  kind.  The  ^M 
iujtiivd  man,  reduced  to  an  intolerable  state  of  inferiority  in 
respect  to  his  aggressor,  can  no  longer  frequent  with  security 
his  old  places  of  resort,  and  he  diseovcrs  in  the  futui^e  only  a 
pi't^jK'etive  4»f  injuriea.  But  immediately  after  the  k^gol  repa- 
rtition he  regain!:  wlutt  he  had  lost;  he  walks  securdy  with 
ttproi^'d  head,  and  even  aequiree  a  poFitive  superiority  over  his 

'TOTwry*     How  ia  this  change  produced?    It  is  bocaude  ha 
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irs  BO  longer  a  fcel^le  and  iniscrable  being  'W'lioiii  any  one 

lay  tread  under  foot ;  the  power  of  tlie  magistrate  has  become 
his ;  no  ooe  will  be  temptt^d  to  repeat  an  insult  so  BigufiHy 
punished.  Hie  oppressor,  who  for  a  moment  acenicd  bo  high, 
has  fallen  from  his  ctu*  of  triumph  ;  the  punishment  to  which  ho 
has  "been  auhjucted  in  the  sight  of  so  many  witnesses  proves  tlmt 
he  is  no  longer  to  be  feared  ;  and  nothing'  of  his  violence  rumains 
except  the  recollection  of  hia  chastisement.  What  more  can  the 
insulted  party  desire  ?     What  more  could  he  do  if  he  had  the 

KxeDgth  of  a  giant? 
If  lo^isttttors  had  always  fitly  applied  this  system  of  satisfac- 
0JL9,    duelling  never  would  have    come   into  existence,  for  it 
noways  haa  bocn,  and  now  is,  only  a  supplement  to  the  inauffl- 
cicuey  of  the  laws.     In  proportion  as  this  void  of  legislation  is 
filled  by  regulattons  adapted  to  the  protection  of  honour,  we  shall 
f$ee  the  usage  of  duels  diminished;  and  it  would  cease  at  onco  if 
syetem  of  honorary  satisfactions  were  introduced,  conformed  to 
pulilic  opinion,   and  faithtiilly  administered.     In  former  times 
duda  served  as  a  means  of  decision  in  a  greut  numher  of  eaaes 
in  which  it  would  he  the  height  of  absurdity  to  employ  them 
now.     A  suitor  who  should  send  a  choUengo  to  Ms  antiigonist  to 
prove  a  title,  or  to  eslahliflh  a  light,  would  ho  thought  a  fool ; 
but  in  the  twelfth  century  that  means  was  coufitactly  employed 
^»^r those  puipows,     Whence  the  change?     It  comes  from  that 
^Bfihange  in  j  urispnidencc  which  has  gradually  taken  place.     Jub- 
^Biee  growing  more   enlightened,  and  diref-^ting  iUelf  by  better 
^Broloa  and  forms,  has  offert-d  moans  of  redrtas  preferable  to  the 
duel*    The  same  cause  ■will  continue  to  produce  the  same  effects. 
As  soon  fiB  the  law  aliall  offer  a  eertain  remedy  against  offences 
that  wound  the  honour,  no  one  will  he  tempted  to  recur  to  an 
^B»quivocal  and  dangerous  meana.     Who  loves  pain  and  death? 
^^^obody.     Such  a  sentiment  is  equally  a  stranger  to  the  heart  of 
the  hero  and  to  the  soul  of  the  coward.     It  ia  the  aUeccc  of  the 


•  In  FrancB,  the  duel  in  civil  cos&a  wm  aWiBhod  by  Philip- lo-Uel.  In 

1305.     He  boil  ruuJ^red  the  Par!iain?iit  at&fciouixry  at  Paria,  and  Iumj  done 


macb  for  the  eetablishzneat  orjadioial  order. 


X% 


vUdi  dxiTH  the 

*|%  fiv*  to  feflMiWy  ntfiatelHa  dl  Hm  sxtent  and  feroe  of 
il  «  «MB*«ft3bliw  ll»  MbitMB  «f  offcueea  igainBt  honour 
I*  ^T«  hrinrti  — nn|,fc  to  cnlnce  them  alL  FdUow 
m^  kj  abi^;  W  ito  &ithfb]  interpreter.  All 
Vpoa  honoixr,  let  the  Inwe  lo 
NgwA.  li  «  WM<  «  giHtoww  a  bak  nfieient  iu  the  public  «J9 
l» c«Mlinto  ift  i— ritt  tlwt  ««■<  th^  geotnre^  that  look,  in 
Uievlrwcf  J*i<iw>  wfcwM  iiwrtimi  —oftBcc  The  intent  to 
UJW«  ift  «ft  n^n^-  Bwffjtboig  iiiifiiilNl  to  t»tify  coDtempt  for 
ft  MM*  or  to  dimv  i  mitiiM^it  ■(■ft  &!■»  is  an  insult,  and  ou^ht  to 

U  h  niii  tkai  Ikna  iatoAtaB  iSgaa,  ^oobtfid  is  their  nature, 
ft^tiw  aad  «Am  nagiMcyi  wuU  be  dtfieult  to  a^ertain,  and 
ttukt  ptsndM  tmStf  «AbM,  inin.  an  inftilt  where  there  w 
110111%  mi^l  atljaek  Ubi  XMnecMi  to  undue  pnniahmeDt  ? 

Thia  danger  anoaoite  tam^in^  ior  ic  U  4]iiite  &a5j  to  traoe  the 
lino  of  aepatatidlt  botwuu  ical  and  ima^^inarr  injunos.  Thi«  may 
be  aecd&ipliAed  by  ■Uowsair  the  plainiiff  to  question  the  defendant 
■0  to  his  ttttoatMik — **  Did  to«  ilimjTi  bjr  aneh  a  irord  or  action 
U>  testify  contempt  fbr  aucb  a  pcnon  f^*  If  the  defendant  denied 
thr  intrntiun.  his  ansmr,  true  or  fidae,  is  rnongh  to  purge  the 
honour  of  him  who  has  been,  or  who  thinlca  hiniRt'lf  otTgnded. 
^or  even  if  the  injurr  Wfre  quite  untHjuivot^id,  to  deny  it  is  to 

tno  recourse  to  fuhtchood;  it  is  the  avowal  of  a  fault,  it  is 
the  betrayal  of  fear  or  weaknees;  in  one  word,  it  is  an  act  of 
inferiority,  it  is  to  humble  one**  self  before  an  adversary* 

111  arnin^ue;  the  catalogue  of  oflV-nei'?  whi^h  have  the  rharacter 
of  iji8idt,  there  are  tome  neoeasory  exemptions.  Care  mnst  be 
taken  not  to  involve  in  a  decree  of  proscription  iiaefid  acts  of 
puUlic  eensure,  ao  excnisc  of  thr  power  of  the  popular  sanction. 
Then-  must  be  reserved  to  fricads  and  to  superiors  the  authority 
of  eorreetion  nnd  repritunndj  it  is  necessary  to  protect  the  liberty 
hiatory,  and  the  lihcrty  of  critidsm. 
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CHAPTER  XYI. 
Vmdicttve  Satii/aciion, 

^This  subject  does  not  require  many  particular  rules.     Every  kind 

of  satisfaction^  as  it  U  q  puniflhmQut  to  the  otTender,  naturally 
produoes  a  pleasure  of  vengeance  to  the  injurod  party. 

Thqt  pleasure  ia  a  gain ;  it  calls  to  mind  Samson's  riddle — it  is 
the  sweet  coming  out  of  the  terrible,  it  is  honey  dropping  from 
the  lion's  mouth.  Produced  without  expense,  a  clear  gain  result- 
ing from,  an  operation  necessary  on  other  ac^iounts,  itia  an  enjoy- 
ment to  bo  cultivated,  like  any  other ;  for  the  pleasure  of  ven- 
geanee^  abstractly  oonsidercd,  is,  like  every  other  pleasure,  agtwd 
in  itself.  It  is  iimocent  while  restrained  within  the  limits  of  the 
law ;  it  only  becomGS  criminal  at  the  moment  "when  it  breaks 
those  limits.  It  is  not  vcngeacee  which  is  tjj  be  regarded  us  the 
most  malignant  and  dangerous  passion  of  the  human  heart ;  it  is 
antipathy,  it  is  iutoleranco — the  hatreds  of  pride,  of  prejudice,  of 
religion,  of  politics.  The  enmity  which  is  dangerous  is  not  that 
which  is  wc!-l  founded^  but  that  which  springs  up  without  any 
substantial  fyinse. 

[  Useful  to  the  individufd,  this  motive  is  akn  useful  to  the  public ; 
indeed,  it  is  neecs&ary.  It  is  this  vindictive  aatisfaetion  whicb 
Qet«  the  tongues  of  witneflfH's  in  motion ;  it  fa  this  which  animntGS 
the  accuser  and  engages  him  in  the  public  service,  in  spite  of  the 
embairasaments,  the  expenses,  the  enmities  to  which  it  exposea 
him  ;  it  is  this,  too,  which  surmounta  the  public  pity  in  the  punish- 
ment  of  criminals.  Xake  away  this  resourcej  and  the  power  of 
the  laws  will  bo  very  limited ;  or,  at  all  events^  the  tribunals 
will  not  obtain  assistance,  except  for  money — a  means  not  only 
burdensomjs  to  society,  but  exposed  to  other  very  serious  objcctiona. 

Common  moralists,  always  dupc^d  hy  words,  ore  not  able  to 
bomprehcnd  this  truth.  The  spirit  of  vengeance  is  odious;  all 
■atisffu^tion  drawn  from  that  source  is  faulty;  foi^veness  of 
injuries  is  the  first  of  virtues.  Ko  doubt  those  implacable  cha- 
mcters  which  uo  sati&iaction  con  soften  are  odioua,  and  ought 
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self  fumi&h  tLo  sadefBction,  and  when  suet  an  obligsttion  knposcd 
upon  a  third  pcrsoTi  k'uJa  to  prevent  the  oiFuni'e. 

Thii  may  happen  in  the  following  cases  : — 1st.  The  rosponsi- 
bility  of  a  ma.ster  for  hb  servant.  2iiil.  The  responsibility  oi"  a 
^ardian  for  his  ward.  3rd.  The  rospoasibility  of  a  father  ior  | 
his  children,  4th.  The  responsibility  of  a  mother  for  her  chil- 
dren, in  her  character  of  gnardian.  3t-h,  The  rrsponsibilitj*  of  a 
husbaad  for  his  wife,  6th.  The  responsibility  of  an  innooent 
person  who  prolits  by  the  offence, 

I.  SBSPoyisiniuTT  or'  a  Mastee, — This  responsibility  ie  founded 
npott  two  reasons,  the  one  of  security,  the  other  of  equality.  This 
obUgation  imposed  upon  the  maater  acts  like  a  punishment,  ami 
diminishes  the  chance  of  like  mishaps.  He  is  interested  to  know 
the  eharncter,  and  to  watch  over  the  eonciuet  of  those  for  whom  he 
is  responsible.  By  making  him  aceountable  for  neglect  of  this  duty, 
the  law  appoints  him  a  poliee  inspector  and  a  domestic  magistrate. 

Besides,  the  condition  of  a  master  almost  necessarily  supposea 
a  certain  fortune,  the  quality  of  bein^  an  injured  party  fiupposes 
nothmg  of  that  sort.  Since  an  inevitable  Bvil  lies  between  two 
parties,  it  is  best  te  throw  the  weight  of  it  upon  hira  who  has 
most  means  of  sustaining  it. 

This  responsibility  may  have  some  inconveniences,  but  if  it 
did  not  exist  there  would  be  more  and  worse  ones.  If  a  master 
wished  to  oceasioTi  a  trespass  upon  the  lands  of  his  neighbour^  to 
expose  him  to  some  actident,  to  iniUct  a  piece  of  vengeance  upon 
Lira,  to  make  him  hvo  in  continual  inquietude,  he  would  only 
oeed  choose  some  vicious  domestics^  to  whom  he  might  hint  the 
EL-rvice  of  his  passions  and  his  hatreds,  and  that  without  com* 
manding  anything,  without  being  an  accomphce,  and  without 
atfording  any  evidence  of  participation;  always  ready  to  sustain 
or  to  disavow,  he  would  make  them  the  instruments  of  Lis 
dceigns,  and  would  run  no  risks  himself,*  By  showing  them  a 
little  moro  than  ordinary  conEdencc,  by  taking  advantoge  of  their 

*  There  aro  many  waya  of  injuring  nnother  wifliout  anjr  tnco  of 
parti<H|»t]oi).  I  have  been  told  by  a  Fpemjh  Invr^or,  Ujat  ^beo  Uie 
FarliamQnU  wished  to  eare  a  oolprlt^  they  k^^aA.  'my^  &«a\^  w?uv% 
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atU<.'hnu'Dt,  their  derotednefla,  their  servile  ramty,  tlicre  i»  do- 
tiling  ho  could  not  attain  by  general  instigatioiis  without  cxpos- 
iug  himaolf  to  the  diing^r  of  commanding  anything  in  particular, 
and  he  would  eujoy  ivith  impnnity  the  evil  which  he  hftd  done 
by  tlioir  hands.  "  Unfoituuate  thut  I  am,"  critd  Henry  II.,  ono 
xliiy,  when  wearied  with  the  haughtiness  of  an  insolent  prela.t«u 
"Whatl  80  many  Bcrvimta  who  boast  their  zeal,  and  not  one 
who  darc'8  to  avenge  me  1"  The  murder  of  Becket  was  the  fruit 
of  this  imprudent  or  eriniiual  apostrophe. 

What,  in  the  maater'a  case,  diminiBhea  in  a  great  degree  the 
dang:cr  of  his  responsibility,  is  the  responsibility  of  the  servant. 
The  real  author  of  the  evil,  as  far  as  circumHlances  permit,  ought 
to  he  the  liirst  to  support  its  troublesome  consequences;  he  ought 
to  be  charged  with  the  burden  of  Batisfocliou  according  to  his 
capacity  ;  so  that  a  negligent  or  vicious  Bervant  may  not  coolly 
fiay,  while  doing  the  damagCp  **  It  is  my  mastcr^s  ofiair,  not  min«." 

Besides,  the  responsibility  of  the  master  is  not  always  the 
same;  it  muat  vaiy  according  to  circumstances,  which  must  be 
examined  with  attention. 

The  tirst  thing  to  he  considered  ia  the  degree  of  connection 
subsisting  between  the  master  and  the  servant.  If  the  question 
is  of  a  day-labourtrr,  or  a  man  engaged  by  the  year ;  of  a  work- 
man who  lodges  abroad,  or  in  the  house ;  of  an  apprentice  oT  a 
slave  i  it  is  clear  that  the  closer  the  connection  is  the  greater 
should  be  the  responsibility.  A  foreman  is  less  dependent  upon 
his  emj)loycr  than  a  lackey  upon  his  master. 

Tht!  second  thing  to  be  considered  in  the  nature  of  the  work 
Upon  which  the  servant  is  employed.  The  presumptions  against 
t3ie  master  wiU  be  weaker  in  those  cases  in  which  his  interest  is 
most  exposed  to  sufier  by  the  negligence  of  lus  servants,  and 
stronger  in  the  cootrary  cases.  In  the  £rst  case  the  maater 
already  has  a  sufficient  motive  to  be  watchful ;  in  the  second  he 
may  not  have  that  motive,  and  the  law  should  supply  it, 

QnskUfiil  ppreon  to'  rep iM*t  the  c&u^d,  hnping  thnt  hia  blouden  wontd  losvo 
■■omo  loop-hole  for  aanutUng  ti^o  «t!iit«uce  I     Cliicone  bo  vrtfiil  ia  almost 
]ad  to  the  epithet  of  ganine. 
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'hird.  The  master  is  pecaliarly  responsiWe  when  the  mischief 
hae  happened  by  occasion,  or  in  the  act  of  his  &emce  :  becnusc  it 
is  to  bp  presumed  that  he  dirtctt^  itj  or  at  least  that  ho  foreaa^r 
what  has  luipptned  f  and  bocaiiae  he  caa  easier  watch  hi«servanta 
ftt  those  timt'S  than  while  they  ara  at  liberty, 

Thero  is  a  case  which  accms  to  reduce  to  a  low  degree,  if  it 
does  not  altogether  annihilate,  the  strongest  reason  for  the  mafeter'i 
responaihiiity :  viz.,  when  the  evil  is  caused  by  a  ^jave  offonce, 
accompanied  consequently  by  a  proportionate  punishment.  If  n 
man  of  mine,  for  example,  having  a  personal  quarret  with  my 
neighbour,  sets  his  bam  on  fire,  ought  I  to  be  iTsponsiblc  for  a 
damage  which  I  could  not  prevent  ?  If  the  fellow  did  not  fear 
being  hung,  would  he  fear  a  dismissal  from  my  service  ? 

Such  are  the  preBumptione  which  serve  aa  a  basis  to  respon- 
sibility;  presumption  of  negligence  on  the  part  of  the  master; 
presumption  of  his  superiority  in  wealth.  But  it  is  not  to  bo 
forgotten  that  presumptions  ore  nothing  when  belied  by  facta. 
For  example,  an  accident  has  happeued  by  the  overtmn  of  a 
Tehicle,  Nothing  is  known  of  the  iujured  party.  It  is  presumed 
that  he  stands  in  need  of  an  indeomity  from  the  owner  of  the 
vehicle,  who  offora  himself  to  the  iraagiuation  as  being  well  abla 
to  support  the  loss.  But  what  becomes  of  this  presumption,  when 
it  IB  known  that  this  owner  is  a  poor  farmer^  and  the  injurtd 
party  aa  opulent  landlord ;  that  the  first  would  be  ruined  if 
obliged  to  pay  an  indemnity,  hardly  of  the  slightest  consequence 
to  the  other  ?  Presumption  a  ought  to  g;iiide,  but  not  to  gOTeta 
us.  The  legislator  ought  to  eoneult  them  in  e»tabU$hijig  gG&eral 
rules  ;  he  should  leave  it  to  the  magistrate  to  modify  their  appU^ 
cation  aecordiug  to  individual  cases. 

The  general  rule  would  establish  the  responsibility  of  the 
master ;  but  the  magistrate,  according  to  circumstances,  might 
change  this  arrangement,  and  make  the  weight  of  the  losa  fall 
upon  the  true  author  of  the  evlL 

The  g;refltcat  abuse  which  can  result  from  leaving  to  the  magis* 
trate  the  utmost  latitude  in  this  distribution  will  be  to  produce, 
in  oertain  cases,  the  same  ineonTenionce  which  muat  necessarily 
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reanlt  from  a  geiieral  aad  mftexible  mle.  Should  the  magij 
on  one  occasion  fiivour  the  author  of  the  evilj  and  the  master  on 
another?  He  who  euffer*  wtong  Trill  suffer  no  mere  from  this 
partiality  than  he  might  have  suffered  from  the  inBexihilitj  of 
the  law. 

In  our  systems  of  law,  no  attention  has  been  giren  to  these 
modifications.  The  entire  burden  of  the  loss  has  been  thrown 
Bomelimefe  upon  the  Borvant  who  has  cansed  the  damage,  and 
flomtlimes  upon  thu  mastor;  whence  it  follows  that  sometimes 
security  and  eomctimes  eciuality  hare  been  neglected,  both  of 
which  ought  alt-emately  to  ha\o  the  preference,  according  to  tha 
nature  of  the  ease, 

II.  Respottsibilitt  of  a  Guaxdias. — The  ward  is  not  an 
advantage  to  the  guardian ;  in  general  he  is  a  burdeji.  If  the 
ward  has  eufUcient  means  to  fumiah  satisfaction,  it  is  not  neces- 
sary that  another  should  pay  for  his  acts.  If  he  has  no  means  of 
his  own,  the  wardship  is  too  heavy  a  burdon  in  itself  to  l>e  loaded 
with  fartitious  responsibility.  All  that  security  requires  is  to 
attach  to  the  negligence  of  the  guardian,  proved  or  even  presumed, 
an  amend  more  or  less  weighty,  according  to  the  nature  of  the 
proofs,  but  such  as  never  to  oxceod  the  amount  rcf|uired  for 
satisfaction. 

HI.  Bbspokstbixitt  of  a  Pathib, — If  a  master  ought  to  ba 
responsible  for  the  faults  of  his  een'ants,  for  a  much  stronger 
reason  a  father  ought  to  be  so  for  those  of  his  children.  If  a 
master  can  and  ought  to  watch  over  those  who  depend  npon  him, 
it  is  a  duty  more  pressing  upon  a  father,  and  much  easier  to  be 
fUlliUed.  He  not  only  exercises  over  liia  children  the  authority 
of  a  domesitic  magistrate,  but  ho  has  all  the  ascendaecy  of  affec- 
tion. He  is  not  only  tbc  guardian  of  their  physical  existence, 
he  hn9  it  in  his  power  to  be  the  cautruLLcr  of  their  feelings.  If  ar 
master  may  abstain  from  employing,  or  may  dismisa  upon  dis- 
cuvcry,  a  servant  who  evinces  dangerous  dispositiona,  a  father^ 
who  can  fushion  at  his  pleasure  the  chfiracttT  and  habits  of  his 
children,  i*  justly  thought  to  be  the  author  of  uU  the  disjiositiona 
ich  they  manifest.     If  tliey  are  depravudi  it  is  abnost  alwaya 
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tho  effort  of  his  negligence  or  of  his  vices  j  and  ho  OTight  to  bear 
the  coiifi<>queTiet*s  of  an  eril  -which  he  might  have  prevented* 

li\  aftt'f  a  reason  so  weighty,  thfite  needa  jct  another  ui-gumcnt, 
it  may  be  said  that  children,  eaTing  the  rights  whit-h  tht'ir  qufility 
of  seoeitive  beings  confers  upon  them,  are  a  part  of  the  father's 
property,  and  ought  so  to  be  regarded.  Ho  who  enjoys  tho 
advantages  of  thG  poasession,  ought  to  support  its  inconvumeacea. 
Th*)  good  is  more  than  a  compensation  for  the  evil.  It  would  bo 
sti'ange  if  the  loss  or  depredations  occasioned  by  children  should 
bt  borne  by  an  indiit'idual  who  knowsnolhiug  of  them,  ext-ept  by 
their  heedlei^sueBs  or  their  malice-,  rnthea*  than  by  him  who  finda 
in  them  the  greatest  source  of  his  happiness,  and  who  inderaaifiea 
himself  hy  a  thousund  hopes  tor  the  actual  cares  of  their  education* 

Hut  thifl  responsibility  haa  a  natural  limit.  The  majority  of  u 
fion^  or  the  marriage  of  a  daughter,  putting  an  end  to  the  lather'a 
authority,  puts  an  end  also  to  his  legal  responsibility.  He  ought 
not  to  be  answerable  for  aetionfl  which  he  no  longer  has  the 
power  to  prevent. 

■  To  perpetuate  for  life  the  fiather's  responsihility,  on  the  plea 
that  he  h  the  author  of  the  vicious  dispositiona  of  his  children^ 
would  be  unjust  and  cruel ;  for  in  the  first  place  it  is  not  true 
that  aU  the  vices  of  an  adult  are  attributable  to  the  defects  of  hia 
education.  Diverse  cnuses  of  corruptionj  after  the  epoch  of  inde- 
pendence, may  triumph  over  the  most  virtuous  education.  Be- 
sideg,  the  condition  of  a  father  is  sufficiently  unfortimute  v,'hvn. 
the  hod  dispositions  of  a  son  arrived  at  man'B  estate  break  out 
into  offences.  What  he  has  already  suffered  in  his  lamily,  the 
anguish  hv  feels  from  the  misconduct  or  dishonour  of  a  son,  is  a 
kiud  of  piiiiiahmeiit  which  natitre  inflicts  upon  him,  and  whifh 
the  law  need  not  aggravate.  It  would  bo  pouring  poison  upon 
hia  wounds,  and  that  without  any  hope  of  repairing  the  past,  or 
providing  ogaitist  the  future.  Those  who  have  attempted  to 
juatily  Bttch  barboJous  jurisprudence  by  the  example  of  China, 
have  not  rccoUetited  thttt  the  authority  of  a  fiilher,  ending  in  that 
country  only  with  hie  hfe,  it  is  but  just  that  bis  responsibility 
should  continue  as  long  as  Im  power* 
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IT.  RKsroitaTBrwTT  oi  the  Mother.- — The  obligation  of 
mother  u  tiaturally  regulated  by  her  rights,  on  which  her  means 
of  control  dt'pcnd.  If  the  father  is  alivct  the  inother'B  reapoasi- 
bility,  like  her  power,  remains  absorbed  as  it  were  in  that  of  her 
husband.  If  he  ie  dead,  and  she  has  taken  the  if  ins  of  dome:sttc 
government  into  her  own  hands,  she  becDtnes  responsible  for  those 
who  are  stibject  to  her  authority. 

V.  KitsPoKsiBtLrrr  of  i  HtrsBAxn. — This  case  is  a*  simple  aa 
the  preceding.  The  obligation  of  a  husband  depends  npoTi  hia 
rights.  As  the  adminiatratioii  of  the  property  belongs  to  him 
alone,  nnless  the  husband  were  anAwerable,  the  injured  party 
would  be  without  remedy.  This  reasoning  supposes  the  order  of 
things  generally  estohliahed;  that  order  so  necessary  to  the  peaco 
of  families,  to  the  educntian  of  children,  to  the  mainteniuiee  of 
mannerst^that  order  so  ancient  and  uniTersal,  which  subjects 
the  wife  to  the  power  of  the  husband.  As  he  is  her  chief  and  her 
guardian,  he  ia  answerable  for  her  in  the  eye  of  the  law.  He  is 
even  charged  with  a  responsibility  still  more  delicate  before  the 
tribunal  of  opinion ;  hut  that  ia  a  matter  which  does  not  apper^ 
tain  to  the  present  subject. 

VI.  Rmi'onsibilitt  of  A3T  ruTwocEWT  PirasoiTf^ — It  often  happens 
that  a  person,  without  haiing  had  any  share  in  an  offence,  derivea 
from  it  a  certain  and  perceptible  profit.  Is  it  not  proper  that 
this  person  should  bo  called  upon  to  indemnify  the  injured  party, 
if  the  otiender  cannot  be  found,  or  cannot  fumiah  an  ia- 
domnity? 

Such  a  procedure  would  bo  eonformable  to  the  principles  which, 
we  have  laid  down,  namely, — first,  regard  for  security:  for  there 
might  bo  an  aiding  and  abetting,  though  there  might  be  no  pruof 
of  it ;  next,  the  care  of  equality  :  pinco  it  is  better  tor  one  person 
mt'rely  to  be  deprived  of  a  gain,  than  for  onothei  to  he  Iclt  to 
suflW  a  loss. 

Hxampltts  will  make  this  clearer.  By  meaais  of  a  breach  made 
in  a  dike,  he  who  was  in  pos&esBion  of  the  benefit  of  irrigation 
hiia  been  deprived  of  it,  and  it  has  been  bustowed  upon  another. 
He  who  comes  into  the  enjoyment  of  this  une^ected  advontago 
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Ouglit  to  share  a  part  at  least  of  hia  gain  with  the  person  who  h^ 
pspwricnced  the  loss, 

A  tenant  for  lile,  whose  property  passes  by  Bettlement  to  & 
^ptranger,  is  kiUedj  and  leaves  a.  fttmily  in  want  The  residuary 
proprietor,  who  realizes  in  coDscq^uejuje  a  prtmatiire  poa^saioii, 
ought  to  mako  eome  allowanci?  to  the  children  of  the  deceased. 

A  benefice  is  vacated,  because  the  posfipsaor  has  been  killt^d ; 
if  he  leaves  a  wifo  and  children  in  poverty,  the  supces&jr  owes 
tlxem  an  indemnity  proportionate  to  their  need  and  to  hijs  gain* 
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Suhddi&ry  Satisfaction  at  ih«  Puhlic  Erpen^t. 

best  fimd  wheiiec  satisfaction  can  he  drawn  is  the  property 
of  the  delinquent, — -since  it  then  performs,  a&  we  have  aecu,  with 
superior  convenience  the  funetionfl  both  of  satisihction  and  of 
punishment. 

But  il  the  offender  is  without  property,  ought  the  injured 
person  to  remain  without  satisfaction?  No;  for,  according  to 
the  reasons  already  laid  down,  satisfaotion  is  almost  as  necessary 
fls  punishment.  It  ought  to  be  ftimisibed  out  of  the  public 
treasury,  because  it  is  an  object  of  public  good,  and  the  security 
of  all  is  interested  in  it.  This  obligation  of  the  public  to  fiimish 
satisfaction  is  founded  upon  a  reason  which  has  the  evidence  of 
ftn  axiom.  A  pecuniary  charge  diTided  among  the  mass  of  indi- 
viduals  is  nothing  to  each  contributor,  in  comparison  with  what 
it  would  be  to  an  individual  or  a  small  number. 

If  imturance  js  useful  in  enterprises  of  commerce,  it  is  not  less 
so  in  the  great  social  enterprise  in  which  the  aaaociates  find  them- 
selves united  as  partners,  in  consequence  of  a  train  of  chances, 
without  knowled^j'p  or  choice  on  their  part,  without  the  power  of 
separation,  or  of  securing  themselves  by  any  prudential  means 
from  a  multitude  of  Bnarce  wliich  they  mutually  spread  for  each 
other.  Tin-  ralamitiea  which  spring  Irora  offences  are  evilis  not 
leas  real  than  those  which  result  from  accidents  of  nature.    If  tha 
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owner  of  a  hons©  8]&eps  sounder  because  it  is  insured  agamst  fire, 
hie  sletp  will  he  Founder  yet  if  he  is  also  insured  against  robbery* 
rutting  out  of  sight  the  ahuses  to  which  it  ia  liable,  it  seems  im- 
possilile  to  give  too  much  extension  to  a  meana  so  ingenious, 
whicli  renders  real  losses  so  slight,  and  which  gives  bo  much  secu- 
rity agrtinst  eventual  evils. 

But  all  kinds  of  innuraneea  are  erpoatd  to  great  abuse  from 
fraud  or  negligence;  fraud  on  the  part  of  those  who  It'ign  or 
exaggerate  losses  for  the  salce  of  ohtuining  indemnities  not  due; 
negligence  on  the  part  of  the  assiu^rs  in  not  taking  necessary 
precautions,  or  on  the  part  of  the  assured,  who  use  less  diligence 
in  protecting  tkemselveB  against  losses  which  are  certain  to  be 
made  up. 

In  a  system  of  satisfactiDnB  at  the  public  expense  we  have,  then, 
to  fear — 

1st.  A  secret  connivance  between  a  party  pretending  to  bo 
injured  and  the  author  of  a  pretended  otfcnee  to  obtain  an 
indemnity  not  due. 

2nd.  Too  great  security  on  the  part  of  individtiala,  who,  not 
having  the  same  eonsequcue^^  to  teiir,  T^iill  no  longer  make  llie 
same  eftbrts  for  the  prevention  of  ofleneea. 

This  pceond  danger  is  little  to  he  dreaded.  Ifobody  will 
neglect  on  netual  pQa&PBsinn  ecrtain  and  prei^ent  in  the  hope  of 
recovering,  in  case  of  lossj  aa  equivalent  for  the  thing  lost,  even 
a  perfect  equivalent ;  and  whcfl  we  con&ifler  that  an  indemmty 
cannot  he  obtained  without  trouble  and  cxpeufse,  that  there  in  a 
temporary  privation,  that  the  vexationa  of  a  claim  and  its  pursuit 
are  to  be  encountered,  and  the  disagreeable  part  of  an  aeen&er  to 
ho  played ;  and  that,  after  all,  under  the  best  system  of  procedure^ 
fillccess  is  always  douMJul ;— these  things  ('onsidcrcd,  it  is  pbin 
that  every  man  will  still  have  motives  enough  to  watch  over  bis 
property*  and  not  to  emcourngo  offences  by  oegUgcnce, 

On  the  side  of  fraud  the  danger  is  much  givater,  It  can  only 
be  prevented  by  detailed  precautions,  whieh  will  he  explained 
eUewhore.  It  will  here  euffiee  to  point  out,  as  examples,  two 
"pjwfltt?  ciiees,  one  in  "whicla  the  "uUlit^  ot  the  remedy  suf^ittaee 
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le  danger  of  abiisc,  the  other  in  Trbich  the  danger  of  nhnBe  is 
greater  thou  the  utility  of  the  remedy. 

Whenever  the  damage  is  occasioned  hy  an  offence  of  which 
the  puniBhmcntiB  eevere,  and  the  author  of  which  must  he  juridi- 
cal]y  nscertajjied,  and  also  the  fact  of  an  ofFenee  eomniittcd,  ^ud 
is  very  difficult.  The  only  mt-thod  an  impostor,  iffho  pretends  to 
be  injured,  can  employ  to  procure  an  accomplice,  is  to  give  him  a 
part  of  the  profits  of  the  fraud  ;  hut,  provided  there  has  not  been 
a  neglect  of  the  clearest  principles  of  proportion  between  oflencfS 
and  pumakmenta,  the  punishment  which  such  an  accomplice  must 
eneoimter  would  be  more  than  equivalent  to  the  total  profit  of 
the  fraud. 

Observe,  that  the  offender  must  be  judicially  convicted  before 
the  satiafaction  is  granted ;  without  that  precaution  the  public 
treaiJttre  would  be  exposed  to  piUago.  Kothing  would  be  more 
common  than  stories  of  imaginary  robboriea,  of  pretended  thefts 
committed  by  unknown  persons  who  had  taJcen  to  flight,  in  a 
manner  the  most  eeoret,  and  in  nights  the  darkest.  But  when 
it  is  ueceasar}'  to  bring  the  offenders  into  court,  a  secret  under- 
standing ia  not  easy.  Thip  is  not  a  part  which  can  be  readily 
filled;  ibr,  besides  the  certainty  of  punishment  for  the  alleged 
offenee  encountered  hy  the  person  who  eharges  himself  with  it, 
in  case  the  imposture  be  discovered,  there  will  be  still  a  partiei  J:ir 
aad  additional  punishment  to  be  shared  by  both  accomp!iir^?s ; 
aud  if  it  bo  recollected  how  difficult  it  is  to  fabricate  a  probable 
history  of  an  offence  absolutely  imaginary,  it  is  likely  that  these 
kinrls  of  frauds  ^>ill  be  very  rare,  if  they  ever  happen  at  all. 

The  danger  most  to  be  apprehended  ia  the  exaggeration  of  a 
loss  resiulting  from  a  real  otfenee.  But  then  it  is  neeessary  that 
the  offence  be  susceptiblo  of  such  sort  of  falsehood, — a  case  siiffl- 
ci^tly  lure, 

It  would  seem,  then,  that  it  may  be  regarded  as  a  general 
maxim,  that  in  all  cases  in  which  the  punishment  of  the  oftence 
ia  severe,  there  is  no  occasion  for  apptehending  that  an  imnginaiy 
offender  will  charge  himaelf  with  the  offenGe  for  the  siike  oi'  a 
doubtful  gain. 
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But,  for  the  oppoeito  reaaoiij  when  tlie  dama^  rosultfl  froi 

tenco  of  wticli  the  piuiishjneut  is  sli^'ht  or  nothing,  if  tht 
He  trefl*iire  were  responsible  in  sncli  cases,  the  danger  of  abti^ 
woulU  be  at  its  highest  point>     Insolvency  is  an  example  of 
r-aort>     Who  so  poor  that  be  would  not  he  tniFted,  if  the  public 
were  iiis  securily  ?     "What  treasure  would  suffice  to   pay  thtt 
creditors,  whose  debtors  were  really  deficient,  and  how  c^xy 
would  be  to  |*:et  up  false  debts  ? 

Xot  only  would  fruch  an  indc-mnity  be  liable  to  abn«<<,  it  would 
be  unrcasonablp ;  for,  in  the  transactions  of  commeroe,  the  risk  of^ 
loaa  makcB  a  port  of  the  price  of  merchaiidiBe  and  of  the  interrafe ' 
of  monc)-.  Let  the  merchant  bo  sure  of  losing  nothing,,  and  he 
would  sell  cht-aper ;  so  that,  to  demand  an  mdeninity  from  the 
public  for  a  loss  thus  made  up  for  beforehand^  would  be  asking  to 
be  paid  twice  over. 

There  arc  still  other  caaea  in  which  Baiiefactioa  ought  to  b«  ft 
public  charge, 

Ist.  The  case  of  physical  calamities,  imch  oa  inuudatiaiis  and 
fireg,  Aids  fumimhed  by  the  state  to  suflerera  in  that  way  aro 
not  solely  founded  on  the  prindple  that  an  evil  divided  amon^ 
many  becomes  light;  they  rest  also  upon  this  other  principh 
that  the  Btate,  as  protector  of  the  national  wetdth,  is  intcrt^sted  ten 
prcTeot  the  deterioration  of  its  domain,  and  to  re-estflblish  tha 
means  of  n-productian  in  places  which  have  saffprcd,  Smh  were 
the  liberalities,  so  called,  ot  the  great  rrcderic  towards  pTOvincea 
desolated  by  some  scourge ;  they  were  act©  of  prudence  and  con- 
sensation,  ^d 

2nd.  Losses   and   misfortunes   in   consequence   of  hostiliticfl.  ^B 
Those  who  have  been  exposed  to  the  invasions  of  a  public  enemy 
have  so  much  the  clearer  right  to  a  public  mdenmity,  since  they  ^m 
may  be  considered  as  having  sustained  a  ehocJE  which  threatened  ^M 
all  the  citizens,  and  as  having  htcn  by  their  aituatioa  the  most 
exposed  points  of  the  public  defence. 

3rd.  Evils  residting  from  unint-cntiocal  mistakes  of  tlie  mintsbers 
of  justice.  An  error  of  justice  is  always  of  itself  a  subject  of 
liiiuentation ;  but  that  such  ua  eiroc,  when  known^  should  uot  be 
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paired  by  proportional  inderanitioF,  ia  fin  ovorthro'^  of  social 

rdor.     Oufrht  not  the  public  to  follow  the  Bomc  rules  of  eriuiljr 

bich  it  imposes  upon  individuals  ?     Is  it  not  an  odioua  thing 

at  the  government  should  exert  its  power  to  fxaot  severely  all 

at  is  duo  to  it,  and  should  Hvail  itself  of  the  sattie  means  to 

the  payment  of  its  own  debts?     But  tliia  ohligation  ia  au 

!ent,  that  no  attempt  to  demonstrate  it  can  make  it  clearer. 

4th.  E^BpoBBihility  of  a  community  for  a  lugh-handed  ofifence 

committed  in  a  public  part  of  its  territory.     It  is  not  properly  tbe 

uhlic  which  is  rcapousjblc  in  this  case ;  it  is  the  district  or  the 

rovince  which  should  be  ttixed  for  the  reparatioix  of  en  offence 

Jvsultiiig  from  negligence  of  police. 

In  cases  of  compotition,  the  interests  of  an  individual  oug^htto 
take  precedence  of  those  of  the  treasury.  What  is  due  to  an 
injured  party  under  the  title  of  satiafaetion  ought  to  be  paid  in 
prefereneo  to  what  ia  due  to  the  public  -by  w.iy  of  fine.  Tliia  i^ 
not  the  decision  of  vulvar  jurisprudencCj  but  it  ia  the  decision  of 
reason.  The  loss  to  an  individual  is  au  evil  that  is  fett ;  the  gain 
to  the  public  is  a  good  telt  by  nobody,  Wljjjt  the  offender  pays 
in  quality  of  firie  ia  a  punisbraent^  and  nothing;  more  ;  what  he 
payg  in  (quality  of  &atisiaetiati  is  oIao  a  p^miahmciit,  and  aeeverer 
one ;  it  is,  beside,  a  satislkctioti  to  the  injured  jmrty,  and  ao  far  a 
good.  MTiut  I  pay  to  the  state,  a  creature  of  reason  with  whieh 
I  bav6  no  <iuarrel,  afft^ta  me  only  with  the  eort  of  chagiin  1 
ehould  fee!  if  I  dropped  tho  Siime  money  into  a  well ;  what  I  pay 
to  my  adversarj',  the  satisfaction  which  I  um  forced  to  make,  at, 
my  own  expense,  to  him  I  wished  to  injure,  id  n  degree  of  hum]' 
liatiou  which  gives  to  puDiahment  its  moat  fippropnate  character. 


PART    THIRD.                ^^H 
FUKISHMKNTS.                     ^^^^ 

^^^^P               Punishments  wKick  vugH  f^t  i&  he  infiici^,           ^^^^k 

^V      Tub  cascB  in  whiob  puuifthment  ought  not  to  be  inflicted  may  be 
^H       reduced  to  four  heads :  when  fmniahment  ^roiild  be— Ist^  Mis-   h 
^1       applied ;  2nd,  lai-fficaoious ;  :ird»  Superiluoys ;  4tb,  Too  expensive.  H 
^1           I.    Pr^*lsSMEXTs   MisArrLiEr.^l'unishmeiits   are   misiipplied  H 
^H       wherever  there  is  no  retU  otfeacej  no  e^il  of  the  first  order  or  of  ^ 
^H       the  second  order;  or  where  the  evil  is  morethtm  comjjensated  bj 
^H       an  attendant  good,  as  in  the  exereise  of  pohtical  or  domestiQ 
^B      authority,  in  the  repulsion  of  a  weightier  evil,  in  self- defence,  &c. 
^H          If  the  idea  of  what  oonptitnte»  &  real  offence  has  been  cleiirly 
^B      apprehended,  it  will  be  eswy  to  distinguish  real  from  inia^;intijy 
^H      offences — fi'om  those  nets,  innocent  in  thenuielves,   which  have 
^m      been  arranged  among  oapnuca  hy  prejudice,  antipothy,  miet&kes 
^H      of  goTemraent,  the  aseetic  prinpiple,  in  the  same  way  that  several 
^H      wbolefiorae  kinda  of  fond  are  ennsidcred  among  certain  nations 
^H      as  poisonous  or  niiekan.     Hereby  and  witchcraft  ane  ofibaces  of 
^H      thia  class. 

^H          II.  IsxFFiCACiors  Pirsi3H5rENTs. — I   call  those  pimishmcnts 
^H      imficanom  which  have  do  power  to  produce  an  effect  tip<m  the 
^H      -svill,  and  which,  in  ennseijuence,  have  no  tendency  towarda  the 
^H      prevention  of  like  acts.                                                                         ^H 
^H          Puniehments  areinofficacious  when  db-eiitod  against  individuals  ^\ 
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■w'ho  TiavD  done  Ihc  evil  innoocntly,  under  an  tiToneous  supposition, 
or  Ijy  in'taiatible  cooatrtdut.  CliilJren,  imbtciiea,  idiots,  thougli 
they  may  be  influenced,  to  a  certoin  extent,  by  rewards  and 
throats,  hare  not  u  sufficient  idea  of  futurity  to  he  restrained  by 
pnmshinents.     In  their  cast  luws  huve  no  tlHtacy. 

If  B  man.  is  determined  to  act  by  a  fear  sup<Tior  to  that  of  the 
heavioBt  legal  punishment,  or  by  the  hope  of  a  prepoud^miitgoodj 
it  i*  plain  that  the  law  can  have  little  infliiency  over  him.  Wo 
have  seen  laws  ngninst  diielling  disivgardLid,  becnuse  men  of 
honour  are  more  ufraid  of  ehmne  than  of  punishment.  Punish- 
menta  directed  against  religious  opinions  generally  fail  to  be 
effectual,  beeause  tho  idea  of  everlasting  rewani  triumphs  oxer 
the  fear  of  d^ath.  Aecording  as  these  opinions  have  more  or  less 
influence,  punishmentj  in  such  chah^,  is  more  or  lesa  edBo-aoious. 

III.  StrpERFLCor^PcKlSEMKSTS. — I'miishments arosuporfluous 
in  tast'j*  where  the  same  end  may  be  obtained  by  lueaus  more  mild 
— instruction^  example,  invitations,  delays,  re-wards.  A  man 
Bpreuds  abroad pcrnicioiiB opinions:  shall  the  mni^strate  therefor© 
eeiae  the  sword  and  punish  him?  No;  if  it  is  the  interest  of  one 
individual  to  give  currency  to  bad  maxims,  it  is  the  interest  of  a 
thousand  others  to  refute  him. 

IV,  PtNisiiUJiNTS  TOO  EsPKKsiv^ — If  the  evil  of  the  punish- 
ment exceeds  the  evil  of  the  offence,  the  loj^isbitor  will  produce 
mote  Buttering  than  ht>  prevents.  He  will  purchase  exemption 
firom  a  lesser  evil  at  the  expense  of  a  groatcr  evil. 

Two  tables  fihould  be  kept  in  view — owe  representing  the  evil 
of  offences,  the  other  the  evil  of  puniahiucDta. 

The  following  evils  are  produced  by  every  penal  law: — I&t. 
.fiVcV  of  ro^rcian.  It  imposes  a  privatiou  more  or  less  painful 
according  to  the  de^ee  of  pleaauj-e  which  the  thiu^  forbidden 
has  tho  power  of  conferring.  2nd.  The  nujffrhigs  caused  hy  /An 
punishmmtt  whenever  it  is  actually  carried  into  execution,  3rd. 
£v%l  ofappiahfTtsion  suffered  by  those  who  have  violated  the  Itiv  ^ 
or  who  fear  a  prosecution  in  consc*|uence.  4t.h.  £*{l  of  fahe 
pttMeciUiaiiA.  This  inconvenience  appertiiins  to  :dl  penal  Iuwh, 
but  particuiarly  to  lawa  which,  aro  o^jacMie  aai^  Vi  waa^.w^a*'^ 
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oflVnecs.  A  gcucral  antipathy  often  produces  a  frightful  Mspo- 
sition  to  prosetuto  and  to  condemn  upon  suspiuions  or  appeamooce. 
5th,  Dt'rirrifivp  crtj  suilc'reJ  "by  the  piuvnta  or  friends  of  tho&e  who 
an?  exposed  to  thu  rigour  i>f  tlic  law, 

Bufh  is  the  tuhlo  of  evils  or  of  prpnises  which  th&  legislator 
ought  to  consider  CTcrytime  he  estahlislius  a  punifihrneut. 

It  is  from  this  source  thai  (he  princqial  reason  is  draim  for 
general  amncstic^Sf  in  case  of  those  eomplicnttfl  ofifoncf'S  "which 
spting  from  a  spirit  of  parly.  In  snuh  ceses  it  may  happfai  that 
the  law  envelopes  a  great  multitude,  atmn-'timoa  half  t)ip  total 
number  of  i-itizcns,  and  perhiips  more  than  half.  Will  you  puniah 
all  the  guilty?  Will  you  only  decimate  them?  In  either  case 
the  e^-il  of  the  punishment  is  proatcr  than  tho  oril  of  tho 
offfneo. 

If  a  delmfiucnt  is  IotviI  hy  the  people,  m  that  hia  punifihraent 
will  cause  mttional  disuontent ;  if  he  is  protected  by  a  foreign 
power  whose  good-will  it  is  m.'VQmmy  to  coneiliute ;  if  ho  ia  ahlo 
to  ivnder  the  nutiou  some  exh^mrdiiicirj'  service- — in  thost^  parti- 
cular cnsea  the  grant  of  pardon  if  foujidt-d  upon  a  calmlation  of 
prudence.  It  ig  apprehended  that puniBhrnent  of  the  offence  wiU 
cost  Bociety  tuo  dear. 


CHAPTER  II. 

Adtil 

Iirynhf,  rHTcalif  ij/u'?  ptmti*  irroifftt  (rq^iOM' 
yv  Kcutica  clijTiU'm,  horrihila  icct^yrc /a^rUo. 

Hon.  L  i  SoG,  liL 

IM'b  linvo  n  nilo 
Wliich  detile  to  cnn1^s  an  cquul  puniflliment : 
Nor  torturoa  witli  iho  Lorriii  IubU  for  faolCa 
Wortliy  a  birchua  twig. 

-Proportion  between   OjfniCfi^  and  PunithmtnU. 

MosTK'<mTrKr'  perceived  the  nwitissity  of  a  propoi-tion  IwtwceTi 
\^cuoc9  «aiii  piumdimcnts,    Bct^vma  insists  »qod  \{&  imp< 
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Butthoy  rfttHpr  recoTnEieiid  than  oxplain  it;  tlicy  do  not  tell  in 
what  that  pToportion  oonsiBt^,  Let  us  fcndcavuur  to  supply  tliia 
deffectt  and  to  give  the  prinuipal  nilpa  of  this  monil  arithmetip. 

FreST  HtTLE. — Th^  6vil  of  the  punishment  must  he  maiiff  ta  excrrtl 
the  admnifiijff  of  (he  affmce. 

The  Anglo-SiUTon  laws,  wliich  estalilistied  a  price  for  the  lives 
of  men,  IWD  hundred  BhiUiiigs  for  the  murder  of  a  peasant,  s:ix 
timea  o^  much  for  that  of  a  noble,  and  thirty-six  tiines  as  much  for 
that  of  tht!  ting,  notwithstunding'  this  show  of  pccunianr  propor- 
tion, wyru  evidently  d{?ficient  in  moral  proportion.  The  punishmmt 
might  nppcar  as  nothing  eomjuflrfd  to  the  advantage  of  thf  offencp. 

Th<>  s.'UnetiTDi'  is  committed  whcnDver  apaniahmeiitis  tlpcrcf^d 
whioli  i-\in  only  rojith  u  otTtJiin  point,  while  the  advantage  of  the 
otfence  mny  go  much  boyond,  , 

Somo  celt'hrfitcHl  iiulhorshavo  attompted  to  cstohlish  a  confrury 
maxim,  Tky  euy  that  puuishtuont  ought  to  ho  (liniini-ihi^il  in 
proportion  to  the  strougth  of  ttTnptatii>:i ;  that  tt-raptation  dimi- 
nishes the  fault  i  luid  thiit  thts  more  putcat  seduction  is,  tho  lostf 
evidr'nco  vrc  have  of  the  oH'endL'r''s  deprnvity. 

Tliift  may  he  true;  hut  it  does  not  eontravene  the  ndn  ahovcj 
laid  doAVn;  for  to  prevent  an  offentei  it  is  nccof^sary  that  tho  ( 
rpprcsfiive  motive  «hould  he  Btronger  than  the  seductive  moti\*©*    f 
The  puiUF^hment  miiHt  ho  mtire  an  object  of  dread  than  the  offf-nce    I  ^H 
18  an  (iltjtct  of  dt'sire.     An  inwuffiuitnt  punisliment  is  u  greater  /  ^| 
evil  than  an  execss  of  rigour;  for  an  insufficient  jitinishnjent  is 
an  evil  wholly  thi-own  nway.     No  jj^od  rt*u!lsfrrim  it,  either  to 
the   public,  who  are  lefl  eiposed  to  like  ofFencoB,  nor  to  the 
offender,  whom  it  nialios  no  hettor.     What  would  he  wud  of  a 
surgeon,  who,  to  spare  a  sick  man  a  degree  of  pain,  slimdd  leave 
the  cun.'  unfinished  ?    Would  it  be  a  piecy  of  enlighttTied  humanity 
to  add  to  thf-painsaf  the  disordrr  the  torment  of  a  useksn  opernHoii? 

Second  IIui.k. — The  more  {hjiiient  m  cttrtaintij  a  j}iinUhmmi> 
U,  the  ntfvtrer  it  ahonld  he. 

Ko  man  engn^es  in  a  career  of  crime,  estejit  in  the  hope  of 
impunity.  If  punishment  tionsisted  merely  in  takiu«^  from  the 
guilty  the  fruits  of  his  offence,  and  \£  t^X.  '^>:^^as&b^S<.  ^«sl% 
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inc'-^'itJible,  no  offence  TTould  ever  be  committed;  for  what 

is  so  foolish  as  to  nan  the  rislt  of  committing:  on  offcpcc  with^^ 

ji^rtainty  of  nothing  but  the  shume  of  an  uiiEiiii."cessful  attempt  J^J 

X  In  ail  cases  of  ofFencc  there  is  a.  ciiltrulation  of  the  choJOOC^  for  and 

/  agiiinst;  and  it  is  necessary  to  give  a  much  greater  weight  to  thoH 

Injiniflhracnt,  in  onler  to  couaterl)alance  the  chances  of  imputiity.^| 

I  It  JB  tnie^  then^  that  the  more  cert"i"  p^j^jplin-.^if^i^i^,  thi^  Jl^»a 

BOTcie  it. need  be.     Such  is  the  adyantaKO  that  re&uJta  from  nm- 


< 


pKcity  of  laws,  and  a  good  method  of  procedure. 

For  the  same  reason  it  is  dct?irablc  that  puuishment  should 
foUuw  offence  as-  clo&cly  as  possible ;  for  its  irapres«ii*ii  upon  the 
minds  of  men  i«  weakened  by  distance^  and,  besides,  di&tanee  adii^| 

eftof^ 


to  the  uncertainty  of  punishment,  by  affording  new  chances 
escape. 

ThikD  RrLK. —  THtere  tif^o  pfmcea  are inaonjunctt'oTt,  ffif  ffr^ftr 
offvee  outjM  U  he  suhjevtpd  to  ierrter punishments  tn  ofdtr  that  th^ 
deihiqjifut  way  have  &  vioiive  to  do/}  at  the  hsger* 

Two  offences  niiiy  be  said  to  be  in  conjunction  when  a  man 
has  the  power  and  the  will  to  commit  both  of  them*  A  high- 
wayman may  content  himself  with  robbing,  or  he  may  begin 
witli  murder,  and  finish  with  robbery.  The  murder  ehoiUd  be 
punished  more  severely  than  the  robbery,  in  order  to  deter  hii 
from  the  greater  offence. 

This  rule  would  be  perfectly  carried  out  if  it  could  be  bo  ordered 
that  for  each  portion  of  evil  committed  there  should  be  a  carre 
Bponding  portion  of  pumshmcnt.     Let  a  man  who  lias  stolen 
crowns  be  punished  as  seTcrely  as  if  he  had  stolen  twenty,  and 

Lwill  be  a  fool  to  take  the  less  sum  in  preference  to  the  greater. 
Equal  punishment  for  unequal  offences  js  oftcnamotiT&far  com- 
mitting the  greater  offence. 
^    Fof  RTH  EtTLK. — Tfte  greats  an  tsffcnce  i*,  the  greater  reason  there 
/  it^to  hazard  a  ^ever^  putnHhment  for  (hf  chance  of  pi'evctttintf  U, 
We  must  not  forget  that  the  iuflictioii  of  pnnishmeut  is  a  ce; 
tain  expensQ  for  the  purchase  of  au  uncertain  advantage.     Ti 
apply  great  punishments  to  small  offences  is  to  pay  very  dearl 
for  t!ie  chance  of  escaping  a  slight  c^"il. 
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The  English  law  which   condomncd  women  to  be  burnt  for 
passing  counterfeit  coin,  was  a  direct  invaaionof  this  rule  of  pro- 
portion.    11'  burning  were  a  punishment  ever  to  be  adopted,  it 
ought  to  be  confined  to  the  einglo  ease  of  incendiary  homicides. 
I  Firca  ItuL£. — Tht  ^ame punUhmentfnr  the  same  o^htce  ought  not   I 

^mio  he  inflkUd  upon  all  delinquenh.      It  u  necessarif  io  pay  wmp  f 
T^gard  to  the  circumstftnces  trhicft  ajff'ect  Menstbilitif,  ^    _    \ 

The  same  tiominul  punishnictits  are  not  the  Bftrae  real  putdsh* 
mentor  Age,  sex^  ruuk,  forttme,  and  many  other  circumstanceaj 
ottght  to  modify  the  puniahuietitB  inflicted  for  the  same  offence. 
If  the  offence  is  a  corporal  injury,  the  same  i>ecimiary  punish- 
ment would  he  a  tridc  to  the  rich,  and  oppressive  to  the  poor. 
The  same  puniahment  which  would  brand  with  ignominy  a  man 
of  a  certain  rank;  would  not  produce  even  the  slightest  stain  in 
cue  the  offender  belonged  to  an  inferior  class.  The  same  im- 
piiaonment  would  be  ruin  to  a  man  of  husiaess,  death  to  an  infirm 
old  man,  and  eternal  disgrace  to  a  woman,  while  it  would  be 
next  to  nothing  to  au  individual  placed  under  other  circumstances. 

Let  it  be  ohseired,  however^  that  the  proportion  between 
punishments  and  oifenoee  ou^ht  not  to  be  so  matheraaticoUy  tbl- 
lowed  up  as  to  r**ndt!r  the  laws  subtle,  complicated,  and  obscure. 
Brevity  and  simplicity  are  a  superior  good.  Something  of 
exact  proportion  may  al?o  be  sacrihced  to  reader  the  puuiBhTneat 
more  striking,  more  fit  to  inspire  the  people  with  a  seutiment  of 
aversion  lor  those  vices  which  prepare  the  way  for  crimes.  ■ 

h  CHAPTER  ni.  I 

0/  Prncripthn  s*  reg&fds  Pu?mhme»L  I 

Oroirr  punishment  to  be  limited  in  point  of  lime? — ^in  other  I 
words,  if  the  delinquent  is  succeasful  for  a  given  period  Ln  evad^   " 
ing  the  law,  ought  he  to  e^ape  punishment?     Shall  the  law  in 
such  a  ease  no  longer  tako  cD^ixance  of  the  offence  ?     This  is 
a  question  still  contested,     There  must  always  be  much  that  in 
arbitrary,  both  in  the  choice  of  offenoca  ^\iiti\i.  ^tuaSw  \iasfe  ^0&& 
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privilege  of  this  pardan,  aoid  in  the  niinib-er  of  years  after  which 
tiio  priciloge  fihall  begin. 

pjirdon  can  b<;  aaftly  allowed  for  offences  of  rashness  and  negli- 
gence, offences  resulting  from  a  fault  exempt  from  bad  mtentJOB. 
The  very  accident  which  makes  auch  oft'endera  puts  them  on  their 
gnard,  and  theucpfortU  they  are  little  to  be  teared.  for  such 
indiridu^B  pardon  is  u  good ;  and  in  such  cases  it  is  an  ^vil  lo 
nobody. 

PrL'scriptlon  may  also  be  extended  to  offences  not  compk'ted, 
to  attempts  thut  have  failed.  The  dflinquunt,  duriog  the  int*?rval, 
has  undergone  the  punishment  in  part^^ — for  to  fear  it  is  to  feel 
it.  Besides,  he  has  abstained  from  like  oifeuL'os^  he  hnei  reformMiv 
ho  has  htcouie  a  u^ieful  moaibtT  of  society.  He  has  rL-covcrpd 
hifl  moral  heuUh  witliout  the  cmploymeiit  of  that  bittctr  medicine 
which  tlie  law  had  prepared  for  him. 

But  whtjn  the  queBtioa  relutes  to  more  serious  offences,  fori 
example,  the  fraudulent  acquiBition  of  a  larpe  eum  of  money. 
polygamy^  a  rape,   a  rubbery,  it  wuuld  be  odioue  and  fatal  to 
allow  wickedness,  after  h  eertain  time,  a  triumph  over  innocenoe. 
No  treaty  should  be  had  ^vilh  nialefuctora  of  thut  cbarueter.    Let 
tho  avengiug  eword  remitiu  niwuya  htuagilig  above  their  headit. 
The  sight  of  a  ei-irainiJ  iu  the  ptjiteful  tnjojTnent  of  the  fruit  of  H 
his  Clime,  protected  by  the  laws  he  has  viulated,  h  a  eonsolution  ^^ 
to  e\-il  doers,  an  uhjfct  gf  grief  to  men  of  virtue,  a  public  insult 
to  juBtice  and  to  oiorals, 

Tu  perceive  all  the  absurdity  of  an  impuEity  aeciuired  by- 
lapse  of  time,  it  is  oijly  necessary  to  imasrine  the  law  to  be 
expressed  in  tornis  like  these i  ''But  if  tht  jaurdei-er,  th«  robber, 
tho  fraudulent  iiotiuirtr  of  unother's  ^ootU,  shall  succewl  for 
tweuty  yeai's  in  elu<Ung  the  vigilance  of  the  tribunals^  his  address 
shall  bo  rewarded,  his  secunty  shall  be  re-established,  and  the 
fruit  of  his  Crimea  »hall  become  his  lawful  possesion." 
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CH-^-PTER  IV, 

Mistaken  FunuhmenUt  or  I*umshment$  miiappiied, 

PcTfTsuMEiTT  ought  to  beai'  direclly  upon  the  individufil  who  ia  to 
bo  subjected  t*  its  influence.  If  you  desire  to  induenet;  Titius, 
it  is  upoa  Titias  that  the  punishment  ought  to  act.  If  a  punish^ 
fneut  destined  to  influcuoe  Titius  faJla  upon  any  one  else  thou 
TitiuB  hiniijeli',  it  i:^  qiitte  clear  that  such  u  pumshiatint  is  mis- 
applied. 

But  a  punishment  directed  against  those  who  are  dear  to  a 
man  h  a.  pun  i  nib  men  t  to  Lhtit  nmn  ;  for  he  pattiuiputes  in  the  suf- 
ferin^'B  of  thobe  to  Avhoni  he  ie  uttiuiht'd  by  aympiitJiy,  and  a  hold 
ean  be  got  «pon  him  hy  meaas  of  hia  afft'etiona.  Tlu»  dootriiic 
ifi  true,  but  ia  it  good?  Is  it  coufurmulle  to  the  principle  of 
utility  F 

To  ask  if  a  puniahment  of  symimthy  acta  with  as  much  force 
as  a  direct  punishment,  is  to  ask  if,  in  general,  attaohmcnta  to 
othen  (U"c  as  strong  as  tho  love  of  one's  self. 

If  eelf-lovt?  is  the  stranj^iT  sentiment,  it  follows  that  recourse 
ehouM  itot  he  had  to  punishxuenls  of  sympftthy  till  ^t*  have 
exhaueted  Jill  the  direet  sufferings  of  which  human  nature  is 
capable,  No  torture  is  so  cmol  that  it  ought  not  to  be  employed 
before  punishing  the  wife  for  the  Eicts  of  the  husband,  ot  children 
for  the  offences  of  their  father, 

In  punishments  misapplied,  four  pnnciptd  £iiult«  ^ro  per- 
ceptible : — • 

1st,  WTiat  shall  be  thought  of  a  punishmtut  which  must  often 
foil  for  want  of  objects  oti  whieh  to  act  ?  If  to  intlict  Buffering 
uponTitiua  you  set  about  finding  tbe  personft  who  ore  dear  to  bim, 
you  have  no  other  gnid^i  than  the  dotuestie  rehitions;  you  arc 
coiiduft<.'d  by  that  thread  to  hit^  father  and  his  mother,  bis  wife 
wid  his  ehildrpn.  The  most  cruel  tyranny  hufl  atlomjitcd  to  go 
no  4\»rther.  But  there  aro  many  men  who  have  no  father  nor 
mother,  no  wife  nor  child.  It  is  neecrtsary,  ttien,  to  apply  to 
thifi  class  of  moii  a  direct  puiiiBhment ;  but  the  same  direct 
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puDislimeiit  that  amwers  in  their  case,  will  it  not  answer  in       , 
every  case  ?  H 

2nd.  And  does  not  this  punishment  suppose  sentiments  which  ^^ 
may  not  cxiat  ?     If  Titius  does  not  concpm  himself  abont  his 
wile  and  childrtn,  if  he  hag  contracted  a  dislike  to  them,  ^t  the 
very  least  he  will  be  indifft-reut  to  their  ei^iftrings,  and  this  part 
of  his  punishment  will  not  affect  him. 

3rd.  But  whut  makes  this  sj-Flem  sq  irightful  is  theprofusioti, 
the  mnitipUeatioH  of  e^ile  iuvglved  in  it.  Consider  thy  chain  of 
domestic  eomiectioDa,  calculate  the  number  of  dewjendantft  that 
«  man  may  have  ;  the  punishmeut  is  communicated  from  oue  to 
the  other;  it  spttads  step  by  step  like  a  <'onta'i;ion  ;  it  envelop* 
a,  crowd  of  individuals.  To  produce  u  direct  pain  equivalent  to 
one,  it  is  necessary  to  create  a  pain  indirect  and  misapplied, 
eqiiivolent  to  ten,  to  twenty,  to  thirty,  to  a  hundred,  to  A 
thousiind. 

4th,  Punishment  thus  turned  aside  from  it*  natural  course, 
has  Dot  even  the  advantage  of  conforming  to  the  public  sentiDK^t 
of  aympathy  and  antipathy,  "When  the  offender  ha«  paid  his 
peraoiml  debt  to  justice,  tho  public  vengeance  i&  satisfied^  and 
diiraaadfi  nothing  more.  If  you  pursue  him  beyond  the  scaffold, 
and  extend  the  punishment  to  an  innocent  and  unhappy  family, 
the  public  pity  presently  revives;  an  indistinct  sentiment  pro- 
nouuces  the  laws  unjuflt;  humanity  deolart's  agiiinstyou;  and 
ever}*  day  enlists  new  partisans  on  the  side  of  your  victim.  Re- 
spect for  the  government,  and  confidence  in  it,  is  tes^etied  in 
every  heart ;  and  all  that  is  gained  by  this  policy  is  a  reputation 
of  ignomnee  with  the  wise,  and  of  barbarity  with  the  mukitude. 

The  ties  that  bind  men  together  are  bo  complicated  that  it  it 
not  passible  completely  to  soparate  tho  lot  of  the  innocent  &om 
the  lot  of  the  guilty.  The  evil  designed  by  the  law  for  a  dingle 
individual  bursts  its  bounds,  and  extends  itscdf  along  all  those 
connecting  ties  of  common  sensibility  which  result  from  the 
aifeetionB,  from  honour,  and  mutual  interest*.  A  whole  family 
ia  in  sutfering  and  in  tears  for  the  offence  of  one.  lint  this  evil 
iahereut  in  the  nature  of  things,  this  evil  which  all  the  wisdom 


PBIKCTTLEB    OF    THE    PENAL   COBf^ 


331 


^ 


and  oil  the  benevolence  of  the  legislator  cannot  entirelj*  prevt^nt, 
is  no  reproach  to  him  J  and  does  not  constitute  a  misapplication 
of  puni&hment.  If  the  father  is  compcUod  to  undergo  a  punish- 
ment for  his  offence^  that  punishment  raust,  in  the  nature  of 
things,  he  a  disadTuntage  to  his  children  ;  it  tiannot  be  avoided; 
hut  if  after  the  death  of  a  guilty  futher  the  patertal  Bucccssion 
is  raviahed  from  the  innoocnt  children,  it  is  a  voluntary  act  of 
the  legislator,  who  himself  tur&e  the  punishment  aside  from  its 
legitimate  thanntd. 

The  leg:islator,  in  this  reapectj  has  two  duties  to  fulfil.  In  the 
first  place  he  ought  to  avoid  punishtncntft  miBapplied  in  their 
primitive  application.  The  imiocent  son  of  the  gTcutcst  eriminul 
ought  to  reeyivc  triim  the  law  as  complete  a  protection  as  the 
most  illustrious  citizen.  In  the  second  placej  it  i«  necessary  to 
reduce  to  its  least  term  that  portion  of  misapplied  sufiering  whith 
falls  upon  the  innocent,  in  consequence  of  a  dii'ect  punishmfnt 
iuflicteil  on  the  guilt)-.  If  a  rebels  for  example,  is  condt-mned  to 
peqjctual  irapriaonmeut,  or  to  death,  everything  has  been  done 
against  him  which  should  he  done.  A  total  confificotion  of  his 
property,  to  the  prejudice  of  hia  heirBi  or  fit  least  of  his  wife  and 
chil(h't?n,  would  bo  a  tj-rannical  and  odloua  uct.  The  rights  of 
an  unfortunate  family  smitten  in  its  head  are  on  that  account 
only  the  more  Siicred.  A  national  treasure  compoacd  of  such 
spoils  is  like  those  impure  exhalatious  which  cany  in  their 
bosom  the  germs  of  diaea;5G, 

It  will  he  suflicitnt  to  give  a  simple  enumeration  of  the  mo^ 
common  cases  in  whiL-h  lejpslatora  have  misapplied  punishmeiits, 
by  making  thom  hear  upon  tie  innocent  for  the  Mike  of  an  oblique 
effect  upon  the  guilty. 

1st.  Conjiietithu. — A  remnant  of  barbarity  which  stilJ  exista 
throughout  almost  all  Europe,  It  ia  applied  to  many  offeneeSj 
espetiidly  to  crimes  of  stato.*     This  puniRhment  is  the  more 

*  Cou^cattOQ,  for  offences  of  st«te>,  ought  hardly  to  be  looked  upon  aa 
a  judicial  puEitshmont ;  for  in  cirU  warB^  fj^npi^all}-  apeEikJng^,  aa  both 
parties  act  in  good  fuith,  there  can  be  no  crimiiinlltj.  Confiscation  ift  ^ 
meMitre  pnrolj  hostile.    To  Itare  tboir  fottxniiafc  TasAaucNissi,  ^«j<£^>» 
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odious,  since  it  cannot  he  employed  till  the  dncgCT  h  pa^t ;  and 
tlie  more  imprudL'nt,  elnce  it  prolongs  anhnosities  and  a  spirit  of 
revenge,  uf  which  the  rcmembniuce  ought  to  be  effaced  as  sooo 
as  poetsible. 

2iid.  Corrvptiofi  of  Bhod, — A  cruel  fiction  of  the  Ijiwyers  to 
disffiii.se  tho  injustice  of  t-onfisctition.  The  innocent  grimtlsou 
cannot  inht-'rit  fi'oiii  the  innocent  grand£athei*,  bcetktise  his  riglita 
are  comiptod  tind  destroyed  in  passing  tlirou','h  thu  blood  of  ■ 
gnilly  iiithcr.  Tliis  eorruption  of  bloud  ia  a  fantastic  idea  ;  but 
thciX"  ia  a  con*urtion  too  retil  in  the  unders  tan  dings  and  the  heurte 
of  thuso  who  dishoautir  themselves  by  such  sopbisms. 

3nl.  ItOKti  of  Pfirile/faSf  ichcreby  an  entire  Corpoi'ntimi  U  punishtd^ 
for  (he  Mifihehatioiir  of  a  part  of  it*  Memhern.'—l'DL  Eughiud  thaj 
eity  of  Louduu  is  exempted,  by  a  purticulor  Act,  from  sueh  ain 
iuiiietiou  J  hut  what  city,  i/rhttt  corporation  ouijht  to  be  subjoctj 
to  it,  provided  its  privileges  ore  not  contrary  to  the  intertiat  trfj 
the  state  ? 

4th.  Diitmtroua  Lot  of  Ba/fUmh, — Tho  iucApftcity  to  inherit  iai 
not  here  referat;d  lo.  The  logs  of  that  right  is  no  more  a  lcg:al 
piinishmt'tit  in  case  of  bi^ytiu-dy  than  ia  the  case  of  youugtr  sons; 
imd  ciidloss  contests  migbt  ivsult,  if  heira  eould  be  broij^^ht  for- 
wai'd,  whose  birtb  bnd  not  the  attestation  of  imblicity.  iJut  the 
itieupaeity  to  fidiil  certain  trusts^  the  privation  of  many  pubUo 
rights,  t^j  which  they  arc  subject^  in  ecvciul  etatcs  of  Europe, 
is  u  truo  punishment,  which  fjiUs  upon  innocent  children  Ibr  a 
fault  of  iinin-udenee  eomnutted  by  their  parents. 

Eth.  Infmiy  attached  to  IJif  Ii<^h(ivffi  of  Permn*  (Mo  Aar*  eom- 
pu'ttrt^  ernam  Offvnceft. — Tbia  is  oot  the  place  to  consider  what 
appeittiids  merely  to  publie  opinion.  Opinion  in  this  respect 
hos  taken  the  character  of  anlipalhy  only  in  eonscfpKiH'o  of  mi*- 
takeaof  thelaw,  which  in  many  cai*ea  has  branded  tlic  families  of' 
crimiiiols.     This  kind  of  iajustiee,  little  by  little,  is  passing  away^ 

leaving  monitions  of  war  in  the  bande  of  tiie  enomy.  Dot*  a  prep^Qtion 
tpted  to  a  8tute>  of  war,  to  wbich  rccoarsG  ehoiild  be  bad  udJt  in 
trcnia  casea.  oa^^ht.  to  ceost^,  or  be  Bofbencd  qa  mucli  as  puBsIbU*,  ba 

«ooa  afi  Llio  dangtfr  ctaacB  tu  tfiist. 


^ 
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CHAPTER  V. 
Of  requiririff  Si'vuriiy  f&r  good  B»hamQur. 

To  require  security  for  good  beha\'iour,  i&  to  demand  of  a  person, 
who  IB  sueptcted  of  dt'sigiiiug  to  commit  some  nnliuvful  act,  'Ulat 
he  procure  some  other  person,  who  wilt  coTis*-*nt  to  undergo  a  cer- 
tain penalty,  provided  the  apprehended  otFem'e  ie  committed. 

At  first  viewj  this  appeftrs  contniTy  to  the  pnm-iplcs  above  luid 
down,  since  it  oxposcs  the  iTinoe!?nt  to  be  published  for  the  guilty. 
It  ought,  then,  to  he  justified  by  an  ftdvanta;»e  more  than  equi- 
vdent  to  that  evil.  Thig  advantjige  is  the  great  pruhability  of 
preveniing  an  ofli-nLp,  and  of  protfcting  the  goneral  seciirity  by 
individual  responsibility. 

The  gre-at  influence  which  it  fxercisee  over  the  condnct  of  the 
suspected  individual  constitiitcs  the  chief  merit  of  this  procedure. 
He  rfflecte  that  gt?nerou*  (riendft  have  g^ven  hira  a  decisive  pmof 
of  coafidenee  ur  attachment  in  risking  their  fortunt-s  and  their 
qtii<?t  to  pj-ot-cet  his  liherty  and  his  honour.  They  &re  hostages 
who  Imve  volunt^irily  smTendCTcd  thomselvea  on  his  account. 
Shall  ho  be  vile  enough  to  turn  their  kindness  against  themselveft? 
Shall  ho  quench  every  sentiment  of  gratitude  ?  Sbfdl  he  pnblicly 
doolorG  himsidf  a  traitor  to  Mend^hip,  and  eontlema  himself  to 
solitary  remorse  ?  But  suppose  him  imprudent,  fickle,  or  vicious, 
and  not  capable  of  restraining  hiineelf,  still  the  security  re*iuired 
of  him  ia  not  useless.  Those  who  thus  aro  responsible  for  him, 
being  interested  in  his  actions,  are  giiai'diiins  given  him  by  the 
law  \  their  vigilance  will  make  up  for  hia  neglect,  their  eyes  will 
clo&cly  watch  his  proceedings.  Beside  their  persomd  interest  in 
making  themselves  be  listened  to,  they  have  the  strongest  title  to 
be  beards  from  the  eerviC'S  they  have  rendered,  and  from  the  right 
wMch  thcj  ought  always  to  have  to  ^^ithdraw  their  accnrity,  and 
to  leave  the  Huspeeted  to  hia  fhte.  Such  is  the  operation  of  this 
means  in  preventing  ofFenees. 

tt  serrcH  in  another  way  to  diminish  the  alarm,  because  it  fiir- 
iiiahes  a  favum-able  iudieution  of  the  ehaructor  or  the  rcMiirccsof 
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the  suspected  individuaL  It  is  a  kind  of  contract  of  aesurance 
Ton  dcuiaDtl,  for  t'xomple,  tlie  impnsoumfjit  of  a  miui  wlio  baa 
attempted  to  do  yon  u  cf rtain  injury.  Ont-  of  liis  friends  prtsents 
himself,  and  disimtes  the  necessity  of  eo  rigorous  a  menus.  "  I 
ought  to  loiow  hint  better  than  you  do,  and  I  assure  you  that  you 
hiive  nothing  to  fear  from  him.  This  penalty,  which  I  consent  to 
p!iy  in  coBo  1  am  mistaken,  is  a  proef  of  my  belief  and  my 
ainoerity/' 

8uch  apfe  the  advantagts  of  demanding  eecurity  for  good  beha- 
viear.  It  may  produce  an  evil ;  but  that  evil  must  he  couijmred 
with  its  benofite,  and  especially  with  the  vigorous  measures  which 
it  ^onld  he  necessary-  to  employ  againf  t  suspected  pei-sons  if  this 
procedure  were  not  resorted  to.  Whenever  an  evil  results  to 
him  who  beeomea  Bccurity,  that  evil,  having  been  voluntarily 
ineurred,  produces  no  danger  aiid  no  altirm.  If,  through  an 
imprudent  zeal,  he  baa  become  security  with  his  eyes  shut,  tlio 
jusequeaees  eoneem  him  alone^  Kone  are  alarmed  lest  the  isame 
'evil  should  befall  them.  But  in  the  greater  number  of  cfises  this 
eugageraent  re&ulta  from  a  feeling  of  security.  He  who  becomes 
bound  i'oT  another  knows  better  than  anybody  else  the  character 
and  situation  of  the  person  for  whom  he  engages ;  he  is  well  aware 
of  the  ri^k  he  run?,  and  he  does  not  assume  it  except  with  the 
opinion  tliat  he  can  do  so  with  safety.  ^_ 

IjCt  us  now  eonsitder  in  what  cases  it  is  proper  to  employ  this  ^M 
means.  ~ 

let.  It  is  usefijl  for  the  prevention  of  offences  apprehended  from 
quarrels  of  hostility  or  honour,  especially  duels*  In  general  this 
class  of  delinquents  cannot  be  susjxHled  of  a  want  of  sensibility 
tf^  public  estet-m  ;  it  is  honour  whith  puts  them  in  hostile  array. 
Bnt  honour  does  not  cotomand  vengeance  more  positively  than  it 
forbids  ingratitude,  and  pgpecially  that  bhtek  ingratitude  which 
punishes  the  henefiM^tor  by  means  of  hts  very  benefit 

2nd.  It  is  extremely  wt-U  adapted  to  prevent  abuses  of  confi- 
dence, offences  which  violate  the  duties  of  a  trust.     Nobody  i^' 
compelled  to  undertake  such  and  such  employments ;  it  is  tit 
these  employmtfDtd  should  not  be  intrustt'd  except  to  mw 
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havCf  in  riches  or  reputation,  Trherewith  to  fiimish  a  suflficient 
guarantee  for  their  pood  behaviour.  At  the  same  time,  the  secu- 
rity which  is  exacted,  being  attached  to  the  office,  cannot  be 
offensive  to  anybod)', 

3rd.  This  means  may  have  a  pecuKor  utility  in  certain  situations 
of  poHtical  affaii's,  in  eafic  of  enterpnses  against  the  state  where 
many  delinquents  are  concerned.  Suck  men,  often  rather  misled 
than  perverse,  nourish  exalted  sentiments  of  offcetiou  and  honour, 
and  in  the  midst  of  their  revolt  against  aociety  almost  always 
prestrve  iutimato  relations  with  cat-h  other.  T\''hen  such  a  con- 
spiracy is  discovered,  the  conspirators  mo»t  euspecttMl  should  he 
compelled  to  giTo  security  for  their  conduct.  This  mcan^,  at  fir-st 
sight  so  feeble,  is  vcrj-  efficacious — not  only  because  the  princi- 
pals, seeing  themselves  watched,  take  the  alarm ;  but  because  the 
eeutiment  of  honour  of  which  we  have  spoken  ftirnishes  a  real  or 
plausible  motive,  a  motive  founded  upon  justice  and  gratitude, 
for  renouncing  the  enterprise. 

4th.  When  sureties  are  required  to  prevent  the  escape  of  an 
accused  person,  there  is  the  advantage  of  restraint  upon  the  par- 
tiality of  the  judge.  Wi^i>ut  this  conilitiou  a  coiTupt  magis- 
trate, or  one  of  too  easy  temper,  under  pretext  of  a  provisioaal 
enlargement,  might  withdraw  an  accused  criininol  from  eorpurol 
or  even  pecuniary  punishment,  and  change  a  severe  penalty  into 
i»in)plc  banuhmcut.  This  nbuse  becomes  impossible  when  tha 
judge  ctLunot  set  the  accused  at  liberty  except  upon  sufi&cient 
Beeurity* 

Only  a  singlo  word  is  necessary  as  to  the  penalty  to  which  tho 
sxireties  should  be  subjected.  That  penalty  should  he  pecuniary, 
and  never  anything  else.  Any  afllictive  puniiihment  would  be 
revolting,  and  would  not  ftimish  an  indemnity. 

It  ia  true  that  a  i>c'cuniary  punishment  may  bring  on  the 
imprisonment  of  the  sureties^  in  case  they  are  nut  ublu  to  pay 
their  bonds.  But  if  they  were  insolvent  when  they  bucoma 
sureties^  they  have  deceived  the  court.  If  their  insolvency  is 
posterior  to  thcii-  suretyship,  on  the  occurrence  of  that  event 
they  ought  to  have  withdrawn  their  security  by  an  application  to 
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the  oourt.  However,  as  in  the  case  of  other  msolvoncifs,  attra- 
tion  must  be  pjiid  to  circumstanoes ;  fTAnd  TQOst  be  djBtirigui.'lird 
from  misfortune.     If  tlie  surptyship  ttos  the  cause  of  insolvency, 

in  that  case  purlieuhir  indulgence  is  needed. 


CHAPTEB   TI, 

Ths  Cheici  of  PuninhmmU, 

order  thiit  n  punishment  may  tidnpt  itsulf  to  the  rules  of  pn>* 
portion  above  luid  down_,  itfihouldhaTo  the  Pjlloiviap: qualities; — 

1st.  It  oiiffhf  to  he  Huncepdhh  of  more  or  IffSy  or  dhisihle^  in 
order  to  cctufoiTQ  itself  to  varlaLionH  iu  the  gravity  of  otTenccs, 
Chronic  punicJimeats,  such  sis  imprit»omaent  and  hmiisbinent, 
possess  this  quidity  in  an  eminent  degrt-cn  They  aiv  divisible 
into  portiouH  of  nny  requisite  magnitude.  It  la  the  same  with 
pt'CHuittry  |junLslimenls. 

2nd.  Eqml  to  lUclf, — It  ought,  to  a  certain  extent,  to  be  the  ■ 
*«iiTin  for  nil  individuals  c^ty  of  the  same  offcnre,  being  made  to 
pniTcapfmd  to  their  diill-rcnt  mensurcs  of  scusibiUly*  Tbie  de- 
mands (itttntion  to  age,  sex,  condition,  fortune,  illdi^^dua^  habits, 
and  maTiy  other  circumstancee ;  otherwise  the  male  Domiiml 
punishment,  btinj;  often  found  too  R-'vere  for  pome  per&ous.  too 
mild  for  others,  will  oA-ershoot  the  mark,  or  will  fail  to  rcAch  iU 
A  tlue  fixed  bj  law  will  never  be  a  puni&hment  equal  to  itself,  on 
account  of  diiTcrcnoca  of  fortune.  Banishment  has  tho  soBio 
inroijvcnjeneu  ;  too  eevore  for  onOj  to  another  it  i^  Dothing. 

3nl.    Cmtiiii^imrtihh, — If  a  muoi  haa  two  uffencca  before  las 

eyes,  tho  law  ought  to  give  Uira  a  motive  to  ahstiiin  from  tlio 

iter.     He  will  have   that  motive,   if  he  can  sop  that  tho 

JfTwtcr  oftonoe  will  draw  upon  him  a  greater  punishment     It 

ought,  tlion,  to  ho  in  his  powor  to  oompare  these  punialimcnts,  to 

mcEifture  tbeir  different  degrees. 

There  arp  two  methods  of  fiilfi.Uing  this  ohjcrt.  1st.  By  adding 
tn  a  givon  punifthmpnt  another  quantity  of  punisbmont  of  tho 
fctmi'  ^ind  ;  fi.r  cjiampLc,  to  tivc  Veai'b'  impiisoiLment  Tmi-  vu,  h  aa 
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offence,  t'^^'O  years'  additional  for  sufh  ftn  nggravation.  2nd.  By 
adding  a  puiiiahraent  of  a  difftTent  kind ;  for  pxamplo,  to  five 
years'  im  prison  men  t  for  such  an  ofFonce,  public  ignominy  for  such 
an  (i.^grra%*ation. 

4rh.  AnnloffoHS  to  the  Ofince. — The  punishTOGnt  'wiU  more 
eaBiIy  engrave  itself  on  the  memory,  it  will  present  itself  moTP 
strongly  to  iho  imaginatioDj  if  it  has  a  resemhlHTice,  an  anrdogy 
to  the  offtnco,  a  commoTi  characttT  with  it.  The  Irx  taltonte  ia 
fldmirfthlf  in  this  respect — Ah  ffje  for  an  fj/tf,  a  tooth  for  a  tooth. 
The  most  imperfect  understanding  is  capable  of  oonnectiag  theee 
ideas.  But  these  sort  of  ponichments  ftre  rarely  practicable,  and 
in  mo9t  cases  would  he  t^o  expensive. 

There  are  other  means  of  analogy.  Seaxh  out,  for  example, 
the  motives  of  offences,  and  gcntnilly  you  will  recognise  the 
dominant  passion  of  the  offender,  and  you  may  punish  him.  accord- 
ing to  the  proverbial  saying,  with  the  instrument  of  his  sin. 
Offencea  of  cupidity  will  best  bo  punished  by  pecuniary  fines, 
when  the  wealth  of  the  offender  admits  it ;  offences  of  insolence, 
by  huniilintionp  offuaces  of  idleness,  by  compulsory  labutirj  or 
forced  rest, 

j5th.  Exemplary. — A  real  punishment  which  should  not  bo  ap- 
parent would  be  lost  upon  the  public.  The  great  art  tousiata  in 
augmenting  the  apparent  punishment  witbout  nugiaeutiag  the 
real  punishment  Tbis  mny  be  accomplished,  cither  in  the  fiuleC' 
tion  of  the  punishments  themselvea»  or  by  accompanying  their 
execution  with  striking  solemnitica. 

Tlie  mdQ-da-fe  wouUl  be  one  of  the  most  uaefiil  inventions  of 
jurisprudence,  if  iiiat<?ad  of  being  an  act  of  faith  it  were  an  act 
of  justice.  What  ia  it  but  a  public  cJCecutJoBj  a  solemn  tragedy 
which  the  le^^isktor  presents  to  the  agaemblcd  people;  n  tragedy 
truly  important,  truly  pathetic  by  the  ead  reality  of  its  eatas* 
trophcj  and  by  the  greataess  of  its  object !  The  preparations, 
the  scenery,  tho  ornaments,  eanuot  be  too  studied,  since  upon 
theai  the  effect  principitUy  depeads.  The  tribunal,  the  scaffold, 
the  di"e98cs  of  the  offluen*  of  justice,  the  habiliment*  of  the 
emuiaalA,  the  rdi^oue  service,  the  procession,  tdl  tho  accompam- 
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mcnts.  ought  to  bear  a  grave  and  inoumftil  ehnracLcr,  "Wbt 
should  not  the  exoc-'ution^M  bo  t'ovt^red  -mth  a  monrniti^  crape? 
The  terror  of  the  sPeae  would  be  inci^ofL^d  by  it,  and  at  tbt-  earao 
time  these  useful  et-tvants  of  the  state  would  ho  concealed  from 
the  Tiujust  hatred  of  the  people.  "Wt-re  it  possible  to  koop  up  tho 
illufdon,  ftU  might  pa^s  in  efflgr.  The  reality  of  punishment  U 
only  necessary  to  maintain  the  appearance  of  it. 

6th.  £coriOtOfe(iL — That  is,  punishmonta  should  havo  only  that 
degree  of  severity  sibsolutely  neopsaary  to  answer  their  and.  AU 
beyond  is  not  only  so  much  auporfluoua  evil,  but  produees  a  mol- 
titudc  of  incnnvonienceSj  which  intercept  the  ends  of  justiee. 

Pecuniary  punishments  are  highly  cconoioical,  since  all  the 
evil  felt  by  him  who  pays  turns  into  on  advajitage  for  him  who 
receives. 

7th.  J^fmim'iU  or  Eft^olcahle. — Tt  is  necessary  that  the  datn^ge 
inflicted  should  not  ho  ab&olutely  iireparahle,  aince  unfortunately 
caws  may  occur  in  which  the  infliction  may  he  BubsfquentJy 
discovered  to  have  been  without  lawful  cause.  As  long  as  testi- 
mony ifl  suaceptible  of  imperfection,  as  long  an  appcaranees  mav 
be  deceitful,  aii  long  03  men  have  no  certain  critcjiou  whereby  to 
distiaguish  truth  from  falsehood,  one  of  tho  most  important  pre- 
cautions which  mutual  aecurity  requires  is,  not  to  admit  of 
punishments  absolutely  irreparable,  except  upon  the  clearest  c?vi- 
denc0  of  their  neceaiity.  Have  we  not  seen  all  the  appearances 
of  crime  accumulalod  upon  the  head  of  a  culprit  who&e  inni>a?nce 
was  demonstrated,  when  nothinj^  remalucd  but  to  lament  over 
the  mistiike  of  au  an'ogant  precipitation  ?  Weak  and  ineonsiatent 
that  we  are  !  We  judge  like  fallible  creatures;  we  punish  aa  if 
we  could  not  be  deceived  I 

To  thcBe  important  qualitiee  of  punishment  three  others  may 
he  added,  of  Ic&s  extensive  utility,  hut  to  he  aimed  at  when  it  is 
possible  to  procure  thorn  -without  detracting  fi-om  the  great  object 
of  exumpfe. 

Ist.  It  is  ft  great  merit  in  a  punishment  to  contrihuto  to  the 
re/ortnatinn  of  ihe  ofind^,  not  only  through  foar  of  being  puiiiidiL'd 

-un,  but  hy  a  change  in  his  chaructet  and  habits*     This  end 
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mfty  be  attained  by  studying  tbe  motiTe  whieK  produced  the 
oflience.  and  by  applying  a  pmiiahment  which  tends  to  weaken 
that  motive.  A  house  of  eorreetiun,  to  fulfil  this  ohjt'ot,  ought 
td  admit  ft  separation  of  the  delinquents,  in  order  thai  diflefent 
means  of  treatment  may  be  adapted  to  tho  diversity  of  their 
mortt!  condition. 

2T>rL  Ttikiftg  iiwff^  thi  potefif  of  doing  Injnnj. — ^It  is  mucb  easier 
to  obtain  tliia  end  than  the  prtceding,     Mutilatious  and  perpetual 
impriajnmeiit  possess  this  quality.     But  the  spirit  of  this  maxioii 
leaiJa  to  an  extpasive  rigour.     It  is  this  which  haa  rendered  the 
punishment  of  death  eo  fre(|Ueut. 

Tf  there  are  cases  in  which  it  b  possible  to  deprive  the  offender 
of  the  power  of  doing  injury  otdy  by  taking  away  his  life,  it  is 
upon  very  extraordinary  oeetisions ;  for  example,  in  civil  wars, 
where  the  name  of  a  leaderj  as  long  aa  he  lives,  is  enough  to 
iatiarae  the  passions  of"  a  tmiltitiido*  And,  even  in  euch  cases, 
death  inflicted  upon  actioua  of  a  character  ao  equivocal  ought 
rather  to  he  lookud  upon  as  an  act  of  hostility  than  as  a  punish* 
meet. 

3rd.  Tb  furttinh  an  indemnii^  to  (he  tnjured  party  is  another 
useful  quality  in  a  puniihment.  It  is  a  Tuoans  of  aceoraplishin^ 
two  objetta  at  once, — punishing  an  oifcnco,  and  repaiiirig  it : 
removing  the  evil  of  the  first  order,  and  putting  a  atop  to  alann. 
Thia  is  a  ciiaracteriatic  advantage  of  peuuniarj'  punishments. 

I  conelude  thia  ehaptrr  by  a  general  obser^'ation  uf  the  highest 
importance.      T/ie  le^ixhitor,  in  the  choice  of  piminhmcutft^  on^Mi 
carcfulii/  to  sroid  tuch  a«  thock  ettahUuhed  prtjudicflJt,     If  there  ■ 
has  been  formed  in  tho  minds  of  the  people  a  decided  aversion  to 
a  ffiven  kind  of  punishment,  thougli  it  has  all  the  other  n?quiBit& 
qualities,  it  ought  not  tobeadraitti-d  into  the  penal  code,  becfiufie 
it  would  da  more  harm  than  good.     In  the  first  place,  it  is  w( 
ei'il  to  inspire  the  public  with  a  painful  feeling  by  the  eatahlish* 
ment  of  an  unpopular  punishment.     It  is  no  longer  the  guilty 
alone  who  are  punished.     It  is  the  most  innocent  and  tender- 
hearted persons  upon  whom  is  inflicted  a  punishment  very  real, 
though  it  has  no  particular  name,  by  wounding  their  sen^ibiEty, 
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br&Ting  their  opmion^  and  preeenting  to  them  the  image  of  rio- 
fence  and  of  tyrfiDny-  What  can  he  expected  from  conduct  w 
injudicious  ?  The  legislator^  hj  despising  public  aentuneot, 
imperceptibh'  turns  it  a^inat  himself.  He  lo&e»  the  roluntary 
Assistance  which  individiialB  lend  to  the  execution  of  the  law 
when  the;  are  content  ^ith  it  ^  the  people^  instead  of , being  hii 
-ftseistantB,  are  his  enemios.  Some  endesrour  to  facilitate  the 
>^68cape  of  the  ^111117;  others  feel  a  scruple  at  denouncing  them; 
'vitDesBee  he^tatc  to  testi^;  there  i?  formed  insensibly  a  fatal 
prejudice,  whieb  attache  a  kind  of  Ehame  and  of  reproach  to  ^o 
service  of  the  law*  This  general  discontent  may  go  furthtT^  it 
eometimes  bursts  out  into  open  resistance  to  the  officei^  of  justice, 
or  to  the  execution  of  sentences.  A  suecess  ngainst  HUtbfirity  in 
regarded  by  the  people  as  a  victory ;  and  the  unpunished  delin- 
quent triumphs  over  the  weakness  of  the  laws, 

"What  rendera  punishment*  unpopular  is  almost  always  their 
bad  selection.  The  more  the  penal  code  is  cnnibrmed  to  the 
rules  we  huve  laid  down,  the  more  it  wiE  Focnre  the  enlij^btmed 
esteem  of  the  wise,  and  an  approbation  of  feeling  on  the  part  of 
the  uiuUitude.  Such  punishments  will  be  thought  just  and 
moderate.  Ercr)*body  vriU  he  struck  with  their  propriety,  their 
analogy  to  ofFeacea,  and  ^^ith  that  scale  of  gradation  by  which 
Bggravatiott  of  puni*ihment  is  made  to  correspond  to  aggravation 
of  offence,  and  raildoess  of  puniahrornt  to  smallnesa  of  oflence. 
This  kind  of  merit,  ftuinded  upon  domestic  and  fiimiliar  notirma, 
is  level  to  the  compi^hension  of  every  mind.  Nothing  is  more 
fit  to  give  the  idea  of  *  paternal  government,  to  inspire  confidence, 
to  make  public  opinion  net  in  concert  with  authority.  When 
the  people  are  on  tho  side  of  the  bws,  the  tihtmees  of  esoflpe  are 
reduced  to  their  lowest  term. 
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3^*  JTfWj  of  FtmishmnU, 

Thxbe  ls  ao  pnnishment  which,  taken  eepamtelir,  utiitea  all  the 
requisite  qualitioB.  To  rtttain  that  end,  it  i&  neeesfmiy  to  have 
a  choice  nmong  niiiny  pimiBhments,  to  Tory  tiicm,  and  to  make 
sevcrfll  of  them  enter  into  the  samo  infliction*  Medicine  has  no 
panacea.  Different  means  must  be  reonrreJ  to,  acoording  to  tha 
nature  of  cIiBordcrs  and  the  tt-mperament  of  the  patient.  The 
art  of  medifine  tsonsieta  in  fitudying  all  remedies,  in  combining 
them  and  in  putting  tht^m  into  operation  accordiug  to  circum- 
atancea. 

The  catalogue  of  punishments  is  the  same  with  that  of  o£f{^nce3. 
The  same  evil  done  by  authority  of  the  law,  or  in  Tiolation  of  the 
law,  mil  constitute  a  piimsbment,  or  an  offeneo.  The  nature  of 
the  eiil  is  the  game^  but  how  ditlVrent  the  effect !  The  offence 
spreads  alarm ;  the  jmnishmcnt  re-eBtabLishea  af^urity-  Offence 
ia  the  enemy  of  all  ;  punishment  is  the  cammon  protector. 
Offcnoe^  for  the  advantage  of  a  Bingle  person,  produces  a  universal 
evil;  puni^ihuient,  by  the  sufferings  of  nu  individual,  produces  a 
general  good.  Saapcad  puuiahmcnt,  the  world  becouies  a  &ccuo 
of  robbery,  and  society  is  dissolved.  He-establish  it,  and  th.e 
pBissions  grow  ealm,  order  is  restored,  and  the  weakness  of  each 
individual  is  sustuined  by  the  protection  of  the  public  force. 

The  whole  matter  of  punishment  may  be  distributed  under 
following  beads: — 

lat.  Capital  PunUhmenU. — Sucli  as  put  an  immediate  end  to 
the  life  of  tlie  offender. 

2nd.  AJiidivfi  Pam&hments^ — Such  as  consist  in  con^oral  auf- 
feringa^  but  which  produce  only  a  temporary  effect,  aa  ilagellation, 
compulsory  fiieting,  4c. 

5rd.  Itiddibk  Piini)fhmmts,—^\xi:h.  eis  produce  a  permanent 
effect  upon  the  body,  as  branding  and  amputation. 

4th.   Ignominhm   ^unt)tAmeniif.— Their    principal    aim    is    to 
IB  contempt  of  the  spectators,  e^ad  to  make 
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btm  bo  looke^d  upon  as  unworthy  the  society  of  Lis  old 

The  amt-nde  hanorahU  is  an  example. 

5th.  PfiniUiittal  Punt'shmmU, — Destiucd  to  awaken  the  eenti-' 
ment  of  shame,  and  to  expose  to  a  cprtain  degree  of  coneure. 
Thty  are  not  sovere  or  public  t-nqu^b  t<i  bring  on  uifamyj  nor  it 
make  the  offender  be  lookod  upoo  as  unworthy  the  aocietj-  of 
former  companionii.    It  i&,  in  faot,  mch  cha^tiac^meDta  as  the 
that  a  fflthipr  has  the  power  to  infliot  ui>Lm  his  children,  and  which 
the  most  tender  father  would  feol  no  &cmple  at  intiietiug  apoo, 
tho  child  be  mofit  loved. 

6th.   Vfironic  Punishments. — Their  principtd  rii^our  conwHts  ii 
their  duration,  so  that  Ihoy  wotdd  be  idmost  nolhing  if  it  wfn»i 
not  for  that  circuaa stance.     Banishment  and  imprisoumezit  aro 
examples.     Tliey  may  he  porpttual  or  temporary. 

7th.  PutmhmnU  smp/^  rniriHive, — Those  which,  wSthotil 
participating  in  any  of  the  preceding  characters,  consiat  in  some 
rostrtdntf  some  restriction,  iu  being  prt^ventcd  from  doin^  wbut 
one  would  desire ;  for  exauiplp,  tbo  prohibition  to  excrcist)  a  cer- 
tain profession,  the  probilvitinn  to  frequent  a  certain  plact* . 

Stli,  Putn*hmeHt»  eimj/h/  coMjuiUtrtt. — Those  which  oblige  a 
man  to  do  a  thing  from  which  he  would  wish  to  be  pxcftptedpi 
for  exampb',  the  obligation  to  present  one's  self  at  certain  timed] 
before  au  oflircr  of  justice.     This  punishment  consists  not  in  the 
tiiinp  itself,  but  in  the  inconvenience  of  the  constraint. 

9th.  Pfcnniarif  Puninhments, — They  eonsist  in  depriving  the 
delinquent  uf  a  sum  of  money,  or  of  some  article  of  actual  pro^ 
perfy. 

KHb.  PunishmeniB  quasi  pocuninry. — They  coofiist  in  depriving 
the  offender  of  a  kind  of  propeity  iu  the  serriees  of  individuals, 
— pure  and  i^iraple  scrrices,  or  fiervicea  combined  with  eozoe 
pecuniary  probt. 

1  Itb.  Chiirueteristf'c  Pamshmenh, — Punishments  whjtH,  by 
means  of  some  analog}*,  present  to  the  ima^atioD  a  livfly  idea 
of  the  oftence.  These  panishmcnts  do  not  properly  form  a  9epA'^ 
raU)  cluiHS  ;  ihey  are  Uistriljutcd  among  all  the  others,  ignominions, 
aitiol,   odiictive,   &c.      A  characteristic   punishment   is   a 
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manner  of  indictuig  one  of  the  preceding  puniBlimenta  with 
ftamccircumstauctt  which  has  relation  to  the  nature  of  the  offence- 
Suppose  a  founttTfciter,  instead  of  being  punifihed  with  death, 
were  condemned  to  Bomt?  otlier  puaishmenta,  and,  among  other 
things,  to  be  branded  indelibly.  If  the  word  roimUrf^itn'r  were 
branded  on  hi&  forehead,  and  upon  each  cheek  the  impreee  of  a 
pieet  of  cftrreiif  monrtj^  this  puiiibhinent,  recalling  the  yiFence  by 
a  sensible  image,  would  be  emiuenlly  ehametoristic. 

In  a  house  of  coirectioa,  the   delinquoTits,  Bccording  to  the 
diversitj  of  their  offenceSj  should  be  obliged  to  wear  emblcraaticjaij 
dreases,  or  other  exterior  marks  of  some  striking  nnalogy*     Thua 
the  notion  of  their  offence  would  become  inseporuble  fttira  them ; 
thL'ir  mere  presence  would  be  like  a  new  proclamiition  of  the  law ; 

I  and  the  hope  of  esciiping  this  i»hame,  bj'  i^suuiing  a  common 
dress,  would  be  a  powerful  attraction  to  engage  them  to  good 
coruiact, 
^B  Justification  of  rariety   in  Puni»hme»U, 

Ws  have  already  seen  that  the  choice  of  punishmenta  is  the  result 
of  ft  multitude  of  considerationa,  that  they  ougLt  to  be  auseeptible 
of  more  or  lesa^  equal  to  themselves,  commeasurable,  analogous 
to  the  offence,  exemplaiy^  oeonomical,  reformative,  popular,  &jC, 

We  have  seen  that  a  single  punishment  never  can  have  all  thcM 
qualities,  that  it  is  necessary  to  combine  them,  to  vary  tbem,  to 
assort  them,  in  order  to  find  the  composition  which  we  mied. 

If  a  t^odo  founded  upon  theae  principles  wore  only  a  project,  it 
might  be  regarded  as  a  fine  Rpeculaiion  impoeinbie  to  be  realized. 
Cold  and  indifferent  men  who  are  always  armed  with  a  des^pairing 
incredulity  wherever  the  happiness  of  mankind  is  concemedj. 


CHAPTER  M:II. 
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A&d  as  dLfifffl«es  rory,  olds  mnst  vary  ; 
A  tboDffimd  kinds  of  01,  a  cliousftnd  curea. 
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ivonltl  not  want  that  common  reproach  of  impracticabtlity,  bo  con- 
venient to  idleness  and  so  flattering  to  self-love.  But  the  work  is 
done,  the  plan  ia  exwuted ;  a  penal  code  has  been  constriict*Ml 
upon  tlicRD  prinuiplea,  and  that  eode,  in  which  all  thtse  rules  are 
scrupulously  ndhurod  to,  has  no  (luality  more  remurknble  tljonita 
rlearncss,  its  pimjiUcity,  its  precialon.*  All  pemd  legislation 
hitherto  known,  without  having  acijorapli&hcd  a  moiety  of  the 
object,  is  iniinitely  more  coraplicatod,  more  vague,  more  diffictilt 
to  comprcbond. 

It  has  been  uccoasary  to  seek  out  a  great  variety  of  punish- 
ments, to  adapt  them  to  each  oireace,  Mid  to  inreat  new  muana  of 
rendering  them  exemplary  and  characterialic.  But  the  same 
persona  who  will  agree  to  the  grncral  proposition  that  these  two 
qualities  ftre  esaentiiil  nill  perhaps  be  consttintly  revolting  againfit 
their  applicatiou.  PunishmL-nts  natuniljy  excite  antipathy,  and 
even  horror,  when  oonaidered  scptimtt'ly  from  offeneca.  Besides, 
opinions  upoa  a  matter  submitted  to  sentiment  and  imagination 
are  so  floating  and  capricinua,  that  the  same  punishment  which 
would  excite  the  inJignution  of  one  oa  too  severe,  would  bo 
blamed  by  auother  as  too  mild  and  quite  Lncfficacioiis. 

I  wieh  hero  only  to  anticipate  aa  objection.  A  penal  systeni 
ought  not  to  be  thought  cruel  because  it  includes  a  great  variety 
of  punishment  a.  The  midtiplicity  and  the  variety  of  puuishments 
prove  the  industry  and  the  earea  of  the  legislator.  To  have  but 
one  or  two  kinds  of  punishment  is  nn  effect  of  igpaoraice  of  prin- 
ciples, and  of  a  barbarous  contempt  of  proportion,  I  might 
mention  stiites  in  which  despotism  is  all*powerful  and  civilization 
but  little  advanced,  where  it  may  he  f^aid  that  but  one  kind  of 
punishment  is  known.  The  more  we  study  the  nature  of  ofencea 
and  of  motiveSf  the  more  we  examine  the  diversity  of  ['biiractcr* 
and  cireumatances,  the  more  we  shall  feel  the  necessity  of  employ- 
ing different  means  to  counteract  them. 

•  TliiB  reffrs  to  the  penal  diviBion  of  that  FwvT'fTSorl  Cntfe,  to  tbo  eon* 
fltmction  of  wliich  Bpntbam  devoted  the  §rreatflr  part  of  hia  lift?.  It  hAs 
not  been  publishod.  and,  indeedi  was  never  finiehed  to  tbe  aatiafactioii  of 
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^f  Offences,  those  interior  enemiea  of  society,  which  carry  on 
against  it  an  obstinate  and  variod  war,  display  all  the  instincts  of 
miachicvoiis  auimala  i  some  employ  riolence  ;  othore  have  rtTourso 
to  stratagem— ^tht-y  know  how  to  assume  an  inEnity  of  iihapoB  and 
eveiywhere  keep  up  a  secret  correspondence.  D'  they  have  been 
comhated  without  buiiig  eocquered,  if  the  revolt  eontijiUes  to 
subsist,  it  must  be  printipally  uscribed  to  tbe  defect  of  legal 
tactiua  and  of  the  instruments  hitherto  employed  to  suppress 
them.  Certainly,  there  needs  as  much  talent,  cdlciUation,  and 
pnidencG  ta  defend  society  aa  to  attack  it,  and  to  prevent  ottences 
as  to  commit  tht'in* 

Ta  determine  whether  a  penal  code  is  ngorous,  observe  how  it 
punishes  tbe  mnet  (gammon  offences^  those  a^inst  property*  The 
luws  tvery^'hL're  have  been  too  severe  upon  this  point,  because, 
punishraunta  being  ill-ehoBen  andmisappHed,  it  has  been  attempted 
to  compensate  by  rigour  what  was  wanting  in  justice.  It  is 
neceBsary  to  be  less  prodigal  of  punishment  as  respects  offences 
which  attack  property,  in  order  to  deal  it  with  more  Beverity  upon 
offences  which  attiwk  the  person.  The  first  ai-o  susceptible  of 
indemnity ;  the  others  do  not  admit  it,  at  least  not  in  kind.  The 
evil  of  offences  against  property  may  bo  reduced  to  a  trifle  by 
means  of  insurances ;  while  all  the  treasure  of  Potoai  cannot 
recall  to  life  one  miu^lerGd  person,  or  calm  the  terrors  spR-ad  by 
such  a  crime*  But  the  question  is  not  whether  a  penal  code  be 
more  or  lees  severe  ;  that  is  a  wi'ong  view  of  the  subjwt  The 
ouly  question  is,  whether  the  se^'erity  of  the  code  bo  necessaiy  or 
not. 

It  is  cruel  to  expose  eren  tho  guilty  to  useless  sufferings ;  and 
such  is  the  conse[|uenceof  punie^hmcnts  too  severe.  But  is  it  not 
more  cmel  still  to  leave  the  innocent  to  suiter?  8uch  is  the 
result  of  punishments  too  mild  to  be  efficient 

'We  may  conclude  that  variety  in  punishments  is  one  of  the 
perfections  of  a  penal  code,  and  that  the  more  repu^aut  to  a 
sensitive  heart  is  the  search  for  these  means,  the  more  nccessarj' 
is  it  that  tho  legislator  should  bu*  so  penetrated  wilh  humanity  as 
to  gain  this  victory  over  himself,     TVas  Sanigrado,  ^V^iwa  ^li:^ 
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physic  coneistcd  in  bleeding,  more  huTDone  than  Boorhaarc,  who 
coDBidtcd  all  nature  to  discoTcr  new  reniGdies?''^ 

*  The  ideas  augx^tc'^  ^"  ^^^^  chapter  ara  >i»qwx]ided  At  mnoh 
lenj^tli,  and  tuBtoined  by  Additional  ar^^mnentAi  in  the  Theory  o/  r'unUK- 
tncniiy  which  is  one  of  the  works  of  Bentham,  compiled  ojid  publiahod  bjr 
Dutnont.  Notwithstanding  all  the  retuomagfl  of  Beatham  upon  the  sub- 
ject of  dfirei^itj^  of  punishmetit,  I  un  oonslruned,  by  bis  o^m  principlei, 
to  adopt  tha  opinion  that  impritonmfKtj  wiooslf  modified,  le  the  only 
pimislimont  which  the  legislator  need  employ,. — with  tho  exoep^^o■n  of 
thoao  satisfaetwiuii  pBi-aniliiy  ftnd  honorary,  wliich  ODght.  to   form  b  piut 

ofofcry  eoda^  and  which  iu  a  corCaiu  seose  maj  be  regarded  as  puniab- 
mctits, 

Impriaonmeat  eombmes  all  the  qiwilitiM  enumerated  by  Boothatn  »B 
deaimble  in  &  punishmoat.     1.  It  is  peculiarly  mscvptibU  of  morg  or  Unt, 

2.  It  may  easily  bo  niaile  equal  fo  ifae^f— that  ia,  nniform  in  itn  eeverity  op 
respePtP  the  ptimshnii^nt  of  different  offenders  gnijty  of  the  iifinio  oJlfonofl* 

3.  It  ia  eommeaaurable  in  a  high  dc^r^o.  4.  It  is  ej'cmplarit^  iEiasmuch  W 
a  g;aol  ia  a  eotiRtant;  uraruing  to  offcDdors.  6.  It  ta  it&mmnicat^  or  may 
eiuiily  be  modo  ao  by  proper  airangemijntB,  and  that  too  in  more  seaaea 
than  one ;  for  white  it  is  oonsidoreKl  as  a  paniabme&t  both  by  the  nSbnder 
and  the  public,  instead  of  inflicting  any  injury  on  the  offender,  in  many 
cases  it  may  be  made  to  confer  upon  him  a  high  degree  of  benefit,  botlipby- 
aicnl  and  mora] ;  and  as  rcapectg  the  peconiaiy  eutpenae  to  the  public,  every 
f^ioK  mo]-c  houBeaof  dut«ntion  excepted,  might  bo  made,  ai;dDag;ht  to  b^ 
miMli\  tt>  enpport  itaelf.  6»  It  ih  n'miftfible^  pnd  qnitc  aa  revoeuMe  aa 
any  otber  pnuinhini^nt.  7<  It  also  may  im  regarded  oA  anala^wus  lo  tha 
ofence^  mam  every  nffeDC-o  i>onNLBts  !□  au  abut<e  of  ]ib£!rty  aad  power,  and 
ia  properly  puniabetl  by  o  reatraiut  of  liberty  and  power. 

It  alaa  posaesBes  in  a.  high  degree  two  of  tbe  other  qoalitiefl  esteemed 
by  BeicithiLm  aa  important^  though  loas  bd  than  thoso  above  mentioaod, 
1.  It  haa  a  tendencif  to  reform  Ih^  offender,  by  removing  him  from  tho 
temptations  of  liberty,  and  giving  rirtttona  motivea  an  opportunity  to 
regain  on  ascendancy.  £.  It  t&kea  away^  ao  long  aa  it  laata,  which  may 
be  for  along  titne,  the  pfywifr  ofdoin^  injury. 

It  ia  a  point  of  tha  bigliest  importance  that  severity  of  pnoiahmant 
ehanld  be  proportioned  to  magnitude  of  offenoea,  and  that  according  to 
a  sc&la  aimplei  and  easily  tu  bo  undcratocd.  Variety  of  kinda  in  poniah- 
meat  aecms  bo  be  inconsistept  with  thia  caaentint  objact,  for  by  what 
common  measure  ■hall  we  calcnlato  them  ?— Low  many  lashes  are  eqoi- 
valent  to  how  many  daya  of  imprisunmDut  P  Thi4  ia  a  matter  of  flupy 
upon  which  no  twt>  men  will  agree* 
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CHAPTER  IX. 

Mxaminatuin  of  some  Common  Punishmgnts. 

'ArrucTm,  Ppotshicbsth. — These  are  not  good  for  all  offenceaii 
"because  th^y  cannot  exist  in  a  slight  degreo,  or  at  least  only  in 
case  of  persona  in  a  state  of  the  lowest  degradation.  Every  cor^ 
poral  pumahment  publicly  infiicted  is  infamaua.  Inflicted  in 
private,  it  is  lesB  inlianiouH,  but  it  is  not  exemplary 

The  moat  common  afflictive  punishment  ia  whippiugi  In  ita 
ordiaoT)'  application,  thia  punishment  haa  the  ittconrenience  of 
not  being  c<iual  tg  iia<?lf ;  it  varies  from  the  alighlest  pain  to  the 
most  atro(;iyU9  torture,  and  niuy  even  result  iti  death-  Everything 
depends  upon  the  kind  of  lash,  the  force  of  the  application,  and 
the  teraptratncnt  of  the  individual.  The  Icgiahvtor  who  orders 
this  punishment  knows  not  what  he  does ;  the  judge  is  nearly  aa 
ignoraot ;  ita  execution  will  always  be  in  the  highest  de^^ree 
arbitrary  and  uncertain.  In  England,  whipping  is  usual  for  such 
thefts  as  juries,  by  a  humane  perjury,  declaim  to  be  below  the 
value  of  a  shilling.  This  punishraeut  ia  a  revenue  to  the  eiecn- 
tiollCT.  If  the  deUur|ueut  auffera,  it  ia  only  beeausu  he  has  no 
money  whejxjwith  to  purchase  the  impunity  of  a  mock  infliction* 

lyDELiBLB  PtJKi3nJiKNT3.^— Indelible  affiictivo  punishmenta, 
taten  separately,  are  not  capable  of  graduation.  The  mildest 
cf  them  has  a  very  high  degree  of  severity.  Some,  such  aa 
branding,  only  disfigure  the  person;  others  take  away  the  use  of 
ftomo  limb ;  others  cansist  in  mutilations,  as  the  lot*  of  the  nose, 

Imprifionmont,  tnoreover,  has  tbfl  decided  adrantiij^  of  uot  uiflaTning 
tho  vindictive  fet'linijrs  or  p-iving^  the  aanctiMi  of  tha  law  to  revoltiug 
crn^Uiea.  Wbo  can  doubt  that  bBrbaroafl  ponishmeatB  teod  to  barbarixQ 
ti»e  people  which  inflicta  them  ? 

tui^bt  suggest  many  otbor  cocsideratianfl   in   favoar   of  ^i>ptEag 
'luumunti  aa  tha  otity  kiud  of  puniahmont,  did  tha  limita  of  A  note 
t  it.     It  iniiat  bo  conCosBed,  hawevcr,  tbat  iinprisonmc<Dt  haa  been 
to  servo  Tor  that  pur^tose  only  by  reasun  of  tbo*e  vast  impriwe- 
naentg  lat-oly  introcluced  into  prison  diacipline,  of  which  Bentbatn^  nait 
to  ffoKard,  deserrea  the  credH.     See  tho  trt-Btise  entitled  J*«Tiop(*y>M, 
oompilod  by  Dnmout  from  tbe  writinga  ttt  Bcntboiik^ — TVAnttcUor. 
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Hip  rare,  tHe  feet,  or  thp  hands.  Matilation  of  tbo  organe  which. 
oro  ncceflsary  for  labour  ought  not  to  be  inflicted  upon  commoa 
ofli-ncps,  CTioh  as  tboso  which  spring  from  want,  ns  theft,  emug^ 
gling,  &c»  What  csin  the  affendere  do  after  being  maimed? 
If  tliG  atate  Tnaintaim  them  the  punishtaenl  becomes  too  expen- 
aivt* ;  if  they  are  left  to  themBclTes,  it  h  the  same  as  condemning 
tUem  to  despair  iiad  dc-ath.  Penal  mutilations  have  two  incon< 
veuiencos;  they  are  irrenuBsible,  and  they  are  apt  to  bo  con- 
founded with  natiiTid  a<-*eident9.  There  is  no  apparent  difference 
between  him  who  has  had  an  arm  cut  off  for  a  crime,  and  him. 
who  has  lost  an  arm  in  the  si^rvico  of  his  coimtry.  An  artificial 
and  evident  brand  ought  always  to  be  added,  to  he  the  certificate 
of  offence  and  the  Bafeguard  of  mLsfurtune.  These  punishments 
might  be  supprt- ssed  altogether ;  and  if  used  at  all,  it  Bhould  only 
be  fur  some  Terj'  rare  oifenct-B,  where  they  have  the  recommenda- 
tion uf  analogy. 

Indelible  brands  are  a  powerful  means  of  which  a  bad  use  hag 
been  made.  Among  offenders  convicted  of  theft,  or  of  furtiTO 
concealment^  many  have  only  yielded  to  a  transient  temptation, 
and  might  return  to  virtue  if  the  nature  of  the  puniaiiraent  had 
not  corrupted  them.  In  such  caaes  there  should  be  no  indelible 
branrl,  no  infamous  puniyhmeat.  That  would  be  to  take  away 
the  Jiope  of  re-establishing  their  reputation,  and  redeeming'  a 
moment  of  error.  If  an  indelible  brand  is  stamped  upon  coun- 
terfeitera,  for  ejtample,  it  is  a  sign  which  exeites  distrust  of  thoir 
honesty,  but  which  does  not  deprive  them  of  the  means  of  live- 
lihood. ])eBpiat!d  as  rogues,  they  will  still  be  employed  aa 
ingeniouB  wurkmen.  But  if  a  man  is  branded  for  a  first  theft, 
what  will  beecimy  of  him  ?  Who  will  employ  him  ?  What 
would  it  avail  him  to  be  honest?  He  Is  compelled  to  he  a 
knave. 

An  indelible  brand  is  only  useful  to  mark  a  dangeron^  offender, 
who  will  L'Ctifle  to  be  dangerous  provided  he  ia  known,  or  to 
secure  the  execution  of  aoother  punishiucnt,  'ttTien  the  offonco 
infamous^  branding  ought  to  accompany  perpetual  imprison- 
to  prevent  the  flight  of  the  prisoner.    It  binds  bim  like  a 
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chaxo-j  for  it  makes  the  prison  his  asyliun,  and  he  would  "be  worse 
off  out  of  it  than  in  it.  To  make  these  marks  penimuent  and 
diatinguishahle,  thej-  should  be  imprinted  by  coloured  powders 
pricked  into  the  skin,  and  not  with  a  hot  ii-on. 

losoaQsiota  PrKisuaiKSTs. — Infamy  is  one  of  the  most  salu- 
tary ingredieiLta  in  penal  phai'macy :  hut  ideas  upon  this  subjt'ct  are 
very  eoufiused,  iind  the  means  employed  veiy  imperfect.  Accord' 
ing  to  the  notion  of  the  lawyers,  it  would  stt'm  that  infamy  waa 
a.  homog^neouEj  thing',  indivisible,  on  absolute  and  invariable 
quantity.  If  it  were  so,  llie  employment  of  this  punishment 
would  be  almost  always  impolitic  and  unjust ;  for  it  is  n[tiaUy 
applied  to  veiy  unequal  oftcuces,  and  to  some  offences  which  ought 
not  to  he  vieited  with  it  at  alt.  Intumy,  well  managed,  h  very 
BU3e^:'ptible  of  graduation.  It  is,  in  a  moral  view,  what  defile- 
ment is  in  a  ptiy&it'ol.  It  ie  one  thing;  to  have  a  spot  on  one'a 
clothes,  and  quite  another  to  be  covered  with  mud. 

IrOis  of  horwur  ib  another  phr^e  in  common  use,  but  not  Lesa 
deceptive.  It  includes  two  lalee  Buppositione :  one.  that  honour 
is  a  ^ooA  of  whieh  all  men  possess  a  certain  ehare ;  the  other,  tliat 
it  is  entirely  in  the  power  of  the  law,  and  can  bo  taken  away  at 
pleasure.  The  term  dishonour f  which  ditfors  trom  infamy  in  not 
excluding  the  idea  of  more  or  les&,  would  be  more  nppropriate. 

Inftimt/,  38  it  is  commonly  employed,  bcoi's  rather  upon  tho 
criminal  than  the  crime.  If  it  bore  upon  the  oifence,  its  effect 
would  be  more  certain,  more  durable,  and  more  effleacioua,  It 
might  then  bo  proportioned  to  the  nature  of  the  ease.  But  in 
order  to  attain  that  end  it  is  nt^iessary  that  n  partieular  kind  of 
dishonour  should  be  found  for  ever)'  kind  of  ofl'ence. 

All  this  t^nnot  be  effected,  eicept  by  a  new  appsiratus  of  jus- 
tjcp ;  inseriptions,  emblems,  dresses,  pictuml  representationB ; 
signs  whieh  speak  to  the  eyes,  which  strike  the  imagination 
throun:h  the  senses,  which  form  sflsaciutioivs  not  to  he  effaced. 
It  is  thus  that  public  indignation,  which  is  but  too  apt  to  be 
directed  against  the  laws  and  the  judges,  maybe  concentrated 
upon  tho  offender  and  the  offence.  Tho  legislator  should  not 
disdain  to  borrow  &om  the  theatre  impo&ing  shows  and  repre- 


350 


punJOTiEs  OP  THi  rESTAi  com. 


I 


aentiitioDa.  To  surround  the  criimnftlwith  Bjmbola  ofhia  oHtoce 
wqtild  not  be,  m  some  raay  iucHae  to  rt'prfsent  it,  a  vain  di^pkiyj 
of  powpr,  11  ridiculous*  parody  :  it  would  be  an  instractire  exlii- 
bition  wbk'h  would  announce  the  moral  olijccta  of  punishment, 
and  would  render  justice  mors  respectable  by  showing  it,  eren 
in  the  sad  function  of  punishment,  aiming  mther  to  impreoB  ft 
grwit  lesson  than  to  satisfy  a  spirit  of  vengeance, 

The  pillory,  used  in  England,  is  of  all  punishments  the  Tno*it 
nn^uol  and  uomanEigoahle.     The  delinquent  is  ahandoned  (o  the 
caprice  of  indiTiduals,  and  thia  singulur  infliction  is  sometintes  * 
triumph,  and  Bomctimes  it  is  death.     An  author  was  condemned 
to  it,  some  years  since,  for  what  ia  called  a  h'hal      The  platf<n*m  J 
upon  which  he  waa  placed  became  a  kind  of  lyoeum;  and  tho^| 
whole  time  passed  away  in  coinpUracots  between  him  and  tha 
spectators.     In  1760,,  a  bookaeller wus  put  ia  the  pillory  for  hav- 
ing sold  some  impious  or  Ecditious  work.     A  sabscription  "was 
opened  for  him,  wbile  he  was  still  standing  in  it,   and  soon 
amounted  to  upwards  of  a  hundred  guineas,     "WTiat  an  affront 
to  the  law  1     Lately,  b.  man  condemned  to  the  same  punii^hment 
for  a  lascirious  olfcnce,  was  murdered  by  the  populace  under  the 
eyes  of  the  police,  who  did  not  even  attempt  to  defond   him. 
Mr.  Burke  had  the  spirit  to  denounce  this  abu^  in  the  House  of 
Commons.     "  The  man  who  undergoes  a  punishment,"  he  aaid,        i 
"  is  »till  under  the  protection  of  the  law,  and  ought  not  to  be  ^M 
abandoned  as  a  prey  to  lerocity."     The  orator  was  applaudtd,   ^ 
but  the  abueo  remains;  yet  a  simple  iron  grating  to  incloau  tbo 
criminal  woukl  prevent  all  su^'h  acts  of  barburity.  ^| 

Cnitosic  PtrsisHMESTs. — Chronic  iiunishments,  such  as  ban-  ™ 
ifllmient  and  imprisonratmt,  are  adapted  to  many  oftVuces ;  but 
they  demand  a  particular  attention  to  the  cireymatancea  which 
atln^t  individual  senaibilily.  Baniehuient  would  be  a.n  inflictioQ 
ia  the  higheflt  degree  unequal  if  it  were  decreed  without  exCiCp- 
tion.  Its  severity  dt-pends  upon  the  condition  and  ihe  tbrtuue  of 
those  who  undergo  it.  Some  have  no  reaeon  to  bo  nttfiched  to 
their  coxuitry ;  others  would  be  overwhelmed  with  despair  at  the 

•4  of  leaving  their  property  and  their  homo.     Santo  Ikivc  fami- 
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olherB  have  no  such  ties.  One  woiild  be  deprived  of  ercry 
resource  if  compelled  to  leave  liis  coimtry,  to  unothcr  banialiment 
■would  be  a  Intlty  eecape  from  hia  creditors*  Age  and  rck  mate 
a  great  differenoc.  Much  latitude  must  be  tillowed  to  the  judge, 
TVbo  ran  b^  direeted  only  by  general  instructions. 

The  English,  before  the  indt*pendenee  of  Amorica,  were  mjihe 
habit  of  transporting  to  the  colonies  a  numerouB  class  of  offenders. 
For  some  this  transportation  tvos  slaveiy,  for  others  a  party  of 
pleasure.  A  rogue,  who  had  a  mind  to  travel,  was  a  fool  if  ho 
did  not  eommit  soiae  offence  to  ineure  himself  an  outfit  and  a 
free  poflsagc.  The  more  induBtrious  of  the  conricta  gained  pro- 
perty and  a  home  in  the  colomes.  Thoae  who  knew  nothing, 
exci'pt  how  to  fiteal,  not  being  able  to  exercise  their  art  with 
any  success  in  a  country  of  which  they  did  not  know  even  the 
geography,  soon  ended  their  career  on  the  gallowa.  Once  con- 
demned  and  transported,  their  lot  waa  unknown.  Though  they 
died  of  disease  or  famine,  nobody  cared.  Thus  tho  whole  effect 
of  example  was  loat,  and  the  principal  end  of  punishment  waa 
whoUy  neglected.  Tho  transportation  to  Botany  Pay,  which  ia 
DOW  in  use,  answers  its  end  no  better.  It  has  all  the  faults 
which  a  punishment  tan  have,  and  none  of  the  qualitieB  which 
it  ought  to  have. 

If  an  eetabliflhment  in  a  difitant  country  were  offered  to  the 
citizen*,  on  condition  of  attaining  it  by  a  violation  of  the  laws, 
what  absiu-dity!  what  madnew!  But  traiifiportiition  must  pru- 
dent itaelf  to  many  wretches  a«  an  advantageous  offer,  of  which 
they  can  t^ke  adraat-^e  only  by  committing  an  offence.  Thus 
the  law,  instead  of  coimterbalaneing  the  temptation,  adds,  in 
many  eaaps,  to  its  force. 

As  to  impt'iftonment,  it  is  itnpOBgible  to  give  any  opiaiotl  with 
respe«t  to  that  punishment,  until  all  that  concerns  the  Btrueture 
und  the  internal  j^overnment  of  prisnnRhaa  been  determined  with 
the  greatest  exactitude.  Prisons,  with  the  exception  of  a  small 
number,  include  every  imaginable  means  of  infecting  both  body 
and  mind.  Consider  merely  the  state  of  forced  idleness  to  which 
the  prisoners  are  reduced,  and  this  punishment  is  cxceaaivcly 
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expensive.     Want  of  exercise  enervates  and  enfeebles  their  facul- 
ties, aud  deprive*  their  organs  of  Fupplencsa  dad  elasticity ; 
spoiled,  at  tbe  same  time,  of  their  characters  and  of  their  habit 
of  laboviFj  they  are  no  sooner  out  of  prison  than  st^irTation  drii 
them  to  commit  otfetiees.     Subject  to  the  subultem  despotism  of 

latm  who  for  the  mof^t  part  are  depraved  by  the  constant  spec- 
taple  of  frime  and  the  hubit  of  tyranny,  these  wTetx-ht'S  may  be 
dehvcred  np  to  a  thousand  unknown  sufTeringFi,  whieb  aggraratajl 
them  against  society,  and  which  harden  them  to  the  senau  of" 
punishment.     In  a  moral  point  of  view,  an  ordinary  pri&oD  is  a 

.flcbool  in  which  wickedness  is  t-aught  by  surer  means  than  can 
ever  be  employed  for  the  ineuk-ution  of  virtue.  Wearlneis, 
revenge,  and  want  preside  over  these  academies  of  cnme.  All 
tht'  inmates  raise  themsielveB  to  the  level  of  the  worat;  the  most 
ftroci^jus  iuflpiros  the  others  with  hia  ferocity  ;  the  moat  cunning 
t^urht's  his  eunning  to  all  the  r^st ;  the  most  debauched  inculcate*  M 
Ma  licenlioustieas.  AU  poaaihle  defilomeaU  of  the  heart  and  the  ■ 
imu^atian  become  the  solace  of  their  despair.  United  by  a 
common  interest,  they  assist  each  other  in  tlirowing  off  the  yoke 
of  shame.  Vpou  the  ruins  of  eociid  honour  is  built  e.  new 
honour,  composed  of  falsehood,  feorledsness  under  dis^raec,  for* 
giet^ness  of  the  future,  and  hostility  to  mankind;  and  thus  it  it 
that  unfortunate?,  who  might  have  been  restored  to  virtue  ami 
to  huppinesB,  reuch  the  heroie  point  of  wiektdnesB,  the  sublimity 
of  trirae. 

A  conviet,  afEer  having  finished  his  term  of  imprisonment,, 
fht  not  to  be  restored  to  Kocioty  without  precautions  and  with- 

■out  triaL  Suddenly  to  transfer  him  from  a  state  of  surveilliiuco' 
and  captivity  to  unlimited  freedom,  to  abandon  him  to  all  the 
temptations  of  isolation  (md  want,  and  to  desires  pricked  on  by  fl 
lonp  privation,  is  a  piece  of  earelessness  and  inhumanity  which  V 
ought  at  length  to  attract  the  attention  of  le^slators.  At  London, 
when  the  hulks  in  the  Thames  are  emptied,  the  malefaetoTs  at 
that  jubilee  of  crime  rush  into  the  city  like  wolves,  who  ofb&r  a 
long  fust  have  suceeeded  in  entering  a  sheep-fold;  and  until  all 

■i/je*e  pJunderers  have  been  a^iyrehcuded  for  new  offences,  there 
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in  no  eecurity  upou  the  highways,  no  safety  in  the  Btreets  of  the 
metropolia, 

I    PEcrnfiiEY  PusrisHMEWTs. — Thcet  inflictions  havt'  the   triple 

advantage  of  being  Busceptihle  of  graduation,  of  fulfilling  the  end 

of  puoishment,  and  of  sen'ing  as   an   iudemnitj  to  tht;  injured 

party.     But  it  must  be  recoHcct-cd  that  a  pccuniaiy  punishment, 

if  the  euro  is  fixtdj  is  in.  the  highest  degree  unequal.     TIub  ton- 

pideration,  so  ohrioudy  true,  has  been  neglected  by  all  legislatora. 

Fines  have  been  determined  without  any  regard  to  the  profit  of 

the  offence  ;  to  its  evil,  of  to  the  wealth  of  the  offender.     Every* 

body  recollecta  the  stoiy  of  that  insolent  young  Koman,  who 

amueed  himself  by  loslnu^  all  the  passers  by,  "vrhilc  a  slave  of  his 

at  the  Borae  time  offered  them  a  coin,  fixed  by  the  laws  of  the 

VeJve  Tables,  as  the  fine  for  that  offence^ 

Pecuniary  ptiniBhments  should  idwaya  he  regulated  by  the  for- 

le  of  the  offender.    The  relative  amount  of  the  fine  should  be 

ixed,  not  its  ubaoluto  amount ;  for  such  on  offence,  euch  a  part 

»f  the  offender's  fartune ;  with  such  modificationfl,  however,  as 

rould  meet  the  (ii:6B.cultles  liable  to  attend  a  literal  exeiculion  of 

is  rule. 

PtrjfisuwEjTTs  fiiitPLT  EE8TtticTrrE,= — There  is  nothing  in  penal 
ftlifkLation  more  ingenious  than  httnishment  from  the  pt^aince  9/ 
the  injured  psrt^.  This  puuishment  is  euggiestod  by  the  old 
French  law,  and  some  traces  of  it  may  be  found  in  the  Danish 
code.  With  some  improveinents,  it  would  offer  an  excellent 
.jeraedy  for  offences  growing  out  of  individual  hoBtHitieB,  from 
twliich  the  publio  in  gecoral  has  nothing  to  fear.  This  pnnish- 
Bnent  affordH  a.  triumph  to  the  oppressed  over  the  oppressor, 
tend  ro-estahlishefi,  in  the  mildest  mannery  the  preponderance  of 
unjured  innocence  over  insolent  force.  Besides,  it  prevents  the 
Lraaewal  of  quarrelst  and  takes  away  from  the  aggressor  the  power 
tof  doing  haiTQ.  But  to  put  in  operation  a  means  so  closely  con- 
Lneeted  with  honour,  requires  a  scrupulous  attention  to  the  con- 
dition of  individuals. 

I     Gapitai,  Pfsjishmests,^ — The  more  attention  one  gives  to  the 
tpuuiehment  of  death,  the  more  he  will  be  in<:lin!e;^  Ssi  ^^N*  ^Cc^ 
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opinion  of  Beecoria,— that  it  ought  to  be  disused.  Tbis  suhjt^'ct 
is  ao  ablj*  discussfd  in  his  book,  that  to  treat  it  after  him  is  ft 
work  that  muy  woU  be  dispensed  with.  Those  who  ivish  to  «co, 
at  a  single  gluuoo,  all  that  can  he  said  for  and  against  itj  have 
only  tu  turn  baek  to  th<:'  ehaptor  containing  the  table  of  qualities 
desirttbk^  in  a  puniRhment, 

Whence  onginat4*d  the  prodigal  fury  with  which  the  ponish- 
inent  of  doath  has  been  infliotod  ?  It  ia  the  efftot  of  resentment 
which  at  first  inclint'S  to  the  greatest  rigour ;  and  of  an  imbecility 
of  8oul»  which  finds  in  the  rapid  destruction  of  oonvicti^  the  great 
advantage  of  having  no  J'tiither  occafflon  to  concern  one's  aelf 
about  them. 

Death !  always  death !  It  requires  neither  the  medita- 
tions of  genius  nor  rceiBtance  to  the  paj^sionB.  It  is  only  to 
yield  one's  self  to  them,  and  we  are  carried  at  once  to  that 
tatal  term. 

la  it  said  that  death  is  necessary  to  take  from  an  assassin  the 
power  of  reiterating  his  offence  ?  For  the  same  reason,  then,  wc 
ought  to  destroy  the  fnmtie  and  the  mad,  irom  whom  sooiety  luts 
evcrytliing  to  fear.  If  we  can  guard  against  these,  why  not 
against  asensBina  ?  Is  it  said  that  de-ath  is  the  only  punishment 
which  ean  outweigh  certain  temptations  to  commit  honucide? 
These  temptations  can  only  uriee  from  hostility  or  cupidity ;  and 
do  not  these  passions,  from  their  very  nature,  dread  humiliation, 
wont,  and  captivity  more  than  death  ? 

I  abould  astomsh  the  reader  were  I  to  expoae  to  him  the  penftl 
code  of  &  nation  celebrated  for  its  humanity  and  its  enlighten- 
ment<  We  should  expect  to  find  in  it  the  most  exact  proportion 
between  offences  and  punishments  j  but,  in  fact,  that  proportion 
is  continually  outraged  or  forgotten,  and  the  pnuishment  of  d^^ath 
is  lavished  upon  the  most  trifling  offences*  The  mildness  of  the 
national  character  is  in  cootradiction  to  the  laws,  ond^  as  might 
be  fxpeeted,  it  is  that  which  triumphs ;  the  laws  are  eluded ; 
pardons  are  multiplied ;  offences  are  overlooked ;  testimony  i* 
<^x(:-Iudod;  and  juricji,  to  avoid  an  excess  of  severity,  often  foil 

to  cxeesa  of  indulgence.     Thence  resnlls  a  ftyutem  of  penal  Uw, 


TBHrccpLEs  OP  thx  vss&i,  cobkj 


855 


incoherentf  coiitrai3ictoi*y,  ujwting  violence  to  weakness,  dependent 
on  the  humour  of  a  jtidf^,  varying  from  circuit  to  circuit,  Bome- 
iimea  eaaguinary]  sonLotimes  null. 

EngHsh  law-makerH  have  not  yet  adopted  imprisonment  joined 
to  labotir — a  eort  of  puaiahnaent  good  ia  no  many  respccta.  In- 
stead of  oompulsiTe  oecupation,  they  reduce  tbdr  prisoners  to 
ooinplete  idleness.  la  this  by  deei^Ti?  j^o;  it  is  doubtlosB  by 
habit.  Thinn;B  have  been  found  upon  tbikt  footing ;  it  has  been 
disapproved,  but  hns  not  been  changed*  There  noeds  pecuniary 
advances,  vigilancGf  and  sustained  attention,  to  combino  imprison- 
ment with  Labour ;  nouc  of  these  ore  needed  to  shut  up  a  man, 
and  leave  him  tu  himself. 


nil 
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CHAPTER  X. 

Of  the  pardoning  Potter* 

What  punishment  lacks  in  certainty  muatbe  mad^upin  severity, 
e  lesa  certaia  a  punishment  is,  the  eevertsr  it  muat  be ;  tlid  more 

certain  it  is^  the  leas  it  need  be  eevcre. 

"What  shall  be  said  of  a  power  created  for  the  very  purpose  of 

making  punishment  uneertaia  ?     Suah,  however,  ia  the  direct 

consequence  of  a  power  to  pardon. 

In  the  Bpeoies,  as  in  the  individual,  the  age  of  passion  precedes 
at  of  reaaon.  Auger  and  vengeance  have  dictated  the  earliest 
nal  hiws.  Wien  these  burbarous  enactments,  founded  upon 
prioea  and  antipathies^  begin  to  eiiock  an  enlightened  public, 

the  power  of  piirdoning  oflV-ra  a  safeguard  ogMUst  the  sanguinary 

rigour  of  the  laws,  and  becomes^  so  to  ppeak,  a  comptu*ative  good ; 
d  nobody  inquires  whether  this  pretended  remedy  is  not,  in 
t,  a  new  evil. 
How  many  culogiums  have  been  bestowed  upon  clemency !     It 

has  been  rcptatefl  a  thousand  times  that  it  {b  the  first  virtue  of  a 

aovoreign.     Doubtless,  if  the  crime  be  only  an  attack  upon  the 
vereign's  self-love ;  if  the  question  be  of  a  satire  upon  ham  or 
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his  favonrit^fi ;,  the  motlGration  of  a  prince  is  mmtoriotia,  me 
parduu  whidi  lie  gmats  is  a  tiiumph  over  hirasulf.  Bat  whea 
tiie  question,  is  of  on  offbace  against  society,  u  pardon  is  not  im 
act  of  clemeney  ;  it  ia  a  mere  piece  of  partiality* 

In  casoB  where  pimiiiliment  would  do  more  evil  than  good,  as 
after  Bcditions,  conspiracius,  and  public  disorders,  the  power  of 
pardoning  is  not  only  U8t?ful,  it  is  neceBeary,  These  ca$e»  being 
forcseeti  and  pointed  out  in  n  good  logislative  syeiteai,  pm^ofi 
^'Applied  to  them  is  not  a  Tiolationj  it  is  an  execution  of  the  Ibw. 
'But  pardons  without  motive,  effects  of  the  favour  or  the  facility  _ 
of  a  prince^  impeach  either  the  laws  or  the  govenimcnt :  the  laws^  | 
of  cruelty  to  individuids;  or  the  government,  of  cruelty  to  the 
public.  Reason f  justice^  and  Immunity  must  be  wanting  some- 
where; for  reason  is  never  in  eontradiction  with  itaclf;  justice 
cannot  destroy  with  one  hand  what  it  has  done  with  the  other; 
humanity  cannot  reiinirc  that  punishment  should  he  established 
for  the  protection  of  innocence,  and  that  pardotis  should  be 
granted  for  the  encouragement  of  crime. 

The  power  of  jwirdomng,  it  has  been  luud,  is  the  noblest  pre* 
itire  of  sovcrei^ty.  But  may  not  that  prerogative  sometimes 
turn  to  the  disndTantage  of  him  by  whom  it  is  exercised?  Ifi 
instead  of  gaining  for  the  prince  a  more  constant  af!bction  on  the 
part  of  his  subjects,  it  exposes  him  to  caprices  of  judgment,  to 
clamours,  and  to  libtls  ;  U'  he  can  noithor  yield  to  solicitations 
without  being  suspected  of  feahlcness,  nor  show  himseli'inBXomhle 
without  being  accused  of  severity,  where  then  is  the  splendour  of 
thia  djiugorous  right?  It  would  seem  that  a  ju^t  and  humane 
prince  mu9t  often  dread  tho  exposure  to  this  combat  between 
public  and  private  virtues. 

Homicide  onghtj  at  least,  to  make  an  exception.  He  who  has 
the  right  to  pardon  that  oifence  lb  master  of  the  life  of  every 
citizen.* 


i 


*  To  pn^TDat  tbo  abase  of  thjB  powi^rp  it  iroald  9uffioB  to  rcf^mre  that 
its  cxerciflo  ahould  bo  Bocompanicd  b^  an  eipo^ition  of  motives,     Wbvro 

Capital  ponfahmfrnts  are  in  use,  it  would  I*  betTpr  to  preeurve  the 
'parduiiitijfp  even  witbuiit  TeBitr\cSasiEa,x\iiai  Vi  ^mXv^'^  WDsSasA.^^ 
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To  Ruraup.  If  the  laws  aretoo  severe  j  the  power  of  pardoning 
IB  fl  neccsmvy  correctivt' ;  but  that  corrective  is  itself  an  evil* 
Make  good  laws,  and  there  will  be  no  need  of  a  magic  wand 
which  has  the  power  tq  annul  them.  If  the  punishment  is  necee- 
aary,  it  ought  not  to  be  remitted ;  if  it  is  not  necessary,  the  con- 
viot  should  not  he  sentenced  to  undergo  it. 


PxVRT  FOURTH. 


INDIRECT  MEANS  OF  PREYENTING  OFFENCES. 


INTRODUCTION. 


i 


Iir  all  the  ecicncefl  ttere  are  branchea  whioh  hare  btM^u  cultiTHted 
more  tardily  than  others,  because  they  demand  s  longer  B^uies  of 
observations  and  tueditntions  more  profound.  It  is  time  tbat 
mathematica  have  their  tmnacendental  or  higher  branch — that  ts, 
a  new  science,  as  it  were^  above  ordinary  ^ence. 

The  same  distinction,  to  a  certain  extent,  may  be  applied  to  the 
art  of  legislation.  What  means  ^hall  he  adopted  to  prevent  inju- 
jions  actions  ?     The  first  answer,  which  prescraits  itaelf  to  erery- 

Ibody,  JB  this:    "Forbid  those  actions;    punish  them."       This 
method  of  combatting  offences  being  the  moat  simple  and  the  fint 
adopted,  evety  other  method  of  amving  at  the  Hatnc  end  is,  so  to 
speak,  a  refinement  of  the  art,  and  its  transcendental  braocK 
Thut  bmneh  consists  in  devising  a  course  of  legialativ^  acts 
adapted  top^i^efettt  offene-t^s — in  acting  principally  upon  'ttie  indi- 
natione  of  men,  in  order  to  turn  tbem  from  evil  and  to  impneas 
upon  them  the  dirt^ction  lao^i  iji?tl"ul  to  themselves  and  to  others. 
The  first  method — that  of  combatting  olfeucea  by  puniahments 
• — constitutes  direct  ie^khftwrf. 
The  second  method — thut  of  combatting  offences  by  pmmiwe 
r/tftins — constitutes  a  branch  of  le<ji&lution  which  nmj  be  CftUed 
indired. 
Tho  sovereign  acts  flirf:dl'j  against  gffence$  when  he  prohibits 
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them  indmduaUy  imder  special  penalties.  He  acta  indireetly 
when  he  takes  precautionB  to  prevent  them. 

By  direct  lepisktion  the  eTil  is  attacked  in  front.  Indirect 
log^ation  attatka  it  obhriuely.  In  the  first  case,  the  legislator 
deelarea  open  war  against  the  enemy,  points  him  out,  pursues 
him,  meet$  htca  foot  to  foot,  and  camca  hia  dof^noea  sivord  in 
hand.  In  the  second  case,  he  does  not  announce  hia  whole 
design;  he  works  underground,  hf?  proctires  intelHgeneej  he  seeks 
to  prevent  hostile  entuq)ri8es,  and  to  keep  still  in  hift  allianc* 
those  who  may  have  formed  secret  intentions  against  him. 

Speculative  writers  upon  poUties  have  had  glimpses  of  this  art ; 
but  in  speaking  of  this  second  branch  of  Icgisliition  they  do  not 
evince  any  clear  idea  of  it.  The  first  branch  has  been  a  long 
time  reduced  to  systemj  the  gocwl  part  of  it  as  well  as  the  bod. 
The  second  bnmch  h:i3  never  been  thoroughly  examined  ,-  nobody 
has  undertaken  to  treat  it  with  method,  to  an*nnge  it,  to  classiiir 
it — in  one  word,  to  master  it  in  its  whole  extent.  It  is  yet  a  new 
subject. 

Writers  who  have  composed  political  romances  tolerate  direct 
Icgiahition  Jis  a  necessary  evil;  it  is  a  choice  of  evils  to  whi^'li 
they  submit,  but  as  \o  which  they  never  express  a  very  lively 
interest.  But  when  they  come  to  speak  about  the  means  of  pre- 
venting offences,  of  rendering  men  Letter,  of  pertecting  mornh, 
their  imaf^natioa  grows  warm,  tbeir  hopes  are  ejctited ;  oui' 
would  suppose  they  were  about  to  produce  the  great  secret,  and 
that  the  liuman  race  was  going  to  ri'ceive  a  new  form*  It  is 
because  we  have  a  more  roagnificcDt  idea  of  objects  in  proportion 
as  they  are  less  familiar,  and  because  the  imaj^ation  hus  a  Itiltier 
flight  amid  vague  project*!  which  huve  never  been  subjected  to 
the  limits  of  analysis.  Major  «  lon^in^uo  retereHtia-^thfi gteater 
distance,  the  greater  reverence — -this  is  a  saying  as  applicable  to 
idenfi  as  to  persons.  A  detailed  oxaniination  will  redui-e  alllhc&e 
indefinite  hopes  to  the  just  dimensions  of  the  possible ;  and  if  in 
the  process  wo  lose  fictitiouB  treasures,  wo  shall  bo  well  indem- 
nified by  the  certainty  of  what  remains. 

Tg  distinguish  exactly  what  apperUiins  la  t\ve;wl^ia\>t:%ns£c^:!S 
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St  fift  Moennfy  to  begm  by  fonaing  a  jwt  idM  of  fSxMt  kgidatinir- 

Ik  pttMxdB,  or  ongbt  to  proceed,  in  thu  mj  :^ — 
ist  Tin  ebMce  of  «etB  to  be  caveted  into 
2nd.  Tbe  dcienptioa  of  eneh  offBoee^  a»  OMirder,  tfaell, 

Utioxir  &c. 

3rd.  An  expociitioi)  of  tbe  rMMOt  far  ■ttribirtiag  to  Ibtm 

the  qaidity  of  ofleneefl — naAooa  wMch  oagbt  to  be  d«diie«d 

the  smgle  principle  of  utUitj^  Mid  MOMqnently  to  be 

with  themsflTefl. 

'Itb.  The  aM9|pihtg  of  a  eompet^mt  pTtiiishzdCVit  fer  each 
5th.  An  expo^tion  of  the  reaaoiu  which  jmtiiythvee 

The  penal  syntein,  though  it  he  made  as  perfect  as  poanUv^ 

^fectiv6  in  s^^Tend  respects : — Ist,  Theeril  must  exist  beJbi^ 
Mnrdy  can  be  applied.     The  remedy  ccmEiAtfl  in  the  ap 
of  puniahmtnt,  and  poni^hment  cannot  be  applied  till  oSeoee  ia 
committed.     Every  m-w  instance  of  punishment  inflicted  is  an 
adflitionnl  pnKff  that  pTimshm^nt  locba  ciSoary  and  learea  befaiBd 

a  certain  degree  of  dang^  and  alarm.     Sad.  Punishment  itself 
Is  an  evil,  though  neccasary  to  prevent  greater  evils.     Penal  jo*. 
tice,  in  the  whole  course  of  iU  operation,  can  only  be  a  aeties  ol^j 
evilg— eTils  arising  from  the  llirtat?  and  constraint  nf  the  law, 
evils  ftrieing  from  the  prosecution  of  the  accused  before  it  is  pee* 
fiiblc  to  distinguish  innix-cnce  from  guilt,  evils  growing  out  of  the 
intlictioD  of  judicial  sentences,  evils  fr^m  the  unavoidable  ronae 
qnt'iKts  Tvhith  reaiilt  to  the  iunoceut,     3rd.  The  penal  system  is 
Dot  ahit  to  reuL'h  muny  iojurioua  nctions,  ^hicb  escape  justice  ■ 
cither  by  thc-ir  frequency,  the  fuciUty  of  ooacealiug  them,  by  the 
difficulty  of  Jefiuiug'  thciii,  or  Jinally  hy  some  vicious  turn  of 
public  npimr.n  by  whit h  thty  arc  favoured.     Penal  law  can  ope- 
rate only  within  ctrtaiu  limits,  and  its  power  extends  only  to 
palpable  acts,  susceptible  of  maniffBt  proof. 

Thin  imprrfrction  of  thy  punal  Bystcm  has  caused  uew  expc- 
•'•'nits  I"  be  *ioui;bt  fur  to  supply  its  dt-ficicucics.     These  expe- 
Imvo  for  their  object  the  prevention  of  ofibnceft,  either  by 
Tig  fho  acquijsition  of  the  knowUd^e  ntxiessary  to  their 
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iiFsion  or  "by  taking  awaj  tlie  poirer  ot  the  it*ill  to  commit 
The  most  numeroTis  class  of  these  means  reliAtos  to  tho 
art  of  directing  the  inclinations  hy  wcakemng  the  seductive 
motivra  wliich  excite  to  fvUj  and  by  atrengthening  the  tutelary 
motives  which  impel  to  good. 

Indirect  means,  theUj  are  those  wMfh,  without  baring  the 
character  of  punishments,  act  upon  man  physically  or  momllyj  to 
dispose  him  to  ohey  the  laws,  to  shifld  him  from  temptationBj  to 
govern  him  by  his  inclinations  and  his  knowledge. 

These  indirect  means  not  only  have  a  grciit  Bdvantago  on  the 
Bide  of  mildness,  but  they  succeed  in  a  multitude  of  cases  in 
which  direct  mcana  will  not  answer,  AU  modern  historians  have 
remarked  how  much  the  abuses  of  the  Catholic  Church  have 
diminished  since  the  estiiblishment  of  the  Protestant  religion. 
"What  popes  and  councils  could  not  do  by  their  dcereeB  a  fortunate 
rivalry  has  accomplished  without  difficulty ;  and  scandals  which 
would  afford  to  hostile  seeta  a  matter  of  triujnph  have  been  core- 
fiilly  avoided.  The  indirect  means  of  free  competition  amon^ 
reUgiona  has  more  power  to  restrain  and  reform  the  clergy  than 
all  positive  laws. 

Let  ua  tako  another  example  from  political  economy.  Attempts 
liave  been  made  to  reduce  by  law  the  price  of  merchandise,  and 
particularly  tho  interest  of  money.  It  is  true  that  high  prices  j 
are  an  evil  only  in  comparison  with  some  good  of  which  tliB^ 
prevent  the  enjoyment ;  but  such  an  evil  as  they  are,  there  is 
reason  for  seeking;  to  diminish  it.  To  effect  that  purpose,  a  mul- 
titude of  restrictive  laws  have  been  devised,  a  tixcd  tariff  of 
prices,  a  legal  rate  of  interest.  And  what  has  been  the  uonse- 
queuce?  These  regulations  have  always  been  eluded;  punish- 
mcnt«  have  been  multiplied;  and  the  evil,  instead  of  being 
diminished,  has  become  greater.  The  only  efficacious  means  is  an 
Mirect  one,  which  few  governments  have  had  the  wisdom  to 
employ.  To  grant  all  m^tichauts  and  capitaliata  a  free  right  of 
competition,  to  intrust  to  them  the  business  of  making  ww  upon 
each  other,  of  underbidding  each  other,  and  of  attracting  pur- 
chaaets  by  the  oScr  of  more  advantageous  terms — such  is  this 
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means.  Free  competition  anioiinta  to  the  same  thing  as  tlie  gm&t 
of  u  reward  to  him  who  famiidies  merehandias  of  the  beat 
kind  at  the  lowest  price.  ThiA  immediate  and  natui^I  rewiird, 
which  a  multitude  of  competitors  flatter  themiielvcs  \pitli  the  Uop« 
of  obtaining,  acts  with  more  efficacy  than  a  distant  pimishmeat 
which  every  one  espccta  to  escape. 

Before  entering  upon  the  exposition  of  these  indirect  means,  it 
should  be  obeerrcd  that  the  classificfttion  here  employed  is,  to  a 
certain  extent,  arbitrary,  and  that  eereral  of  them  may  be  pro- 
perly ammged  undeT  different  heatU.  To  didtinguiBh  them 
invariably,  one  from  the  otlierj  would  require  ufl  to  ciit<:r  upon  a 
metuphyait^al  unalysisj  very  fiubtle  and  vety  fatigmtig.  It  is 
enough  ibr  tht;  present  ptirposc  that  all  indirect  meaQd  naav  be 
placed  under  one  or  the  other  of  the  beads  proposedj  and  that  the 
attention  of  the  le^slator  is  diriceted  to  thL^  principal  eourcts 
whence  they  may  he  derived. 

There  is  one  more  prt'liminar}-  remark  of  essential  importance. 
Among  the  vnriety  of  means  about  io  be  explaine«l,  there  is  nono 
whieh  19  recommended  as  especially  tit  for  any  partieulur  fjovem- 
ment,  and  still  less  for  ctU  government  in  genentl.  The  special 
fidvantage  of  each  mcasuroj  considered  by  itself,  will  be  iodicated 
under  its  proper  head  j  but  each  may  havt*  relative  inconvenience*, 
whirh  it  is  impofisible  to  determine  without  knowiiig  tbeeireutu- 
stanceB  of  the  particului'  cose.  It  ongbt  to  be  well  undi-rs-lood 
tlmt  the  objcet  here  proposed  is  not  to  advise,  the  adoptiuu  of 
such  or  finch  a  mcafiure,  but  simply  to  bring  it  into  view,  and  to 
recommend  it  to  the  attention  of  those  whose  province  it  is  to 
judg«  of  its  applicability. 


CHArTER  I. 

Mean*  of  tftkin//  tittutt/  the  Phi/nival  Pewrr  to  do  Harm. 

Wke^  the  will,  the  knowled^-e,  and  the  power  neeessorj'  to  ths 
■^rribnnrtnce  of  un  act  eoncur,  that  uct  is  of  necessity  performed,, 
ifliiow,  knoicledffef  poic&r, — these,  then,  are  thti  tlirue  points  iti 
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wliieh  it  is  necessary  to  apply  the  influence  of  law,  in  order  to 
determino  the  conduct  of  ini?n.  These  three  words  contain  in 
the  abstraot  the  sum  and  substance  of  tdl  that  con  bo  done  by 
legialation,  direct  or  indirect. 

1  begin  with  power,  Txrcause  means  in  this  respect  aro  more 
simple  and  more  lioiitcd,  and.  be<;aii9e,  in  those  casus  in  which  we 
can  succeed  in  tukmg  away  the  power  to  do  harm,  we  haye  accom-; 
plished  everything.     Success  is  certain* 

Power  may  be  distingiuBhed  into  two  kinds  t  lat*  Inhnml 
powerj  that  which  depends  upon  the  intrinsic  fur^ultica  of  the  indi- 
vidual; 2nd.  £xt<^rnal  power,  that  which  depends  upon  pereoiwi 
and  things  external  to  the  indiTidnal,  hut  the  aid  of  which  he 
must  have,  in  order  to  act* 

As  to  intemEd  power,  that  which  depends  upon  the  faculties  of 
the  iudiviUufii,  it  h  Bcarcely  pof^Piblc  to  deprive  a  luim  of  it  w^th 
advuntage.  The  power  of  doing  evil  is  iuaepamble  from  the 
power  of  doing  good.  "With  his  hands  cut  ofl',  a  man  c^inot 
steal,  but  neither  can  he  work. 

Desidea,  theae  privative  means  are  so  severe  that  they  cannot  be 
employed  except  upon  criminals  alroady  eonvictcd.  Iropriaon- 
ment  i&  tho  only  oms  of  them  that  can  be  justified,  in  certain 
cases,  to  prevent  an  uppreh&nded  offence, 

Thtir  legislator  will  find  ^^reater  resources  for  the  prevention  of 
ofTencea  by  timing  Uia  attention  to  the  materiid  objectg  which 
aid  their  commisaion. 

There  aro  case&  in  whieh  the  power  of  doin^  harm  may  bo 
taken  away,  by  excluding  what  Tadtus  call*  trtttumtutii  malumm^ 
irritations  to  evil, — Uie  subjects,  the  inetrumenta  of  offence.  In 
such  casea,  the  policy  of  the  Icgislntor  may  bo  compared  to  that 
of  a  nnrse ;  iron  bars  at  the  win  Jows,  grates  around  the  fire,  the 
caro  of  keeping  sharp  and  dangerous  inatrumGuts  from  the  hands 
of  children,  arc  means  of  the  same  kind  as  tho  prohibition  to  sell 
and  to  make  tools  for  the  fabrication  of  false  money,  veueritic 
drugSi  arms  easy  to  be  concealed^  dice,  or  other  instruments  of 
prohibited  games^  and  the  prohibition  to  make  or  to  bave  certain 
nets  for  the  chase,  or  other  instruments  tor  trapping  wild  game^i 
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Mflliomet,  not  trunting  to  the  restmning  power  of  reASont* 
winhBd  to  take  away  from  men  the  power  of  abusing  stro&g 
drinks  ;  and  if  wo  conaider  the  climate  of  warm  countries,  when.* 
wine'  renders  men  ftirious  rather  than  fttupid,  we  shall  find  per- 
ha[»s  that  the  total  prohibition  la  a  milder  method  of  procedure 
than  a  pcrraiHBion  which  produces  a  numeroiis  class  of  offencei^ 
and  consequently  of  punishments. 

Imposts  upon  spiritiioua  liquors  fulfil,  ia  partj  the  same  ejid. 
In  proportion  as  the  price  ia  raised  above  the  capacity  of  the 
ntoat  numerous  class  to  purchase,  they  are  deprived  of  the  mea&a 
of  ^^ing  themselves  up  to  iatvmperuncei 

Sumptuary  laws^  inaqmuch  as  they  prohibit  tho  introductioil 
of  certain  articlea  which  ore  ohjcota  of  jealotisy  to  the  legislator* 
may  be  referred  to  thi^  head.  It  is  this  whiuh  hoa  rendeirod  so 
famous  the  Icgifilation  of  Sparta;  the  preciouB  metala  wen 
biuiinhed ;  strangers  wero  excluded ;  travelling  was  not  per^ 
initted> 

At  Geneva  there  wa»  a  prohibition  to  wear  diamonds,  a&d 
the  number  of  horae^  which  an  individual  might  keep  vmi 
limited** 

There  might  bo  mentioned  under  this  head  many  English 
statutes  relitttve  to  the  sale  of  spirituous  liquors.  It  is  pro- 
hibited to  expose  them  to  sate  in  the  open  air.  A  licence  must 
be  obtained,  and  paid  for,  &c.  The  prohibition  to  open  certain 
places  of  amusement  upon  Sunday  appertains  to  this  head. 

To  the  same  class  belong  the  measures  adopted  to  destroy 
libels,  iwditious  writings,  obatietie  tigurcB  exposed  ia  the  streets;, 
and  to  prevent  tho  printing  and  publication  of  works  thought  to 
have  a  pemiciouB  tendcntjy. 

The  ancie^nt  pilice  laws  of  Pans  forbade  a  aerrant  to  wear  a 
sword,  or  oven  to  carry  a  cane  or  staff.  This  perhaps  was  a 
simple  distinetioii  of  rank ;  perhaps  it  was  a  meafiure  of  Hoouiity. 

Where  a  particular  class  of  the  people  is  oppressed  by  the 
BOToreign  power,  prudence  requii^ee  that  they  should  b*"  forbidden 

*  To  ctto  these  uangCH  U  not  to  propaae  them  B»  models^     Th^  aro 
*d  to  show  niider  what  cIbh  Buck  law?  pnght  to  bo  arranged. 
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to  cany  nrms.  The  greater  injury  becomcB  a  justificatioti  for  the 
smallet'  injury.  The  FhilisdncB  abli^d  the  Jews  to  come  to 
them  everf  time  they  wanti?d  to  sliurpen  their  nxea  aud  scythes. 
In  China  the  fabrication  and  the  sale  of  arms  is  ristten^ed  exclu- 
sively to  the  Tartar-Chineatu 

By  a,  Btatute  of  George  III.,  all  persons,  except  traden,  are  for- 
bidden to  keep  in  their  housL'B  more  than  fifty  pounds  weight  of 
gunpowdca*,  and  traJcra  arc  not  allowed  to  have  raore  than  two 
hnndred  pounds  weight  on  hand  at  one  time.  The  reason 
aBsigne<d  ia  the  diiuger  of  explosions.  In  the  Eit&tutes  relating 
to  high  rooda  and  tumpikeB,  the  number  of  cariiiigi!  horses  is 
limited  to  eight,  W'ith  an.  exception  in  favoar  of  certain  trans- 
portations and  of  flrtillt^ry  and  muiiicions  of  war,  for  the  service 
of  the  king.  The  reason  afifii^ed  is  the  preaervatiou  of  the  roade. 

"Whetlier  any  of  these*  measures,  and  others  of  the  same  sort, 
have  a  politi(^  object  behind  the  reasons  ajiai^med  for  them,  that 
in  what  I  do  not  pretend  to  say ;  but  it  i«  oertuLn  that  such 
I'xpedients  may  operate  to  take  away  tho  means  of  revolt,  aud  to 
diminish  facilities  for  stnuggUng. 

Among  the  expedients  of  this  sort,  I  know  none  more  happy  or 
more  simple  than  that  commonly  used  in  England  to  render  dilh- 
cult  the  theft  of  bank-notM.  When  it  is  necessary  to  send  them 
^  ft  mctoetlger  or  the  post,  they  are  cut  into  tivo  pfirta,  whieh 
**e  sent  separately.  The  theft  of  half  a  bank-note  would  be 
usetesa,  and  the  diifloulty  of  stealing  the  two  parts,  one  9f%«r  the 
other,  is  so  great  that  the  offence  is  almost  impossible. 

There  are  profesaions  for  the  exercise  of  whifh  proofs  of 
capacity  are  required.  There  are  others  which  the  laws  render 
incompatible  with  each  other.  In  England  many  offices  of  jus- 
tice are  incompatible  with  the  profession  of  au  attorney;  it  is 
feared  that  tlic  right  huii  J  iiiiglit  be  secretly  labouring  for  the  left. 

persons  who  contract  with  the  admiuietrution  for  tbe  supply  of 
commissary  stores,  and  the  provisioninj^  of  the  iieet,  cannot  have 
n  seat  in  parliament.  These  pentoas  may  he  deliiulters,  and  be 
subject  to  parliamentary  investigation  ;  it  is  not  proper,  therefore, 
that  they  should  be  members.     But  there  ore  stronger  reuBous  yet 
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CHAPTER  n, 

Prohihition  of  acquiring  KHmchd(f9  tehich  matf  £0  tn^i0d  io  a 

had  purpQups 

T  5rE!fTT05  this  kind  of  policy  only  to  condemn  it.  It  has  pro* 
dupod  the  consorfihip  of  the  prt-as ;  it  has  produced  the  inqui»itioii ; 
and  wherever  it  is  employed  it  will  alwa3's  produce  the  brutttli2a 
tion  of  mmikiDd. 

I  propose  here  to  shoTV, — Ist^  that  the  diffoaion  of  knowl 
is  Dot  injiirione  on  the  whole^  the  offences  of  refinement  being 
less  fatal  than  those  of  i^orauce  ;  2ndj  that  the  most  adrui- 
tageouft  method  of  combatting  the  evil  which  raay  result  from  a 
limited  degret*  of  knowledge  is  to  augment  its  quantity. 

In  the  first  place,  the  tliffueion  of  knowledge  is  not  injurious 
on  the  whole.  Some  writers  haTe  thought,  or  seemed  to  think, 
that  tho  less  men  know  the  better  off  they  will  be :  that  the  less 
enlightened  they  are,  the  lesa  aeqnaintani^o  they  will  have  with 
the  objects  that  scrvB  as  motives  to  evil,  or  fts  mecms  of  oonimit- 
ting  it.  It  18  not  surprising  that  fanatiea  have  entertaioed  this 
opinion,  since  there  is  a  natural  and  constant  rivalry  between  the 
knowledge  of  things  real^  usofiil,  and  intelligible,  and  thf  know- 
ledge of  things  imintelljgible»  imaginary,  and  useless.  Bnt  these 
notions  about  the  dangers  of  knowledge  are  snffleiently  common 
aniona;'  the  mass  of  mankind.  The  age  of  gold, — that  is,  tb^  age 
of  ignoranrc, — is  spoken  of  with  regret.  To  put  in  a  clear  light 
the  error  npott  which  these  notions  rest,  there  needs  a  more 
precise  msthod  of  estimating  the  evil  of  an  offenoo  than  aoy 
hitherto  employed. 

It  is  not  astonishing  that  offences  of  refinement  are  more 
odious  thiin  oifeuoes  of  ignorance, — that  i?,  of  brutal  viol 
In  detemLiuin^  the  grcatnes-B  of  offences,  the  principle  of  tax 
pathy  hiiB   btrn  more  foUowed  than  the  principle  of  utility, 
&thy  g'ivea  more   attiiaUoii  to  the   a^^arent  depravity  of 
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ctaracter  indicated  *by  tlie  oflbnce  than  to  anjibing  else.  This, 
in  the  eyes  of  passion,  is  the  salient  point  of  the  ftiition,  in  com- 
parison with  wliich  the  strict  examination  of  utility  always 
appears  too  cooL  Now,  the  more  knowledge  and  refinement  an 
oifcnce  indicatesj  the  more  proof  there  ie  of  reflection  on  the 
.part  of  the  offender,  aod  of  depravity  in  his  moral  disposition. 
But  the  evil  of  an  offence,  the  sole  object  which  the  prinoiple  of 
utility  rcgardsj  is  not  determined  by  depravity  of  character  alone ; 
it  depends  imiucdiately  upon  the  eufferingB  of  the  pereons  who 
are  affectod  by  the  offenw,  and  upon  the  alarm  which  it  e^ceitea 
in  the  community;  and,  in  the  sum  of  evil,  tho  depravity  which, 
the  culprit  manifeatB  is  not  &a,  essential  circumstance,  but  merely 
an  aggravation. 

The  greatest  offences  are  thoee  for  which  the  smalls  degree  of 
knowledge  is  sufflciettt;  the  moat  ignorant  indi\-idual  always 
knows  enough  to  commit  them.  Inundation  is  a  graver  crime 
than  houao-flring;  house-firing  than  homicide;  homicide  thona 
robbery;  robbery  than  pilfering.  This  propositioti  raay  be  d&* 
monstrated  by  an  arithmeticiil  proces*,  by  an  inventory  of  the 
ilema  of  evil  in  each  case,  by  a  comparison  of  the  greatness  of 
each  individual  auffering,  and  of  the  number  of  individuala  who 
are  made  to  suffer.  But  how  much  knowledge  ia  required  to 
enable  a  man  to  commit  tbe^  offences  ?  The  moat  atrocious  of 
all  demands  only  a  degree  of  intelligoneo  possessed  by  the  most 
barbarous,  the  moat  savage  of  men. 

Bobbery  is  worse  than  seduction  or  adultery ;  but  robbery  ia 
most,  frequent  in  times  of  barbarism,  seduction  and  adultery  in 
tho&e  of  refiaemcnt. 

The  dissemination  of  knowledge  baa  not  inereoaed  the  number 
of  offences,  nor  even  the  facility  of  committing  them  ;  it  haa  ojUy 
diversified  the  means  of  their  perpetration.  And  how  ?  By 
gradually  subt^tituting  less  injurious  means  in  the  place  of  those 
which  are  more  injurious. 

Is  a  new  method  of  theft  invented?  The  inventor  profits  for 
a  time  by  his  discovery ;  but  presently  his  secret  is  fouad  outt 
and  people  are  ou  their  guard.     It  tkeu  ^leticreaea  TuiJi^^fiHfic^  ^& 
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hoTC  nicQiitae  to  Mttie  new  mtmm^  wUeb  fas  ste  tani«  fih» 

nd  piwew  bj  i&  tfae  naie  waj.    AB  tlw  u  stiJI  bat  tkeA^ 

to  bad  M  bighw^  mbber7,  widcb  ttodf  u  not  «o  bid  m 

ooOBBitted bj annod bauds,*  Why?  SecaoB the cob- 

erory  one  ha^  in  hi»  vwn  pmdeaee  ttikd  his  own  iwRfiifj 
itebiin  fivm  being  §o  muck  alarmed  by  tbeft  ms  hfvalhbtrr. 

Let  it  be  granted,  boirever,  that  bad  men  abuK  eTOytfain^, 
tbfflt  tfac  more  they  know,  the  mote  Jneazifl  tbey  bftve  of 
tril ;  what  follows  ? 

If  the  good  and  the  bad  composed  two  difltinct  raceBr  likr 
irhibe  and  black,  the  one  might  be  enlightened  and  tlie 

;pt  in  igDorsnce,     But  si&o^  it  i»  impoanble  to  disctimsnatt 

between  them,   and  especially  wheu   we  consider  the   &ei|iieBt 

alternation  of  good  und  evil  in  the  same  individual^  all  must  be 

ibjected  to  the  same  rule.     General  light,  or  gcn^ul  dar^neas; 

there  is  no  middle  course. 

However,  the  very  evU  complained  of  camea  with  it  ita  own 
cure.     Xnowle<^e  cannot  give  advantage  to  the  hoA^  exot^pt 
tor  as  they  have  the  oxclualve  possesaion  of  it,     A  ^nar^  whicb 
ie  known  ceaaes  to  be  a  Fnure-     The  most  ignoTant  tribea  hari 
known  how  to  poison  the  tips  of  thoit  ftrrowe ;  but  it  i&  oul; 
nations  well  instructed  who  hiive  become  acquainted  with  all 
poisons,  and  hare  known  how  to  oppose  them  by  antidotes. 

All  men  have  the  capat-ity  to  eomtnit  offtincea  j  but  only  ^■ 
lightened  men  are  abk  to  discover  laws  which  can  prevent  thenu. 
The  more  ignorant  a  man  is,  the  moro  he  is  inclined  to  acporatA 
hi*  private  interest  from  the  interaat  of  his  follows.     The  tu 

*  Tlifit  IS,  on  the  Bnpjiositton  rliat  the  ^nm^  of  thi?  DETenco  is  tlM 
Sfune  I  fur  there  is  a  poiut  of  view  lu  which  thett  is  wora&  thnti  robbery^ 
Btnce  una  muy  posficaa  liiniaeLTof  a  greater  sam  of  raoaey  !>/  ffBud  lliaft 
hy  robbing  tiu  liie  biyliway. 

For  proofa  of  tho  suporiorlty  of  modeni  moaa&rs  over  tkncient  timeo^ 
Me  Hwne't  Hxjuttj  on  Pojm}aH<in.  For  proofs  of  their  fiUi>erio(rity  over 
thci  monnors  of  the  Mi*Mlc»  Appa,  aeo  VoUnirv*  Gcwral  llivior^ }  Sum^$ 
JIfiiirry  of  Entjlat\J  :  H^'in- 11  mm' f  Introduction  to  Charitn  V,;  Barrington't 
t  HunTi.fiti'tnj  npon  En^jHah  Sttrtntejt  ^  futd  Chantelluir^  in  his  Treatiu  tqpon 
Pu^jAc  Uojiytit^tt,  a  wurk  happily  cuncaived  but  sot  wcU  ooipoate^ 
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enlightf'tiod  he  is,  th*i  more  clearly  will  he  pipreeire  tho  coimeC' 
tion  between  hia  juivnto  intewst  and  the  interest  of  the  whole. 

Look  through  history  j  the   most  harharous  ages   preSLmt  nn 
iblflge  of  all  offunt'OB,  offences  of  cunning  as  well  as  offences 

Tioltintie.  Biirbttriam,  though  it  has  some  vices  peculiar  to 
iteelf,  seems  not  to  exclude  vices  of  any  kind.  At  what  epoch 
wert!  fa!se  titles  and  forgt-d  grants  most  multiplied?  IVTien  the 
clergy  alone  knew  how  to  read;  when,  through  the  superiority 
of  thtar  knowledf^o,  they  regarded  men  almost  as  wo  regard 
horses,  animala  which  we  could  not  suhdue  to  the  bit,  if  their 
intellectual  facultiei*  wtre  equal  to  ours.  Why  was  recourse  had, 
during  tbe  same  period,  to  judiciul  dueb,  to  trials  by  fire  and 
water^  and  to  all  those  sb-angc  means  called  Judgments  of  God? 
iJecause,  during  that  infancy  of  reason,  there  were  no  prineiplea 
known  hy  whiuh  to  distingnisli  tliith  from  falsehood. 

Compare  the  results  iii  states  in  whit-h  the  publication  of  ideaa 
has  been  reatrained,  and  in  thos^.^  where  ireedom  of  thought  and 
of  speech  hds  been  permitted*  You  have,  on  the  one  side,  Spainj 
Portugal,  Itfily;  on  the  other,  Bn^dimd,  Holland,  Xorth  America, 
Where  ia  the  most  huppinesa?  Where  the  best  morals  ?  Where 
the  most  crimes?  Where  in  soeiety  most  agreeable  and  most 
aecurc  ? 

Too  luiiny  pndses  have  heen  lnviahcd  upon  institutions,  the 
founders  of  which  made  knowledge  a  monopoly.  Such  were  the 
priests  in  ancient  Egypt,  the  Brahmins  of  Kindostan,  the  Jesuits 
in  Paraguay.  If  their  conduct  merits  praise,  it  is  only  in  rela* 
tion  to  the  interests  of  those  persona  who  have  admiuistcred  these 
forma  of  government,  not  aa  regards  the  intenat  of  those  who 
have  been  subject  to  them.  It  may  be  admitted  that  the  people 
have  been  quiet  and  docile  under  these  tbtouracies ;  but  have  they 
been  happy  ?  It  is  not  credible  that  they  have  been,  unless  an  ah- 
jeetaervitude,  vain  terrors,  usek-ss  obligations,  macerations,  pain- 
ful ohservaaces,  saddt^oing  opinions,  are  no  obstacles  to  liappiness. 

These  governments  htiVf  not  so  much  attained  their  end  by 
maiutiiining  Tutttirid  i;<nornnce,  as  by  spreading  prtjudiues,  and 
propa^atiag  errors.     The  chiel^  thcmsctres  Itavo  always  ended 
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by  Tx'comlng  the  rictims  of  this  tkutow  and  pitsillnnimoiifl 
Slates  rt'tainfd  in  a  (^oiiRtant  iHleriority,  by  institutions  o 
t-o  every  kind  of  pTyjgrrss,  Iktoiui'  thn  prry  f>f  iJ;itions  who  hatt 
acquired  a  nlative  superiority.  States  grown  old  in  an  infancy, 
which  has  been  prolonged  by  their  tutorp,  that  they  mijeht  the 
more  poif*i!y  govcni,  have  always  offured  no.  easy  conquest;  azid 
onco  FXjhjct^tcd,  linro  passed  with  little  or  do  retistauoc  from  one 
master  to  anolhrr. 

But  it  IB  «ud  vre  do  not  prett'iid  to  keep  men  in  i^oranct^ 
govemmEiatH  porceive  tlie  necessity  of  knowledgrc ;  what  they] 
afraid  of  i»  the  liberty  of  the  press.  They  do  not  oppose 
publication  of  flcientiHc  trpatis*!s ;  but  is  it  not  reaaonBhlr  thai 
they  ehoold  oppose  the  spread  of  immoral  or  seditious  frritings, 
the  evil  effects  of  wliieh  conunt  b*;  prtTontcd  if  thfy  aj«  oiic« 
allowed  to  circulate?  Punifthing^  n  puilty  author  njtiy  act  asfl 
preventive  to  those  who  might  incline  to  imitnte  him ;  but  to 
prevent  the  publication  of  bad  books  by  the  iustituttoa  of  tbn 
ceriF-orship,  is  to  <  heL-k  the  evil  at  its  source. 

The  liberty  of  the  press  has  its  iaconveniences ;  nevertheLew, 
the  evila  which  nsalt  from  it  are  not  to  be  compared  to  those  oi 
a  censorship. 

Where  will  you  fiisd  that  rare  genius,  that  superior  intelligenoe, 
that  mortal,  acec&sible  to  all  tniths,  and  inaceessiblc  to  any 
passion,  to  whom  can  be  intrusti^l  this  supreme  dietatorship  over 
nil  the  productions  of  the  lintrmn  tniud  ?  Do  you  suppctse  that  a 
Loi.ko,  a  Leibnitz,  or  a  Newton,  would  huve  had  the  presumption 
to  undertake  it  ?  And  what  is  this  power  which  you  are  forced 
to  couJexupon  inferior  men  P  It  is  a  power  which  by  a  ^gular 
necewity  conibinoa  in  its  exercise  all  the  causes  of  partiality,  and 
all  the  charaeteristicii  of  injustice.  What  is  a  eensor?  lie  is  an 
interonted  judge,  a  solo  judge,  an  orbilmry  judgOj  who  proeeeda 
in  secret,  condemns  without  a  hearing,  antl  decides  without  appeal, 
Scci'C'y  of  procedure,  that  greatest  of  abuses,  is  absolutely  essen- 
tinl.  If  ft  btiok  were  publicly  examined,  it  would  be  publishing 
llir  book,  in  order  to  know  if  it  ouglit  t^  be  published. 

As  to  tho  evil  which  results  Ihjia  a  censurghip,  it  is  impossibl 
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in(?asure  it,  "because  it  i&  impowtWe  to  U41  where  it  ends.  It  oa 
lnjthinjj  less  tlian  the  danger  of  st^oppitig  the  wtok*  progreaa  of 
thu  human  mind  in  oil  its  paths.  Every  new  and  important 
truth  must  of  necessity  h.ive  twaaj-  enemies,  for  the  &ingltj  reason 
that  it  is  new  and  important-  Is  it  to  be  presumed  that  the 
censor  will  belong  to  that  cla^s,  inimibely  the  smaller,  which 
elevates  ttaell'  above  established  prejudices  ?  And  though  ho 
should  have  that  uncommon  strength  of  mind,  will  he  hare  tlie 
courage  to  endanger  himself  on  account  of  dibeoveriea  of  which  he 
■ndll  not  Rharo  the  glory  ?  There  is  but  one  euro  coufbc  for  him 
to  take  ;  to  proseribo  everything  which  rises  above  common  ideas, 
to  draw  his  pLm  through  everything  elevated.  He  ritks  nothing 
by  prohibition,  but  evcrjllung  by  permission.  In  doubtful  cases, 
it  will  not  be  he  that  Buffers  ;  it  will  be  Truth. 

If  the  advance  of  the  human  mind  had  depended  upon  the  good- 
will of  those  in  authority,  where  shonld  we  be  to-day?  Reli- 
gion, legislation,  morals,  the  physical  science  all  would  be  in 
darkness.  But  it  is  not  necessary  to  dwell  upon  so  common  on 
argument. 

The  true  censorship  is  that  of  an  enlightened  public,  which 
discountenances  false  and  dan^reroua  opinions,  and  encourng^'S 
useful  discoveries.  In  a  free  country,  the  audacity  of  a  libel  does 
not  save  it  from  general  contempt ;  but  by  a  contradiction  easy 
to  bo  c-xphiined,  the  indulgence  of  the  public  in  this  rei^pect  U 
always  in  proportion  to  the  rigour  of  the  govemnient. 


^^t  CEAPTEK  ni. 

^H        Indirect  Means  of  preventing  ih«  Wlih  to  eommii  OJvncpt. 

TV^  havo  scon  that  legistation  can  only  operate  by  influencing 
the  power,  the  knowlfdge,  and  the  will.  We  have  Bpoken  of  the 
indirect  means  of  taking  away  thi?  power  to  do  injury;  we  have 
sho%m  that  the  policy  of  preveiiting  men  from  aciiuinng  infor- 
mation, does  more  harm  th^m  good-  AH  the  indiittst  means,  then, 
which  wc  can  use  with  advantage,  must  ho  employed  in  diivoting 
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the  inclinatioiiB  of  men,  in  piittiTig  into  operation  the  rules  of  *^ 
logic  hithwto  but  little  Itnown,  the  loffic  of  the  will — a  logic  which^ 
Rs  Horace  has  so  wpU  expressed  it,  seems  often  to  be  oppositioilj 

to  that  of  the  umhniandtng: — 

Fidea  melinra 

Acud  approve  it ;  and  the  worse  I  fonoTr. 

Tlie  mcann  cbout  to  be  prtisentcd  Jire  of  s  nntiirc  to  put  a 
In  mauj  cases  to  this  intcnor  discord  ;  to  diminish  that  contra- 
riety iiijiong  motives,  wLiclt  often  owes  ita  existence  to  wunt  ol 
address  on  the  pttrt  of  the  logi^'^lator,  to  an  oppoeitioii  whicJi 
has  himself  created  between  tho  natural  sanction  and  the  politica 
SftQt'tjon^  between,  the  munil  Buia'tion  and  the  religious  siujction. 
If  be  couJd  make  all  these  powera  eoneur  towards  iho  same  end, 
all  the  fhculties  of  mmi  would  be  in  harmony,  and  the  will  to 
do  evil  would  not  esit-t.  In  eascp  inhere  this  end  cannot  be  at- 
tainedj  it  is  necessary,  at  all  event?,  that  tho  furce  of  tho  tiitel 
motives  should  exceed  that  of  the  seductive  motiToa, 

The  indirect  means  by  which  the  will  can  ht;  influenced,  inav 
be  illustrated  under  the  form   of  politic-al  or  moral  x^i'ohleoiB,  o; 
which  the  solution  may  be  shown  by  vaiioua  examples ; 

Prtihhm  JS'int. — ^To  ehange  the  course  of  dangeroufi  desirvs.  nnd 
to  direct  the  inclinations  towards  amuscmentJB  eouformable  to  tha 
public  interest. 

Sfcond. — To  arrange  so  that  a  given  desire  may  be  satisfietl 
without  injury*  or  with  the  least  possible  injury. 

Third. — To  avoid  furnishing  t^neaunigcmonts  to  cnme. 

Fourth. — To  increase  responsibility  iu  proportion  as  teniptatJoit 
ineifuses. 

Fi/th, — To  diminit-U  the  sensibility  to  teinpt^ition. 

Sixift,—To  slircgChen  thu  imprecision  of  punishment*  upon  th 
imaginuliun. 

iSeitnfh. — To  faeilitiito  knowK'dg'e  of  the  fact  of  an  offenco. 

£ighih, — To  prtjvtJiit  an  olfeneo  by  giving  to  many  pei-sons  aiL 

ouediute  intero'st  to  prvvcnt  it. 
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JTm^A.— To  facilitate  the  means  of  recognisLng  ond  finding 
indiTiduals, 

Tenth. — To  increase  the  difficulty  of  escape. 

EhveniK — To  diminiflh  the  uncertainty  of  proaecuticmB  and 
piinishmenta. 

Tieeifth.-^Ta  prohibit  acceasorj  offences,  in  order  prevent  the 
priiieipiil  oflutice^ 

Alter  these  mqaas,  of  which  the  object  is  special,  o there  more 
general  will  be  pointed  out,  each  as  the  culture  of  benevolence, 
the  culture  of  honour,  the  empluymentof  the  impuiae  of  religion, 
and  the  use  to  be  made  of  the  power  of  iostrttction,  and  of 
education. 


CHAPTER  lY. 


»T<i  change  fhd  Courts  e/  D&nprous  Bi&irH^  and  to  direct  the 
ImlimUoM  toi/?ards  AtnttsgtnMts  oonformuhle  to  the  Fublic 

The  objet-t  of  direct  leglatation  ia  to  combat  peniicioua  desires, 
by  prohibitions  and  punishmente  directed  against  the  injurious 
acts  to  which  those  desiros  give  birth.  The  object  of  indirect 
legislation  is  to  counteract  their  influence'  by  increasing  the  force, 
of  less  dangerotia  desires,  capable  of  entering  into  riralry  with 
them. 

I  There  ore  two  objects  to  be  considered — Wtat  are  the  desirea 

^R  which  it  is  aa  object  to  weaken  ?    By  what  meana  can  that  end 

^H  be  obtained  ? 

^B  Feraicious  desirce  arc  of  three  classes  :- — l$t,  Malevolent  pas- 
sions;  2iid,  The  appelito  for  strong  drinks;  3rd,  Idleneaa, 

kThe  muansof  weakening  these  desires  may  be  reduced  to  three 
heads: — -Ist,  To  encourage  honeet  inclinations j  2ttd,  To  avoid 
forcing  men  into  idleness;  3rd,  To  favour  the  consumption  of  non- 
inebriating  liquors,  in  preference  to  thoseofanintoxicjitingquality. 
PHome  persona  may  be  surprised  that  the  c-atalogne  of  vicioufl 
inclinatioDB  is  so  limited ;  but  they  should  recollect  that  the 
human  heart  has  no  passions  absolutely  bad*     There  is  none 
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whicli  does  not  gtand  in  ne^d  of  gtiidancc ;  and  at  the  same  time 
noac  wMch  ought  to  b^  orudicatecl.  Wlien  the  angrl  Oflbrir^ 
prepared  tlie  praphft  Maiiomet  lor  hisdivincDiifistosL,  he  plucki 

>m  his  hemt  a  blfick  spot,  vhkh  contained  ihe  need  of 
|Xrnfortujiate3y,  this  operation  cannot  be  pmctiaed  upon  the  In 
Df  ordinaiy  men.     The  seeds  of  good  and  the  eeods  of  evil 
iuBopttrablj  mixed.     The  inclinations  are  goTenied  by  motimj 
but  all  pains  and  oil  plfoenreA  arc  raotivcft ;  pains  to  be  avoi< 

Leasares  to  be  pursuod.     Kqtp,  all  these  motiTeB  may  pit)duf«i 
all  sort  of  effects,  froia  tho  best  to  thy  worst.     They  ore  trecft 
vhich  hiar  wholesome  fhiits  or  poisona,  aecurdtng  to  a 
accurdiag  to  the  care  of  the  gardener,  according  lt>  the 
blows,  or  the  temperatni-e  uf  tlie  day.     Tht'  parfst  benevolenc 
coafiniuj;  itself  tou  exclusivoly  to  a  singlt'  subji-ct,  or  miMakcni 
means,  may  produce  great  eviU.     Attachment  to  one's  Bel 
though  occasionallj  it  bt'comes  hurtfal,  is  constantly  nt'cossary] 
find  in  s]}ite  of  their  deformity,  the  malirolcat  pit.';ffl.ons  are 

;a^  useful  as  means  of  defence,  as  safcgnards  a^ritinst  Iho 
Bion  of  personal  interest.     AVl>  ou^^ht  not,  then,  to  attempt  root 
out  any  affuctions  of  the  htuuan  heart,  eince  there  ij  noiie  whif 

loes  not  play  its  part  in  the  sy&tem  of  utility.     We  abonld 
fine  ouraelvea  to  the  opcrutiou  of  these  alfcctions  in  detail,  acconl« 
iu^  to  the  direction  which  they  take,  and  the  efiects  which 
ariL'  likely  to  produce.     A   useful  bjdanqc   axaj  be  est^blishii 
bctwccti  the^  inciiaationSj  by  strtiigihetung  those  which  are  apt 
to  be  too  weak»  and  by  weakening  thosu  which  are  too  stnmg; 
It  is  thus  that  tht   cultivator  diretta  the  course  of  waters 
each  a  manner  that  his  grounds  sulfw  aeitlicf  from  ovetdoi 
lior  from  drought. 

The  possiun  for  inebriating  liquors  is,  properly  dpcakixi^r 
only  one  that  can  be  extirjjatexl  without  doing  unyiiyur)*; 
tlie  iniscible  passions,  as  I  have  etiid,  axv  a  necesNizj  stimolaiit 
in  eases  when  persons  are  obliged  to  protect  IhemsdvcB^  and 
repi'l  the  attaeks  of  on  enemy.     The  lovv  of  repose  is  not  iiiju< 

»U3  in  it^c'if ;  indulence,  howevt^r,  is  an  evil,  inasmuch  as  it 
the  uscL'nduncy  of  the  hurtful  pasdoJiB,    However,  tliei 
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three  desirea  may  be  looked  upon  aa  equally  in  need  of  being 
represftedt  It  h  hardly  to  bt  feared  that  we  cau  have  too  g;rt.'at 
Buetesa  ogidnat  the  inclinatioa  to  idlt'jiL'ea,  or  tliat  the  riadictive 
passionB  can  bt;  reduced  hL'low  the  point  of  utility. 

Tho  fii"9t  oxpcdient,  as  I  huvu  auid,  is  tq  L-m^ourago  innocent 
ftmuscments.  It  is  a  branch  of  that  9ci<?nee,  so  complicuttd  and 
so  ill-defined,  which  consiats  iu  advimcing  civlliziitiun.  Thti 
state  of  barbarism  differs  from  civilization  by  two  chanvctomtic 
traits: — 1st,  The  force  of  the  j>rt«(f/^/(t  appetitcfl,-  2ndj  Tho  smuU 
number  of  objects  of  enjoyment  oHlTod  to  tho  concupmmt 
appetite*.* 

The  occupations  of  a  savage  after  he  has  supplied  himeelf  with 
physical  ncoessaries,  the  only  ones  he  knows,  are  soon  described. 
The  pursuit  of  revenge ;  tho  pleasure  of  drunkenness  if  he  has 
the  meaiu;  eleep ;  or  perfect  iDdoienc€ ;  euch  la  the  sum  totn!  of 
his  resources.  Each  of  these  iixcUjiatioua  is  faTourabie  to  the 
deTclopment  and  to  the  action  of  the  other,  Ite.sentment  tinds 
,easyaeecas  to  a  mind  unoccupied;  idiene^is  leads  t>  drunkL-nuess; 
;.ftnd  drunkenueas  produces  qiiitrrcla,  which  nourish  and  muttiidy 
resentments.  The  pleuanres  of  love,  not  being  raiugh-d  with  tho 
aeutimental  feiint'Uienta  which  embeUish  and  incR'uso  Ihcnii  seem 
not  to  piay  a  great  part  in  the  lite  of  the  savage,rand  go  but  a 
little  way  towiirda  filling  up  tho  intervals  of  exertion. 

Under  a  regular  government  the  nct'emty  of  vcna;canoe  is  sup- 
pre89od  by  legal  protection,  and  the  pleasure  of  giving  one's  self 
tip  to  it  is  (counteracted  by  the  fear  of  punishment ;  the  power  of 
indolence  is  enfeebled ;  but  the  love  of  strong  liquors  is  not 
diminijuhed.  A  nation  of  savages  and  a  nation  of  huntei>i  aro 
convertible  expressions.  The  life  of  the  hunter,  us  well  as  that 
of  tho  fisht'irnun,  provided  they  know  how  to  preserve  the  game 
they  take,  affords  long  intervals  of  idleness;  while  in  a  civilized 
state,  the  mass  of  tho  community  is  eompused  of  lahourera  and 
artisans,  who  have  scaruely  thu   leisure  necessary  for  steep  and 

•  This  diatinotioH  of  tha  school tnon  is  auffidoDtly  cqmplBte.  To  tho 
rtrst  c1ti39  bolang  the  pleasiirca  of  oialoTulenDo  j  to  bba  soqund,  all  other 
|)lea«arei. 
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reliixation.  But  ttie  mififartime  is^  that  fhc  pji^sion  foretron^  drink 
cftn  be  &utisfied  in  the  midst  of  a  most  laborious  life,  and  that  it 
treneheB  upon  the  hours  aliotti'fl  to  i*epciet>.  In  tfip  lowest  coadi' 
tions  poi'Gi-ty  is  a  rfetitmint  upon  it;  but  artisaiig,  who&c  Labour  i& 
better  paid,  can  make  ^oat  («iLcriticeB  to  this  fatal  taste,  and  ihe 
opulent  clii?iica  may  devote  all  their  time  to  it.  Thus  we  sc«,  in 
Hges  of  barbarism,  that  the  upper  clasaos  have  divided  their  whole 
life  between  warj  the  chase,  which  is  the  image  of  war;  the 
aniinnl  fuuctioas ;  and  long  rppasts,  of  which  tlrimkennesa  wa* 
thf"  g;reateBt  attntction.  Such  is  the  wholt.'  hifct«>ry  of  a  great 
pixjprit'tor,  a  j^rent  feudal  lord  of  tht.^  Middle  Ages.  The  privilege 
of  thia  noble  warrior^  cr  of  this  noble  hunter,  extended  into  the 
midt»t  of  a  morc  civilized  society  tlie  occupations  and  tho  cba- 
rm'tcr  of  n  fiavu^. 

Thia  btiog  eo^  every  innocent  amusement  which  humiui  art 
can  invent,  ia  useful  under  a  double  point  of  view  :^ — 1st,  Far  the 
veiy  pltflpure  whieh  results  from  it;  2nd,  From  its  tendency  Id 
wouken  the  dan;^erous  inclinations  above  described.  By  innocent 
amuBemenlfl  must  be  understood  all  those  which  cannot  be  proved 
to  ho  injurious.  Their  introduction  being  favourable  to  the  bap- 
piacas  of  society,  it  is  the  duty  of  the  legislator  to  enoouiflge 
them,  or,  at  least,  to  put  no  ohatiicle  in  their  way.  They  will 
be  enumerated  here ;  first,  those  which  are  e&teemed  the  most 
gross,  and  aftcrwai^ds  those  which  euppoae  more  retinenieiit. 

Ist,  Die  introduction  of  a  variety  of  oliroents,  and  the  progree§ 
of  the  art  of  gardeniug,  applied  to  the  productioa  of  nutritious 
vegetables, 

3nd.  Tho  introduction  of  non-inebriating  liquors,  of  which  tea 
and  coffee  are  the  principal.  These  two  artieies,  which  super- 
ficial minds  will  he  astoriitthfd.  to  see  fi^mrinj?  in  a  cat^Jogue  of 
moral  objects,  arc  so  much  the  more  useful,  since  they  come  iiato 
direct  competition  with  inebriating  liquors. 

3rd,  rrogress  in  all  that  constitutes  elcfrancc,  whether  in  drcsA, 
furniture,  the  embellishment  of  grounds,  &c. 

4th..  The  invention  of  plays  and  pastimes,  wbt?thcr  athletio 
or  sedentary,  among  which  games  nf  i unis  hold  a  distinguished 
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^H  r%nk.  GFamea  of  hazard  should  alone  be  excluded.  Th^ite  traT}- 
^H  quil  aparts  have  brought  tha  et'xes  togt^ther,  havd  dimiiiished 
^"    ff«rtwij  that  raaiady  peculiar  to  the  human  race,  espDcially  to  the 

opulent  claaa  and  to  tho  old. 
^ft        Bth.  The  cuUivutinn  of  music. 

^1       6th.  Theatrics,  asscinblieSj  puhlic  atnusementB.*  I 

^H  7th.  The  cultivation  of  the  arts  and  sdenccB,  and  of  literati 
^^  ture. 

TiVlien  these  different  means  of  enjoyment  are  placed  in  opposi- 
tion to  the  means  necessary  to  provide  for  KubBistcncc,  they  are 
colled  objects  of  luxury ;  hut  if  their  tendency  he  such  as  is  above 
BU^gested^  luxury,  singular  as  it  may  appear,  is  rather  a  source 
of  virtue  than  of  vice. 

This  branch  of  policy  has  not  been  oalirely  ncj^lected  ;  but  it 

has  been  cultivated  rather  with  political  than  with  moral  views. 

The  object  has  rather  been  to  render  the  people  tranquil  and  sub- 

mimvG  to  the  government,  than  to  reader  the   citizens  more 

united  among  themselves,  more  happy,  more  induatrious,  more 

virtuous. 

I  The  sports  of  the  circus,  among  the  Bomans,  formed  one  of 

the  principal  objects  of  the  government's  attention.     It  was  not 

^B  ofilr  a  means  of  conciliating  the  aUections  of  the  people,  but  also 

^H  of  drawing  off  their  thoughts  from  public  affairs, 

^H       Crornwi,'Uj  whose  ascetic  principU's  did  not  allow  him  tbia 

^"  resource,  had  no  other  means  to  occupy  the  public  mind  but  to 

engage  the  nation  in  foreign  wars, 
'  At  Venice,  a  goTcmment  exeesaively  Jealous  of  itg  authority 

^^  ehowed  the  greatest  indulgence  to  pibasurea, 
^H      The  proeoBsionfl  and  other  religious  fi'Uf  of  Catholic  countries 
^^  fulfil,  in  part,  the  same  object  as  the  games  of  the  circue. 

All  those  institutions  have  been  considered  by  political  writers 


^ 


*  "  I  h^ard  M.  d'Ai^naon  e&y,  that  whi^n  he  was  Lifiubenant  of  Pob'co 
there  wer«  mora  irrOgnlaritiM  und  debanclierififl  DOmtnitted  in  Fans, 
darinj?  the  flftpen  dava  oT  htat^  whuti  tho  tbeatret  were  shut,  than  during 
four  niontba  of  tho  aeoson  when  tbciy  weire  open." — MertotirM  of  PoUnHat 
roL  iii.  p.  312. 
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Bs  fto  many  moans  of  nlleTiatiiig  tho  yoke  of  power,  of 

the  public  attention  towards  agreciible  olijecU*  and  prerenting 

from  being;  octupk-tl  ivith  public  affairs.     This  etfei't,  though 

was  not  the  object  of  their  eatubliahraent,  has  cfiii^'tl   thcin  to 

obtain  more  favour  titVcr  bein^  catabliBhcd, 

I  JPetcr  the  Great  made  use  dC  a  higher  a&d  more  generous  polii-yj 

The  manners  of  Uie  RusHinns,  thttr  prontm-es  to  into^tieatioD  ex^ 

oeptfdj  TTPre  rather  Asiatio  thimEuropi>an.     iVttT  !.»  wishing  u 

loderat^  their  ^uasnesfl,  and  to  temper  their  ferocity,  etnploy 
ledi^Dt^  perh^pB  a  little  too  direct.     He  nsod  all  poivibk* 

juragements,  and  cron  had  rccoTirse  to  violence,  in  order  to  ii 
luce  Europe;in  dress   and  Kurnprfm  Riicctiieles,  usscinldies  ant 
arts.     To  Itad  his  suhjecta  to  imitate  the  other  uations  of  i^un>[ 
vaa,  in  other  words,  to  civilize  them.      But  be  eneountered  tl 
itest  resistmiec  to  all  these  innovationa.      Envy,  jealousy 

mtempt,  and  a  multitude  of  auti-sociul  passion*,  opposed  ihij 
latioB  with  foreign  rivals-     These  pruseions  no   longer 

jgnised  their  ohjecta>  when  visible  marks  of  diatiiietioii 
effaced.  In  ti8kinj>  from  his  suhjeets  the  exterior  by  whieh  thi-3 
were  distinguialied,  he  took  from  them,  eo  to  spt-iik,  the  pretext 
and  the  alimcsnt  of  a  hateful  rivalry.  He  associated  tbem  with 
the  j-reat  republic  of  Europe;  and  they  had  ererything  to  gain 
by  that  assoeiation. 

The  ri^d  obaerTntion  of  SundaVi  such  ns  prevails  in  ScotlandJ 
in  England,  and  in  some  pails  of  CJermany,  is  a  ^'ii>latioa  of  thil 
policy.   The  Act  of  Parliament  npon  thin  subject,  passed  in  1 781, 
Feeiua  more  appropriate  to  the  times  of  Cromwell  than  our  own.! 
It  prohibits  people  from  every  kind  of  Sunday  uniui4t^iiient>  esee| 
eenaual  pleasures,  drunkemiesSt  and  debauchery.     It  waa  in  thi 

ime  of  good  morals  that  a  law  ewi  contrary  to  ^ood  morals  wii 

looted,      Sunday  becomes  by  this  kind  of  rigour  an  institution  | 
in  honour  of  idleneeiSj  and  profitable  to  all  tite  vices. 

Two  suppositious  are  nceessory  to  justify  snch  a  law :  one, 
that  amusements,  innocent  six  days  in  the  week,  chimge  thcii 
nature^  and  become  roiseliievous  on  the  fteventli  ;  the  oflur,  that] 

IvucaBj  tho  mother  of  all  the  -^icca^  ia  thii  ■aafeiguai'd  of  n^Ugioaui 
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I  do  not  Icnow  what  to  moke  of  tlieao  ideas ;  let  the  thcolagiana 
expound  them.* 

If  a  revealed  law  ia  in  contradiction  to  morality,  it  ought  not 
to  be  listened  to.  "We  hoTe  moru  cciluin  proafa  of  the  political 
effects  of  an  institution  tlian  we  can  have  of  thei  truth  of  a  reli^ous 
history,  founded  upun  tvctiEa  out  of  the  course  of  mxtorc.  In 
one  case  we  have  the  tt'StLmouy  of  our  own  sunses ;  in  thu  other 
case  we  must  rely  upon  the  testimony  of  othfrs,  a  testimony 
transmitted  ij-om  himd  to  hand,  and  weakened  hy  every  tran»*J 
miasion,  which  alters  more  or  less  itsprimilive  traits, 

Jlat  this  contradiction  does  not  exist  This  rigorous  obserV' 
ance  of  Sunday  has  no  foundfltioti  in  the  Gospel ;  it  is  even  tioa- 
trary  to  its  test,  and  its  positive  examples.  The  judicinu» 
Feuclun,  whom  no  one  will  acc^use  of  having  misundurstood  th^J 
spirit  of  Chi-istian  morality,  rehttkwl  the  indiscreet  eeVLniy  of 
hia  curatcH,  and  was  unvriUiug  that  the  puople  of  his  dioceso 
ahowld  be  forbidden  to  indulge  on  Sundiiys,  after  the  exercisea  of 
religion  were  ortn',  in  dancer  and  rustic  sport*. 

I  find  fault  nat  with  a  day  for  tliu  FUspfnaion  of  ordinary 
labourB,  nor  with  a  day  devoted  in  part  to  religious  won^hip ;  but 
"with  the  absurdity  of  converting  inta  oifenees.  during  that  day^ 
the  mo&t  necLssary  lahom-s  of  the  held,  and  the  public  exercise 
of  the  most  harmless  amuHcmunts. 

To  deprive  the  people  one  day  in  the  week  of  pleasures 
acknowltKlged  to  bo  innocent,  ia  to  take  away  a  portion  of  their 
happiness ;  forif  hiippinoss  is  not  composed  of  pleasurtB,  of  what 
is  it  composed  ?     How  is  it  possible  to  juatii^*  the  sevedty  of  the 

*  The  chaplain  of  Nowgato  tnkeB  great  cnre  to  have  it  inserted  ia  the 
Biography  of  Uale&ctora,  as  their  own  fonfeption,  thnt  tJie  wnntueuce. 
ment  of  their  Cftroor  waa  the  i^vAatum  af  the  SaUnth.  I  believe  he  would 
l»  nearer  the  troth,  IT  he  said  tl4at  thi^y  begaa  thtiir  Ciiroer  by  tJlae^tyi7^^ 
the  Sabbath^^^bserTtng  It,  that  ie,  ia  u  partioulAr  vny.  N'lt  ktiowing 
what  to  do  with  thoir  time*  ftud  tUisir  money,  whnt  other  ryaouree  havq 
they  but  the  tovom?  DrDnkf>nitc3H  Pertdyrs  thotn  qunrrclaotn©  Md 
atciptd,  destroys  Mitur  bealth^  tli«ir  uptitiiile  \'<'t  laljniir,  niid  Lhcir  bubite 
of  ecotianiy ,  ftijd  thruwa  thetix  iii  to  biul  ccrtnpauy «  Th ua  they  ore  prtrpot^ 
to  ool^r  upon  U10  career  of  criQke. 


I 


Dtm  U6 


tbea  hard  lot, 
V  TtiXy   Q&der  preteit  of 

Then  are  tvo  iraji  «f  ddioK  iiyiizy  to  TOnHnd  :  ooe^  Uu 
lOtradwctka  rf  Pka*;  Hk  iidui,  tlieesciraai  of  picaMUia,.  If 
out  of  these  vvrs  dtumti^  to  W  ooodcBBked,  bow  ean  the  aOna 
W  vofUij^  of  fnbae  t  Solii  «n  «ds  of  tynumy ;  fur  in  what 
docs  tyiumy  «onaift,  if  art  m  ibmf  It  b  odIv  ejects  which  are 
here  lyotw  of;  a*  4Mfat  good  is  intt^idt'd ;  but  it  is  easier  to 
reaMa  -ragvefy,  thia  to  g»  to  the  buttom  of  a  matter ;  to  Boat 
here  aad  there  UiacM  ftlKj  aad  viadon,  than  to  persevm  ift 
mm  «r  the  Mher ;  to  iillaiv  te  cvrent  of  prejudice,  thaa  ta 
mitl  it*  todvat.  Htnrmr  gaod  the  intcDtion  may  h^,  it  ia 
fM*fTiiin  that  the  ta^deaey  «f  thii  ascetic  pnclioe  ia  hmtful  and 
immoraiL 

Hiqipy  the  pei>ple  which  m  ttttk  to  derate  itsi^lf  t&boTe  groei 
and  bmul  vioeft,  to  cultivate  clqgaiKe  of  mnnni-rs,  tlie  pleasures 
of  society,  the  embeUishmiQt  of  gftrden^^  \he  line  arU,  the  sciences, 
pulilif  nmuaemetltat  theexerciMeaf  tbir  u&dtrst^mding  !  Reli^ona 
whitU  inspire  gloom,  goremmf  tiU  wMcli  render  men  di&trustfuL, 
tUid  which  keep  thcra  apart,  coDtAiti  the  germ  of  the  gr^alest 
\-ic4'«,  and  the  most  injurious  pasaion*. 


CHAPTEE  V. 

2h  $ati»fy  certain  J)e*ir99  without  Injury^  or  with  tht  Uast 
poMihU  Injury. 

Dr.Rn^ESf  hoih  t1io*e  of  which  we  have  epofcen,  and  those  of  which 
wt*  ftr*i  Jilfout  to  Bpfiik.  are  suseeptiMe  of  being  tjatistied  iii  diifer- 
ont  wayi«r  and  upon  different  eomlitiona,  through  all  the  degrees 
|f  tlir*  murul  tH^iik-,  from  ir^noecnce  up  to  iW  hi^-hcst  point  of 
iniinnhty.  Tlmt  these  Uesircti  may  bu  fiytisfiod  without  injury, 
I  lUu  lii-yl  ohjwt  t<j  l»o  accumpIiFhud  ;  but  if  this  object  ia  uxuit- 
iuablc,  Uie  isocoud  object  is  to  reuder  their  s^ti^actioa  less  in- 
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juHoa$  to  the  community  than  ^^oukl  be  the  violation  of  a  lavr. 
If  even  this  second  end  \s  -uniittflinabie,  it  then  becomes  n'n  objet-t 
to  arrange  thing*  in  puch  a  way  that  thp  iDdiviilual^  plneed 
by  his  desires  between  two  offentifs,  may  he  incHned  to  rKooso 
that  which  is  the  least  injmioua.  This  last  objeet  se*?ms  humble ; 
it  is  a  kind  of  composition  with  ricG;  it  is,  as  it  were,  haggling 
with  it,  and  heating  it  down  to  the  lowest  possihle  rate. 

tLet  us  examine  how  these  several  points  tun  be  uttaintd,  in 
the  case  of  three  kindB of  imperious  desires: — 1st,  Vengeance; 
2nd,  Want;  3rd,  The  sexual  passion. 
SECiioif  I. 
There  are  two  raeana  of  satisfying  the  vindictive  appetites 
without  harm  : — 1st,  To  provide  legal  redress  for  eveiy  kind  of 
^^persontd  injuiy ;   2ud,  To  est^iblish   eome  eompcteut  satisfattion 
^Kor  injuries  wlii<;h  atTict  the  point  of  honour. 
■  Failing  thtso  means,   there  is  only  one  expedient  to  eatiafy 

these  vindictive  appetites  with   the  least  harm,  and  that  imj  by 
showing  indulgence  to  duelling. 
^K      let.   To  prertde  Legal  Redreaa  for  fill  I't'-niJt  of  Iitjunf^. — The 
^Prices  and  the  virtues  of  raaiit-ind  depend  very  mnch  ui»on  tho 
circumstances  of  society.     Hospitality,  it  has  been  observed,  is 
^H  most  practised  where  it  is  most  necessary.     It  is  the  sarae  with 
^P  vengeance.     In  the  state  of  nature  the  fear  of  private  revenge  is 
the  only  restraint  ujion  furce,  the  only  safeguiu'd  against  the 
violojice  of  the  passions.     It  corresponds  to  the  fear  of  ponLah* 
ment  in  a  state  where  laws  are  established.     Every  improvement 
in  the  admimatration  of  justiee  tends  to  diminiah  the  foiTO  of  tlie 
^^  vindictive  appetites^  and  to  prevent  acts  of  private  animosity. 
^P     The  principal  interest  in  view,  in  cases  of  legal  rwbesa,  is  the 
^^ interest  of  the  injured  party.     But  even  the  offender  finds  an 
advantage  in  this  amingcment.     Lt-ave  a  man  to  revenge  him- 
self, and  hjfl  vengeance  knows  no  limits.     Grant  him  what,  upon 
a  cool  examination,  you  regard  as  a  competent  satisfaction,  and 
at  the  same  timo  forbid  him  to  go  lUrther,  and  he  will  rather 


taiMbM 


■ewpt  wlut  |-oti  pre  him  wttlkoot  risk  or  kasKd  Umd 
iHBwIf  tn  the  jtidi^wnit  of  Ae  lew.  lir  «»W|iliMt  to 
Ui  <yw7i  hanil  a  [giiifar  aitzs&cttoa.  Tin*,  then*  M  an 
bvattft  wfdch  resnJts  from  provifHiLg-  a  legal  iiitfWi  B^pnoli 
prrreuted.  CoTered  with  the  hocfclcr  ot  joflboc*  tfce  hiM 
^lUiuMii,  after  Ills  oflbnce^  find^  himself  in  a  itale  of  wwUMUiU*! 
•ecTirity,  imder  the  pTotecdon  of  the  law. 

It  b  ratteipntty  erideot  that  the  better  pnTniaa  these  »  kr 
pcdpw,  the  Vm  powerful  will  be  the  &odv«  wMeh  «scitn 
the  injnrrt!  party  to  procnie  it  for  lii»w^1f-  ItwBTj  p«u>  which 
A  man  in  ixpo!»rd  to  snffer  by  the  coodoct  of  anotber  wen  iar 

itly  ftillrmtd  by  what  he  regarded  aa  as  eqmTalent  pleasuie, 
'ihi*  iriM-ible  appetite  would  not  exist,  Thi^  supposition  ia  eri- 
d^tly  eX'<%Af;entted  beyond  anything  that  can  poasiblj  be 
pHahed.  But,  exAggerated  S9  it  is,  it  includeifl  tmth  enoof^ 
»how  that  overy  amtUomtion  in  thia  branch  of  jnstioo 
dirntnifth  tho  fi»rfc  of  the  riorlictive  passions. 

Hntne  has  tibsfrveflt  ia  speftkin^  of  the  barbwona  AgM  ot 
English  hlittory,  that  the  prent  difficulty  was,  to  engage  til* 
^njiind  party  to  receive  satisfaction ;  and  that  the  laws  respect* 
inf;  MitisfaL'ti^m  aimed  an  much  at  restmining  reaentment  aa  at 
K-i^uring  a  certain  indulgence  to  it. 

More  yet.  Establish  a  legal  punishment  for  an  injury,  and 
you  give  room  for  generwity  ;  you  create  a  ^rtuc  To  pardon 
an  Injuiy  when  the  law  offers  a  aatiafoction,  is  to  gain  a  kind  of 
•uperiority  orer  yonr  enemy,  by  the  obligatioii  yion  impose  upon 
hira.  Siuh  fi  parflon  oannot  be  attributed  to  weatness.  The 
jnotivc  is  nhovo  sii^plcion. 

2nd.  To  proviih  comprf^  Jlft^rfsJtfir  tho»^ pariimhr  Iitjuri 
which  atfack  th  Point  o/Z/ofleMr.— lujuriea  of  this  kind  deman< 
a  more  particular  at tcntinn^  inasmuch  as  theyhavo  a  more  murk 
tcndcnry  to  provr»ki'  tho  rinditalve  poftsions.     (See  Cliup.  XIV.) 

In  this  r<-«ptTt  tho  laws  of  Franco  have  long  been  superior 
thotic  of  other  nafians. 

KnpIiVh  jun*]tn]flrncf  is  crniBcntlv  defective  upon  this  pmn 
_It  dot*  U'^L  iTL(p^niwj  thctx.u.ttuwioCau.tlx  a  thing  aa  honour. 
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Las  no  meiLQB  of  meaauring  a  corponil  insult,  except  by  the  dimen- 
siuDs  of  the  wound.  It  doea  not  suspect  thut  liitre  ia  any  other 
fevil  in  the  loss  of  reputation  except  the  loss  of  money,  which 
imay  be  the  consequence  of  it.  It  considers  money  m  the  remedy 
lor  ftll  evile^  the  palliatire  ibr  all  al£ronts,  the  equivalent  for  all 
inaults.  He  who  hus  not  received  a  pecuniary  compensation  has 
received  nothing;  he  who  haa  been  paid  in  money  cun  afsk  nothing 
more.  There  is  no  other  repai^tioa  of  any  kind.  But  the  groaa- 
atss  of  bai'barous  agcB  ought  aot  to  bo  a  nproach  to  the  present 
generation.  These  laws  were  established  before  the  feelings  of 
honour  were  developt^d.  Honour  exipte  in  the  tribucai  of  public 
opinion,  and  its  decrees  we  pronouGccd  with  a  peculiar  force. 
Still,  it  ciinnot  be  doubted  that  the  silence  of  the  law  bus  a  bad 
bet.  An  Englishman  eunnot  travel  la  France  without  remark- 
la^  that  the  feeling  of  honour  and  the  contempt  for  money  descend, 
BO  to  spedk,  much  further  among  the  inferior  classes  in  I'rancq 
than  in  Eugland.  Tlua  difference  ia  eBpeciiUIy  remarkable  in  the 
army.  The  sentiment  of  glory,  the  pride  of  disintercatednesH,  are 
everywhere  to  be  found  among  the  private  soldiers ;  and  they 
would  think  the  brilliancy  of  a  good  action  tarnislied  if  they 
received  a  reward  for  it,  A  sword  of  honour  is  the  highest 
recompense. 

3rd,  To  ihotp  Indulfffncf  to  DtuUinff. — AVTicn  offended  persons 
will  not  he  content  with  the  satisftietion  offered  by  the  laws,  it  is 
necessary  to  show  indulgence  to  diiellmg.  Where  the  duel  ia 
cpfabliahed,  poisoning  and  nssfussiBation  are  seldom  heard  of. 
The  CDBiparatively  alight  evil  which  rusulta  from  that  practice,  is 
like  a  premium  of  insurance,  by  which  a  nation  gunrf.ntees  itself 
against  the  grave  evil  of  tho&e  two  eritnes.  The  duel  becomes 
a  presen'wtive  of  politenesB  and  peace.  The  fear  of  being  obliged 
trf  give  or  to  receive  ft  challcTigo  extingtiishes  quarrels  in  the 
Lud.  The  Greeks  and  B^jmans,  we  arc  told,  attained  a  high 
pitch  of  glory  witliout  havLng  known  the  duel  So  much  the 
worse  for  thtm ;  their  sentiment  of  gloty  did  not  oppose  itself 
either  to  poiatm  or  the  drtgger.  In  the  political  diFsensions  of 
Athens  one  half  the  citizens  plotted  th&  dostruetion.  of  t^  ^^^stss 
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half,     Otscrvc  what  paegea  in  England  and  in  Ireland,  and 
pure  it  with  the  diascneirma  of  Greece  and  Bftme.     Clodim 
Milo,   according   to  our  practice,   iirould  hsTe   fought  a  duel 
occordiog  to  Iho  lli>mtLti  pructice,  they  tbrmed  ttiutiiul  pKiJL-ots  ol 
aniuiHiiiatioii,  and  he  who  killed  his  adreriAaiy  did  but  AOticipti: 
lum. 

In  the  Lsltdid  of  Malta  dueUing  hod  beeome  &  kind  of  rogc^  and 
ahuoftt  »  civil  war.  One  of  the  gmnd  masters  made  such  scve: 
laws  against  it,  and  caused  them  to  he  so  rigorously  cxecu 
that  diiilling  eeastd ;  but  it  was  only  to  give  place  to  a  cri 
which  unitcil  cowardice  to  cruelty.  Asaassination,  hithi;rt 
littkaoirn  amous;  the  knights,  became  so  common  that  the  duet 
was  prrstntly  regretted,  and  finally  it  was  expressly  tolerated  in 
a  6xiHi  place,  and  at  certain  hours.  The  result  was  ?iich  as  wm 
oxiMH'ted.  An  honourable  turcer  being  opened  to  revenpt>,  dan 
dcstino  means  resumed  a  chcLructer  of  infiimy.  Duds  are  1 
coniuion  in  Italy  thnn  in  Franco  and  England  ;  poisoiiiugs  an* 

'ftaMis&iiiatious  much  more  8o« 

III  i'l-anco  the  laws  against  duelling  were  severe;  but  tneaus 
were  found  to  elude  them. 

In  England  the  laws  confound  duelling  and  ujurder;  but] 
juries  do  not  confountl  them  ;  they  iicqiiit,  or,  wbiU.  auiountft  to 
the  ftnrae  thing,  they  bring  in  a  vei-dict  of  manslflut^hter.  The 
people  are  more  correctly  guided  by  good  sense  than  the  lawyer* 

_»re  by  their  ecience.     "Would  it  not  be  better  that  the  remedy 
lould  bo  according  to  law,  instead  of  hcijig  auhversive  of  it? 


an- 


SECTtoy   IL 

We  com©  now  to  mit'ffencf;  and  hero  we  hare  to  consider  both 
the  interest  of  tho  poor  themselves,  and  that  of  the  couiuiunity. 

A  man  in  nix-d  of  the  means  of  subsietence  is  pui^lied  by  the 
nioiit  invsistiblt?  m^jtivi'S  to  commit  ell  the  offences  hy  whiuh  ho 
I  All  nupply  his  wants*  Where  this  stimulua  exists  it  is  uselew 
lo  conibul  it  by  the  fear  of  punishment     There  are  few  punish- 
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ments  wliich  can  be  greutcr  than  starvation  ;  and^  making  allow- 
ance for  uncertainty  and  distance,  there  are  none  whir^h  can 
appear  eo  great.  The  only  eure  means  of  protection  against  the 
eff'OiCtB  of  indigen*:^,  consists  in  ^imishing  necesa&ries  to  tbOMi 
vho  are  in  need  of  th^ra. 

In  this  point  of  xiew  the  indigent  may  be  distributed  info  four 
elasaes : — 1st,  The  industrious  poor,  those  who  ask  only  t-o  hibonr 
in  order  to  live;  2ndj  Idle  mendicants,  those  who  had  rather 
troat  to  a  precarious  ebarity  than  live  by  -wrork;  3rd,  Suspected 
persons,  those  who  have  been  arrested  for  somt^  otfene*,  but  dis- 
eharged  for  want  of  proof,  and  upon  whose  character  a  blot 
remains,  which  prevents  them  from  finding  employmenf ;  4thT 
Convicts  who  have  finished  their  terra  of  impriaoameiit,  and  who 
have  been  set  at  liberty.  These  diffe^rent  classes  ought  not  to  bo 
treated  in  the  same  wayj  and  in  establish  men  ts  for  the  bcne^t 
of  the  poor,  particular  care  ought  to  he  taken  to  separate  the 
Buapected  trom  the  innocent.  One  rotten  sheep,  eaya  the  proverb, 
ia  enough  to  infect  a  whole  fiuck. 

All  which  the  [>oor  can  he  made  to  earn  hy  their  labour  is 
not  Daly  a  prodt  to  tht^  commiinityj  it  is  o  giun  to  themselves. 
Not  only  is  life  to  be  sustained^  but  time  is  to  he  filled  up. 
Humanity  requires  that  occupations  ehould  be  found  for  th& 
deaf,  the  blind,  the  dumb,  the  maiiuoil,  the  impotent^  the  infirm. 
The  wages  of  idleness  ore  never  &o  sweet  as  the  rewwd  of 
industry. 

If  a  man  has  been  put  upon  trinl  for  an  alleged  offence  of 
indigeace,  though  he  should  bo  &cquitU:-d,  he  ought  to  be  reijuiiod 
to  give  an  account  of  his  means  of  suhsistenee,  at  least  for  the 

st  preceding  six  months.    If  they  were  honest,  this  inquiry  con 

bim  no  harm ;  if  they  were  not  honest,  ho  ought  to  aufler  the 
consequences. 

WoitiL'n   tubom'   under  partieiilar  diaadvantagesj    as   respects 

ility  of  finding  occupation,  especially  ihoso  of  a  condition  a 
little  above  ordLQan,-  labour*  Hen,  liiivrng  more  activity,  more 
liberty,  perhaps  moro  dexterity,  have  poseessed  themselves  even 
pf  those  employmtnts  the  best  fitted  for  Lhe  female  seji,  and 
I  0  c 
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which  aro  almost  itidecsnt  in  the  hands  of  a  man.  Men  sell 
cHldrt'u's  toys,  keep  fashionable  shops,  aod  make  women's  shoo^ 
women's  stays,  and  -nomon's  dresses.  Men  even  perfotm  the 
office  of  midwireft.  There  in  a  reason  to  doubt  TrLether  the 
injusHfc  of  cuBtom  might  not  he  redreascd  by  the  law,  mi 
whether  women  should  not  be  put  in  possesaioii  of  th?:^  meam 
of  Bubslstcnee  to  the  exclusion  of  men.  This  would  he  SB 
indire*  t  moans  of  preventing  prostitution,  by  aecuring  to  women 
Buitahie  occupations. 

With  respect  to  the  treatment  of  the  poor,  no  timrtnal 
measure  can  he  proposed.  Local  and  national  circuiostaims 
mnat  control  particular  arrangements.  In  Scotland,  with  the 
exception  nf  some  I«rg<?  towns,  the  goTemment  does  not  concem 
itself  with  the  care  of  the  poor.  In  Englaud,  the  tax  oo 
their  aoeount  amounts  to  more  than  three  njiUians  sterling.* 
Still  the  condition  of  the  poor  is  better  in  Scotland  than  in 
Enghuid.  The  object  is  better  accomplished  by  custom  than  by 
law-  In  spite  of  the  inconvemene^^  of  the  English  aystcm  it 
cfmnot  be  suddenly  aboudont^ ;  otherwise  half  the  poor  -wouM 
perish  before  the  necessary  habits  of  beneTolcnee  and  frugality 
had  taken  root.  In  Scotland  the  inSueuee  of  the  clergv  is 
very  salutary.  Having  but  a  moderate  salary  and  no  tith^. 
the  ministers  are  kno^Tn  and  respected  by  their  ptu^shionoTB,  In 
England,  the  clergy  being  rich  and  having  tithes,  the  rector  ia 
often  in  n  quarrel  ^ith  his  flock,  and  knows  but  little  about 
th«m. 

In  Scotland,  Irelaud,  atid  France,  the  poor  arc  moderate  in 
their  wants*  At  Naples  the  climate  saves  the  expcn^te  of  tire,  of 
lodging:,  and  almost  of  dress.  In  the  East  Indies  dress  is  hardly 
necesenry  except  for  decency.  In  Scotland,  eleanliuese  excepted* 
dome?tie  economy  is  good  in  all  ifspeets.  In  Holland  it  is  lu 
good  as  it  can  be.  In  Enj^land  wonts  are  greater  than  pIso- 
where,  and  economy  is  perhaps  upon  a  worse  footing  tliau  in  any 
country  in  the  world. 

*  It  hue  siaoe  nnch  iooreued,  and  ia  lorae  years  bus  oxoeeded  eighi 
HiTltlonB, — Tfct  ntlalor. 
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The  Bureat  means  is  not  to  wait  for  indij^enne,  bnt  to  prevent  it. 
The  greatest  servire  wliic^h  can  bo  romkred  to  the  labouring  classes 
IS  the  establishment  of  banks,  in  which  the  poor  maybe  induced, 
by  the  double  attraction  of  aecurity  and  protit,  to  deposit  their 
little  aavings. 


Srctio:^  IU. 


^V  We  come  now  to  th&t  cla*s  of  desires  for  which  it  is  not  easy  to 
find  any  neuter  name, — any  name  which  does  not  present  some 
accessory  idea  of  bUme  or  praise,  but  eepecially  of  blamo.  The 
reason  is  evident.  The  aftceticB  hare  never  been  able  to  eatisfy 
themeelvefl  with  dogjading  and  criminating:  the  deairtra  to  which 
nature  has  intrusted  the  perpetuity  of  the  apecies.  Poetry,  on 
the  other  hand,  has  protested  against  these  uaurpations,  and  haa 
delighted  in  emheliLshing  the  images  of  plejistirt^  and  of  love, — a 
laudable  object,  when  it  has  respected  decency  and  morals^  It 
may  be  observed,  however*  that  theao  inclinations  naturally  have 
strength  enough,  and  that  there  is  no  need  of  exciting  them  by 
exaggerated  and  sedncing  pictures. 

As  this  desire  is  Kitiafied  in  marriaf  e^  not  only  without  preju- 
to  flOPiety,  but  advantageously  for  it,  the  first  object  of  the 
]i^^{slator  in  this  respect  ought  to  he  to  facilitate  marriage :  that 
is,  to  put  no  obstacle  in  its  way  not  absolutely  necessary. 

In  the  same  spirit  divoree  ought  to  be  authorized,  under 
suitable  restrictions.  Instead  of  a  marriage  broken  in  fact, 
and  which  siib?iist8  only  in  appearance,  divorce  natundly  leads 
to  a  real  marriage.  JSfjiartUions,  permitted  in  countrifs  where 
marriages  are  indissoluble,  have  the  inconvenience  cither  of 
coiidemtiing  individuals  to  the  privations  of  celibacy,  or  of  lead- 
ing them  into  illicit  comicctions. 

I  But  if  wp  are  \STlling  to  speak  upon  this  delicate  subject  in 
good  faith,  and  with  a  franltncss  more  modest  in  fact  than  any 
hypocritical  resen'e,  we  shaU  acknowledge  at  oace  that  ther^  k 
an  age  at  which  man  has  attained  the  development  of  hia  senses, 
|though  his  faculties  are  not  yet  mature  enotigh  for  the  manage- 

^  ^  % 
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ment  of  afTflire  or  the  guvemment  of  a  family.     Tlua  ta  tree, 
especially  among  the  upper  tlfiMes  of  Meiety.     Among  the 
the  necessity  of  lal)oi4r  divert*  the  desirc-a  of  love,   aod  jv 
their  deTelopraeut;  a  more  frugal  dit-t,  and  a  siinplur  kind 
life,  keep  the  Hensea  and  the  magination  longer  (luif-t.     Be«ide«) 
thy  poor  tan  hardly  buy  the  favours  of  thti  other  sex,  except  b] 
the  sm:nfife  of  liberty. 

In  addition  to  the  young,  not  yet  mfirrinj^eable  in  a  moi 
point  of  view,  how  many  men  there  ore  unable  to  burden  theaii* 
selves  with  the  support  and  the  cates  of  a  family.  On  the  one 
side,  domestics,  soldiers,  sailors,  li-s-in^  in  a  state  of  dependence, 
and  often  having  no  fixed  dwelling  ;  oa  the  other,  men  of  a  more 
aIevati(Hl  rank,  who  aro  ^raiting  for  a  fortune  or  an  establishment 
here  is  a  very  numerous  class  cut  off  Jrom  marriage,  and 
to  a  forced  celibacy. 

The  first  meaus  which  presents  itself  to  diminish  this  evil  is 
legitimate  contracts  for  a  limited  time,  Thig  means  has  gtw«' 
inconvenieneta;  it  is  a  fact,  however^  that  eontubiDn£;o  uetuaU] 
exists  in  all  eocieties  whore  there  is  a  great  disproportion 
fortunes.  By  prohibiting  these  arrangements  they  are  not  p 
TOzted ;  they  ^i^  only  rendered  criminal,  and  made  diKgraetfuLi 
^XhoM  who  dare  to  avow  them  proclaim  their  conterajit  for  tho' 
»WB  nnd  for  morals;  those  who  conceal  them  oro  exposed  to 
fluSer  a  pain  of  &elf-'reproach  in  proportion  to  their  moral  aenst- 
bility. 

According  to  the  common  way  of  thinking,  the  idea  of  rirtoo 
is  asaoc'iatfri  with  this  contract  when  its  duration  is  indetinit«|J 
and  the  idea  of  vice  when  its  dunition  is  limited.     Legislatoi 
have  followed  thia  oiiinion  j  they  have  forbidden  contructs  for  tt\ 
year  which  they  allow  for  life.     The  same  action,  criminal  in 
first  case,  IS  innocent  in  the  second.     What  is  to  be  thought  oi 
this  difl'erenco  ?     Cttn  the  duration  of  the  engagement  change  tl 
qnality  of  an  act  whii'h  ciiuully  grows  out  of  it,  whether  tli 
ungagoiiieiit  be  for  a  lunger  or  a  shorter  time  P 

Uut  though  uiiU'riage  for  a  limited  period  be  innocent  in  itself,! 
it  d6cB  not  fuliow  that  it  ought  to  be  so  houourubfeus  a  pL'niiauuitj 
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Tnarrifi3;e  to  the  womnn  who  contracts  it*  Inde&i,  she  never 
would  olitain  the  eame  respGct  with  a  woman  miirriod  for  life. 
The  first  idea  which  would  present  ibwlf  with  respect  to  her 
would  bo — "  If  this  womftn  had  bfen  as  worthy  aa  othorSj  she 
would  hare  been  able  to  obtain  conditions  which  others  have 
obtained^  This  precarious  arrangement  ia  a  fflgn  of  mferioritj', 
either  in  rank  or  merit." 

What  good  would  result  from  authorizing  this  kind  of  con- 
tracts ?  It  would  save  the  law,  by  which  they  are  no  w  forbidden, 
from  being  broken  and  despised.  It  would  preserve  the  women 
who  enter  into  such  contracts  from  a  hnmiliution  which,  having 
degraded  them  in  their  own  esteem,  leads  almost  always  to  utter 
Woithleasness.  Besides,  it  would  give  publicity  to  the  birth  of 
children^  and  would  secure  for  them  a  father''^  care. 

In  Germany,  what  are  called  left-hf^nded  marriages  are  gene- 
rally established.  Tho  objet^t  ia  to  reconcile  domestic  happiDeaa 
with  family  pride.  The  woman  acquires  in  this  way  some  of  the 
privileges  of  a  wife ;  but  neither  she  nor  her  children  are  eatitled 
to  the  nwne  or  the  rank  of  the  husband.  These  marria-^es  were 
forbidden  by  the  Codft  Frcdpn'c,  However,  the  king  reserved  the 
right  of  grunting  particular  diapensiitions. 

The  idea  now  proposed  la  not  at  all  eontbrmable  to  common  opi- 
nions; let  it  be  observed,  however,  that  it  is  proposed*  not  as  good 
in  itaelf,  but  as  a  means  of  alleviating  an  existing  evil.  In  coun- 
[tries  where  manners  ore  ao  simple  and  where  fortunes  ore  so  equal 
that  this  expedient  is  not  needed,  it  would  be  absurd  to  introduce  it* 

"With  the  same  apology,  I  shall  proceed  to  speak  of  a  yet 
I  graver  disorder,  of  an  evil  wliich  exists  particularly  in  great 
cities,  and  wliich  also  springs  from  inequality  of  fortune,  and 
irora  the  combination  of  all  those  causes  which  produce  celibacy. 
That  eTil  k  prostitution* 

There  are  countries  where  the  laws  tolerate  it ;  there  are  others, 
snch  OA  England^  where  it  is  strictly  prohibited.  Sut  though 
prohibited,  it  is  as  common,  and  as  puhhcly  exercised,  as  can  bo 
imagined,  bcc^iuse  tho  government  does  not  dare  to  suppress,  it^ 
and  because  the  public  would  not  approve  such  a  display  of 
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authority.     Prostitution,  tKus  nominally  forbidden,  is  u 

aa  if  there  wort:  no  law  agnlnat  it^  and  much  more  misohxeTcnis, 

The  ijifainy  of  prostitution  ia  not  aolely  the  work  of  the  Uw. 
There  %TQuld  iilways Ih?  a  dtgr*^  of  ahamp attacbed  to  that  condi- 
tion, even  though  the  political  sanction  reiuein^  neuter.  The 
condition  of  a  courtesan  is  a  eonditiou  of  dependenee  and  aerri* 
tude ;  her  rosourc^'S  arc  proc-ariouLS^  and  indigence  and  fanmia 
alwuyB  tbroiiU-u  to  pvcrwhelzn  her.  Her  very  name  is  associated 
with  evils  distressing  to  the  imagination,  for  courtesans  are 
ttUJUBtly  conaidertjd  aa  tho  causes  of  disorders  of  which  they  arc 
only  the  Tictims.  There  is  no  ueed  t-o  say  with  what  hcutinnaUlB 
they  are  regarded  by  honest  women.  The  most  Tirtuoits  may 
lament  their  miseries,  but  all  ogrecr  in  despising  them.  Xobody, 
in  thoir  behalf,  atttmpts  dctence  or  excuse.  It  is  natural  that 
they  should  be  crushed  by  th«  weight  of  public  opinion.  Tbty 
havGf  never  thought  of  fonmag  a  combination,  whiiih  migbi 
Oountei'balauee  this  public  contempt;  and^  though  they  wiafacd 
it^  they  could  not  cifect  it.  If  the  interest  of  a  common  defenoi 
fthould  unite  tbem,  they  would  booh  bo  dirided  by  rivalry  and 
want.  The  person,  as  well  as  the  name  of  a  public  woman,  is  an 
object  of  hatred  and  disdain  to  her  fellovrs.  This  is  perhaps  tho 
only  employment  publicly  defijiieod  by  the  very  persons  who  jrab- 
licly  profess  it  SeU-loTc,  witii  the  most  sid^lar  iuoousisUdieyr 
geeks  as  It  were  to  shake  off  tlie  recoUeotton  of  ttA  own  mia&fv 
tunes ;  each  unhappy  creatune  strives  to  forget  what  she  is,  or  to 
earn  an  exception  for  herst^lf,  by  severity  towards  her  fellows. 

Kept  miEtrcsscfl  are  regarded  as  almost  equ^y  intamous  with 
pahlio  women.  The  reason  i,s  phmi;  they  do  not  yet  belong  to 
that  olasa,  but  they  ore  always  on  the  eve  of  falling  into  it.  StiU, 
the  losLger  a  female  has  lived  with  the  same  man,  the  iurthcr  is 
she  removed  &om  a  state  of  degradation,  and  the  nearer  she  ap- 
proaches to  the  condition  of  a  married  woman.  The  longer  the 
connection  has  endured,  the  more  dilh^ult  it  Boema  to  break  it, 
ttid  the  gi'eat^  is  its  prospect  of  peipetuity. 

The  result  of  theeo  observKtious  is,  that  the  remedy,  as  fiv  aa 
con  be  one,  is  to  bo  found  in  the  evil  itself.     The  more 
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this  conditioti  i$  a  nfltiiral  objeot  of  contempt,  the  leag  it  is  necea- 
&iry  for  tha  law  to  brand  it.  It  tarries  along  with  it  ft  natural 
puniahment ;  a  pimsbmcint  ulready  too  gevtre,  if  we  consider  all 
the  rea^ns  for  pitying  this  unhappy  class,  the  victims  of  eotnul 
ineciuality,  and  always  so  nciir  to  despnir.  How  few  of  th(?Re 
women  have  embraced  thia  protossinn  knowingly  and  by  choice  I 
How  few  would  go  on,  if  they  could  quit  it;  if  they  cnuld  pass 
out  of  thia  circle  of  disgrace  and  misery  ;  if  thoy  were  not  repelled 
from  every  biiBincss  upon  which  thoy  might  attempt  to  enter ! 
How  many  have  hcen  precipitated  into  it  hy  tlie  error  of  a 
momont ;  by  tlie  incxperionoe  of  youth ;  by  the  comiption  of 
their  parents;  hy  the  crime  of  a  Beducer;  by  an  inexorable 
aevcrity  towards  a.  first  fault;  almost  all  by  destitution  and 
misery  I  If  opinion  is  tyrannical  iind  unjust,  ought  the  legislator 
to  exasperate  that  injustice^  ought  he  to  eonTert  himself  into  on 
instrumi-nt  of  tyranny  ? 

And  what  ia  the  etfect  of  theae  laws?  They  only  ser\'e  to  isy 
creaee  the  corruption  of  which  tlieae  unhappy  women  are  aecuwd. 
They  drive  them  into  drunkenness  in  suarcli  of  a  momentary  ob- 
livion of  misery ;  they  render  them  insensible  to  tlie  restraints  of 
shame,  by  exhausting  upon  misfortune  the  disgrucc  which  ought 
to  be  resen'ed  for  reul  crimeB.  Finally,  they  prevent  those  pre> 
cautions  which  might  allevi&te  f^e  inconvonieneca  of  Ibis  disorder, 
were  it  tolerated  by  the  laws.  AU  these  evils,  which  the  lawa  Btt 
lavishly  dispense,  ore  a  price  which  foUy  pays  to  obtain  an 
imaginary  good,  which  after  all  is  not  obtained,  and  never 
will  be^ 

The  Empreea  Queen  of  Hungary  undertook  to  extirpate  thia 
evil,  and  laboured  at  it  with  a  laudable  perse verimce  worthy  of  a 
better  cau»c.  What  followed  r"  Corruption  spread  itself  through 
public  and  private  Hie ;  the  marriage  bed  was  violated  ;  the  Beat 
of  justice  was  corrupted.  Adultery  gained  all  that  libertinage 
lost.  Hagistrates  made  traflSe  of  conuivancie,  Praud,  partiaHtj-, 
oppression,  extortion  spread  themselves  through  the  country  j  aad 
the  evU  it  waa  desired  to  aholiidi,  driven  to  eoncc^  itself^  became 
^  much  tho  more  dangerous. 
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Amuug  the  Greeks,  thta  prof^sdon  was  permitted,  «ld 
times  Lven  eiicoimigt*d ;  but  the  parents  themgelTes  wvre 
flllow*?d  to  traffic  in  tho  honour  of  their  daughters.     Araonc  th 
BomcinB,  during  whut  are  called  thu  best  times  of  the  republi 
the  law  was  silent  on  this  auhject.     The  saying  of  Cato  to  a  yoi; 
man,  whom  he  met  coraitig  out  of  a  hrotiiul,  is  a  proof  of  it. 
Wftfl  not  a  person  to  cR'-:onra^e  violationa  of  the  law. 

In  Uie metropolis  of  the  Chriatian  world,  this  vocation  is  fit^y 
exercised  *  This  hot  was  doubtless  one  reason  for  the  exoesaTc 
ngour  of  the  Protestants. 

At  Venice,  under  the  republic,  the  profession  of  a  courteon 
vas  publicly  authorixed- 

In  the  capital  of  HoUaniJj  houses  of  this  nature  reoi^ve  a  lioeiue 
froia  the  magistrate, 

Retif  of  Brittany  published  an  ingenious  work,  entitled 
P(trno0rfiph^  in  which  he  proptiftcd  that  government  should  estat 
lifih  an  institution,  subject  to  oertiiiu  ndes,  for  the  reception 
gOTCmmeut  of  public  women. 

In  some  respects,  the  toleration  of  this  evil  in  great  cities  iA 
nseful;  its  prohibition  amounts  to  notliing,  and  baa  certain  inoon!^ 
venicnocs  besides. 

The  asylum  at  London  for  penitent  prostitutes  is  a  very  cxoel- 
lent  institution;  but  tho^e  who  regard  prostitution  with  abso* 
lute  rigour,  are  not  very  coimistent  in  approving  of  that  charity. 
If  it  refumia  sorae^  it  eneourageg  others.  Is  not  the  hospital  a| 
Cht'Lsea  an  tncoujagf  ment  to  soldiers,  and  that  at  Grt-eiiwich  to] 
sailors? 

It  would  be  well  to  institute  an  establishment  for  selling  an- 
niutioi  to  these  women^  to  begin  at  a  oertmn  ago ;   and  thft^j 
arrangement  should  be  atlapted  to  the  nature  of  this  sad  profefr^j 
eion,  in  which  the  tirao  of  harreat  \a  opcesaority  short,   but 
wliicU  the  profits  are  sometimes  considerable. 

The  spirit  of  economy  is  formed  from  small  l)^nning«.  and] 
goes  on  always  increasing.     A  sum  too  inconsiderable  to  oHVr 

*  Tliis  has  ceaaed  to  be  the  cas^,  bat  it  remoius  to  be  seen  wbotbbr 

ittTszity  on.  thin  potat  wUt  be  mi  udvontAge  to  monli. 
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resource  as  Etctual  capital,  tuight  furnish  ^  considerable  anzmity, 

at  a  distant  period. 

Upon  points  of  morals,  as  to  "vrhioh  thore  are  contested  queB- 
^^tionSj  it  i9  well  to  cons^ult  the  laws  of  different  natioiis.  It  L9  a 
^tind  of  raent^ol  trammelling*     In  the  coiu-ey  of  such  an  eit^rctfie,  we 

are  able  to  disengiige  ourfielvf^afi'omloual  and  national  prejudices, 
■  by  paadng  in  review  tbe  usages  of  tither  communities, 

^^^B  CEAPTEK  YL 

^K  TnJ  amid  fa^nxishmg  EncouragemmiU  Iq  Critne. 

To  aay  that  goTcmment  ought  not  to  give  rewards  to  crime,  that 
it  ought  not  to  weaken  the  moral  nor  the  religious  sanction,  in 
cases  where  the)'  are  useftil,  is  a  maxim  which  seems  too  simple 
to  stand  in  need  of  proof.  Yet  it  is  often  forgotten  ;  and  I  might 
give  striking  examples  of  itj  but  tho  more  obvious  they  are,  the 

tlcsa  need  there  is  to  point  thcra  out.  It  will  he  better  to  dwell 
upon  those  cases  in  which  this  m^ixim  ia  more  covertly  violated. 
I.  IsjURiors  Detention  op  PRorEKTT. — If  the  law  suffers  a 
man  who  unjustly  detains  the  property  of  anotht-r  to  gain  by 
delay  of  restitution,  the  law  becomes  an  accomplice  in  the  wrong. 
The  eases  in  which  the  English  law  is  defective  in  this  respect 
are  innumerable.  In  many  cases,  a  debtor  has  only  to  refuBcpny- 
ment  till  he  dies,  and  ho  will  cseaj>e  the  debt  iJtogfther ;  ia 
many  others,  he  con,  by  delay,  eato[>e  the  pajrraent  of  interest ; 
and  he  cuu  always  retsiiii  the  amount  for  a  lon^T  or  shorter 
period,  and  thus  compel  his  creditor  to  eubrait  to  a  forced  loan, 


B<:at  the  ordinary  rate  of  interest 


A  few  simple  regulations  would  suffice  to  cut  off  these  temp- 
tatiens  to  injustice  : — ^Ist,  So  far  as  limded  property  is  liable  fot 
debtfl,  the  death  of  either  party  should  make  no  differenee.  2nd. 
nterest  should  run  from  the  moment  the  ebligation  eonimonces* 
Snl,  The  obligation  should  commeDCe,  not  from  tho  liquidation 
of  damages,  but  from  the  moment  of  the  damage,  4th,  This 
st  bhould  be  higher  thau  the  ordinary  rate.     How  happens 
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U  tluit  mttam  m  ttnpk  Imvc  aevo-  Wa  adopted?  Tba»  via 
mk  thu  quoAioii  do  not  know  tbe  pover  of  habit,  of  ittdeiaaca^ 
af  tadiAmtaa  to  tite  public  good;  theT-  ava  igantMtt  «f  (be 
btgotiy  of  la^w^nna,  and  of  y^  tticiigthof  ptwooal  inknit,  aad 
tho  prafeanooal  ^lint 

H.  ITjru^vFn.  Dnrvrcno^. — ^Wbnt  a  man  laaarea  bit  pf^ 
petty  against  acrme  calamity,  if  the  Talue  insared  caceodB  tberod 
roluCr  it  is  his  interest,  in  a  oertsin  sense,  to  bring  on  the  eftlsoai- 
tOQS  ovent :  to  scrt  iiro  to  his  house,  if  it  id  insored  agnioist  fins; 
to  sink  his  Teasel,  if  it  is  insured  against  the  dangers  of  the  acMi 
The  )nw,  then,  wbifh  authorizes  these  contracts,  maj  he  coo^ 
li<l4n<l  as  fumUMng  a  tnotive  for  ihf  perpetration  of  these 
oi\vf\rrm^  Dot's  it  follow,  tbt*n,  that  tb^luT  ought  not  to  sonctioa 
ttuitQ  ?  Not  at  frU ;  but  ouly  thut  i  t  uught  to  command  or  soggett 
to  tha  Bsvurers  prec&utionH  bet«t  adapts  to  the  prerentMn  of  tbcaa 
abuses,  without  being  «o  re^strictive  as  to  intertbrc  nitb  tha 
buatooH :  «uch  us  pn'UmimLiy  inquiries  j  ceitificatea  of  the  nal 
vulue  of  thu  prQpiTty  iDsured ;  tn  case  of  loee^  the  tcatioiony  of 
Bomv  rfrtiMftnble  persons  to  the  cbaraeter  tmd  honesty  of  tha 
purty  iurturuU ;  in  doubtful  oaaee,  an  in*pection  of  the  property 
jjiAured,  &e. 

1 1 L  Thk^hok, — If  the  insnrflnce  of  ^esflcU  belonging  to  a  h 
dlo  natiun  in  pevwutu-d,  the  statt.' may  be  exposed  to  two  dangers 
— I»d,  The  cuiiLmtroe  of  the  hostile  nation,  which  is  one  of 
souriH's  of  it*  poweFf  is  facilitated ;  2ndj,  The  insurer,  to  protoct 
hiniM-lf  against  u  loss,  may  ^ive  secret  information  to  the  encm 
of  movi'inciit*  ratide  by  the   tlntta  and  cruisers  of  hia  own  nation. 
Afi  ri.'};(ird8  the  lir»t  of  these   iucouveuienees,  it  ie  not  on  evil, 
unU'MB  the  enemy  cannot  obtuln  insurance  elsewhere,  or  if  he  can 
employ  his  capital  with  the  stxoiQ  prolit  in  some  other  brunch 
iiHlii^try.       As   to  tbu   iciei'inid    iaeonYeuit-ncf,   it   is    absolute] 
uotlitTig,  unless  the  insurer  i&  L'd  to  give  inlomiation  to  the  enemy 
whiuh  othtrwiBo  mouey  eould  not  buy,  and  unkss  Ms  faciJily  of 
giriujK  ibis  iiirarmation  is  bo  greut  us  to  tmns<,-eud  the  iufamy  and 
ihe  rink  t>l  tn'Oiion. 

Ou  tliu  itihvT  bund,  thu  advantage  to  the  oation  that 
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IB  certain.  la  this  kind  of  traffic,  it  taa  "been  found  that  the  ba- 
limce  o£  profit,  during  a  gi'ven  time,  it*  in  favour  of  the  assurers; 
that  ifl,  taking  the  Loaves  and  ^ins  to^*ther,  they  rt'ccivo  moro 
in  pretniuBiH  thau  they  pay  out  iu  iadcitujities.  It  is  then 
A  Jucfative  brancih  of  comnieree,  aud  laay  be  considered  as  a  tax. 
k'vied  upon  the  enemy, 

IV»  pEcxTLATioif, — In  making  q  hnrgain  with  architects  and 
'oontractors,  it  in  quite  common  to  give  thorn  so  much  per  centn 
upon  the  amount  of  their  expenditures.     This  mode  of  piiyraont, 
which  seems  natural  enough,  opens  the  door  to  pwulation,  and 
peculation  of  the  most  deatmctlre  kind ;  eince,  while  tho  pocu- 
lator  makt'8  a  little  prodt,  the  employer  must  sntfer  a  great  loaa, 
^^  This  danger  is  at  its  bigheet  point  in  the  case  of  public  works, 
^■irhere  nobody  haa  a  particular  interest  to  prevfint  waate,  and 
^■.vhere  mimy  ptTsoos  may  find  an  intcreet  in  coimiving  at  it. 
^1     One  remedy  would  bo  to  fix  the  expense  by  ostimation,  and 
^vio  say  to  the  contractor,  "  So  far  you  shaQ  havo  your  per  oontagc, 
^""but  beyond  that  you  ehall  have  nothing.     If  you  induce  tho 
expense  bolow  the  estimate,  you  shall  still  have  the  flame  profit.*' 
^ft     V.  Abttse  of  Pubuc  Tkusts.— If  a  public  man  who  has  it  iu 
^■llis  powor  to  contribute  towards  war  or  peace  possesfies  an  employ- 
ment of  which  the  emoluments  are  more  couaiderable  in  war  than 
m  peace^  ho  has  an  interest  to  exert  hia  power  for  the  prolongation 
of  wsi.      If  these  emolumenta  inerease   in  proportiofi   to   the 
expense,  he  haa  an  additional  interest  that  the  war  should  he  con- 
ducted with  the  greatest  possible  prodigality.     Exactly  the  oppo- 
Bite  state  of  things  should  be  aimed  at. 

■  YI.  Offesces  of  kteht  kj:sd.— When  an  irdi^-jdual  mokes  a 
hat  on  the  affirmative  eide  of  a  ftiturc  event,  he  has  an  inttuvst  in 
the  happening  of  tliat  event,  proportioned  to  tiie  amount  of  the 
^B  bet.  If  tho  event  is  one  of  those  things  prohibited  by  law,  ho 
^Hthcn  hu^an  interest  to  commit  an  ofienoe.  He  is  even  stimulati-d 
^Kby  a  double  force^  the  one  partaidng  of  the  nature  of  Tewtird,  th$ 
^Bother  of  the  nature  of  punishment;  a  rcwai-d  to  be  received  in 
^Bcase  the  event  happens;  a  punishment  to  bf  experienced  in  the 
^■op  po^te  ca«G.     It  ie  as  if  he  bad  been  suborned  by  the  pronme  of 
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aeiun  of  money  on.  one  side,  andoi^  if  he  had  made  an  engagemeot 
uuder  a  formal  penalty  on  the  other.* 

If^  then,  all  kinds  of  bcts^  without  dtgtinotion.  were  acloioir- 
ledged  to  be  valid,  venality  of  every  kind  would  receive  the 
sanction  of  the  lows,  and  liberty  would  be  given  to  evrrybody  to 
enlist  ttocompliccfi  for  oil  aorts  of  offences.  On  the  other  side,  if 
all  bet^t  without  restrictioo,  were  prohibited,  tnsuranees,  so  useful 
to  commerce,  and  such  a  rpsouroe  against  a  multihido  of  cbIb- 
miticfij  would  not  be  lawful ;  for  insurance  ia  nothing  but&  sorti 
of  bet. 

The  middle  course  seems  tho  best.     In  all  cases  in  which  bolij 
may  become  instruments  of  mischief,   without  answering 
useful  object,  prohibit  them  absolutely.     In  cases  like  insurance, 
in  which  they  may  be  usefulj  admit  them ;  but  leave  it  to  the! 
judge  to  make  necessary  exceptions  when  it  shall  appear  tlutl 
they  have  been  only  a  cover  to  subornation. 


CHAPTEE  VIL 

To  inermM  ReipGnsihility  in  proportion  an  Tempintion  in^rfasft. 

This  precaution  relates  principally  to  public  employments.  The 
more  of  tbrtime  or  honoui-s  those  who  exercise  fiuch  etnpluymeiita 
have  to  lose,  the  stronger  hold  we  havu  upon  them.  Their  salaiy 
is  a  means  of  responsibility^  In  com  of  tui^oonduct;,  the  loss  of 
thia  salary  is  a  puniBhiueut  which  they  cannot  eseape,  though 
they  may  avoid  every  other.  Tbis  muuns  ii*  speohJJy  useful  in 
employments  whith  relute  to  the  handling  of  public  money.  If 
you  caiiiiot  insure  the  honesty  of  a  etishier  in  any  other  way, 
make  his  appointments  rise)  sumething  above  the  interest  of  the 
greati'st  sum  which  ia  inUusted  to  him.  This  excess  of  stdAry  \9 
like  a  premium  paid  for  an  insujaime  against  hi*  ditjhonosty.. 

*  In  tho  AdvenUires  of  a  Gmnea^  th&ro  is  ft  bot  made  betwna  the  wife 
of  K  c}<u'jQ>'ma.n  mid  tho  wifo  of  a  minijiter,  tliat  iho  dergymtm  would  not 
am  arctibiabop..    It  is  euey  to  ima^'uD  wiiiub  waa  the  gainer. 
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Ho  lias  more  to  Iobo  in  becamiog  a  rogue  tlian  by  remoining 
honest. 

Birth,  honours,  tamily  conaeettons,  religion,  may  become  bo 
many  means  of  rcspolipiliility,  bo  many  pledges  for  the  good  eon- 
duct  of  individualfl*  There  are  cases  in  whiL-h  lepalators  have 
not  choBPii  to  truat  bachelors ;  they  have  regarded  a  wife  and 
cbildren  aa  hostttgea  given  to  one's  eoyntry. 


^^m  CHAPTEB  YIII. 

^^^^  To  dimhiuh  the  St>nsihiliijf  to  Tetnptaiion, 

^  Iir  the  preceding  chapter  the  qucation  wns  to  discover  precau- 
tions against  dishonesty ;  in  this,  the  object  i%  to  avoid  the 
diminution  of  probily  through  tho  csposury  of  honest  men  to 
the  influence  of  seductive  motives  too  strong  for  their  virtue, 

^h  PiTBt,  of  aalaries  ;  for  money,  according  to  the  manner  of  Its 
application,  may  serve  as  a  poison  or  an  antidote. 

Apart  from  any  regard  to  the  happiness  of  individuals,  tha 
interest  of  the  public  fiervice  requires  that  the  perpons  employed 
in  it  should  be  above  the  pressure  of  want,  cppttnally  in  all  thoao 
employments  which  afford  an  opportunity  of  BcquiBitian  by  inja- 
noU9  means.     The  greatest  abuses  have  boen  produced  in  Russia, 

•  throughout  the  whole  administrationj  by  the  inaufficieui-y  of 
Bolaties,  "When  men,  under  tho  pressure  of  want,  abuse  their 
power,  Ijccnme  greedy  extortioners  find  robbers,  the  blmuc  ought 
to  be  shared  between  thern  and  the  government  whieh  btw  spread 
this  snare  for  their  honesty.  Placed  between  the  necessity  of 
living,  and  the  impossibility  of  iivi:ng  honestly,  they  are  led  to 
look  upon  extortion  as  a  lawful  Bupplemeni  to  their  pay,  tacitly 
authorized  by  those  who  employ  them. 

■       "Will  it  he  jiutting  them  beyond  the  reach  of  need  to  supply 
their  physical  wants?    No-     If  there  is  not  a  certain  proportion 
between  the  dignity  with  whieh  a  man  i*  clothed,  and  hia  means 
of   sustaining   it,  he  is  in  a  state  of  aulfcring  and  privation, 
ecauae  he  cannot  do  what  ia  eiEpected  of  him,  nor  keep  upon  a 
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kvel  with  that  class  with  whom  ho  is  called  to  ttssociate,  la  aw 
word,  wants  increase  Trith  honours,  and  what  is  rclati^x^ly  oc<M«- 
iary  varies  with  condition.  Place  a  mau  in  an.  elevated  rwk, 
without  giving  him  wherewith  to  maintuili  himself^  and  what  U 
tho  conscq^uenct^  ?  His  dignity  will  furnish  motives  lo  do  vt^ 
and  his  ]Kiwer  will  give  him  the  mcEULd, 

Charles  II.  bein^  too  much  fettered  "by  the  economy  of  Pat- 
Hament,  sold  hiiijBelf  to  Louia  STV".,  who  offtrcd  to  supply  hij 
projruaion.  The  hofM?  of  esMpJng  the  embarrasaments  into  which 
he  was  plunged,  drove  him,  lite  any  otli<er  bunkraiit,  into  crimi* 
ttal  schemes.  This  miserable  parsimony  cost  the  English  two 
rors,  and  a  jwaee  3^t  more  fatal.  It  is  not  easy  to  toll  what 
Bum  would  have  h^n  ^ulhcient  to  operate  as  an  imtipfptio  upon 
a  princf^  so  corrupt;  hut  this  exampk  in  enough  to  show  that  the 
civil  list  of  the  English  Icing,  which  appears  exorbitant 
Tulgar  calculators,  tends  in  fact  to  promote  the  gont'rul  security. 
Besides,  by  that  intimate  alliauee  whit'h  exists  between  richrt 
and  power,  everything  which  nugruentfi  the  magnilieence  of 
dignity  girea  it  additional  force  j  the  royal  pomp^  under  tliis 
point  of  view,  may  be  compared  to  thoa*'  architet^tunil  omament«» 
which  serve  also  to  support  and  strengthen  the  edifice. 

This  great  nile  of  diminishing  as  mmh  as  posdble  the  sen 
eibility  to  temptation,   has   been   remarkably  violaled    in    tha 
[Catholic  chTu-fh,     To  iujpnse   celibacy  upon  priests,  and  at  tbi 
'Same  time  to  intrust  them  with  the  most  deiiente  functions  in 
the  examination  of  conscienees,  and  the  direction  of  famili^ 
to  plac^  them  in  a  violent  situation,  between  the  misery  of  obs^r 
iag  a  useless  iaWf  and  the  disgrace  nf  violating  it. 

"When  Gni'gory  YII,,  in  a  council  held  at  Eome,  estoblishedi 
the  nde  that  married  clerki*,  or  those  having  concubines,  sbonl' 
no  longer  be  permitted  to  say  mass,  they  uttered  cries  of  indi: 
nation,  tliey  accuBod  him  of  hereby,  and  according  to  the  historian* 
of  those  times,  they  detilared— '*  If  he  persists,  wo  had  rath 
renounce  the  priesthood  than  our  wdves;  let  him  find  angt^ls 
govrm  the  churches.'' — [Hid.  o//>»Tffrc-,  by  the  AbbuKilol.  W.  t 
of  Henry  I.)     In  our  times  the  «;ovenimenl  of  Fraiici 
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desired  to  make  tlie  marrlagp  of  prieista  lawiVil  j  but  by  this  time 
there  were  no  men  to  be  found  among  them  ;  tKey  were  all 
angek. 


^Eip 


CHAPTER  IX. 

7h  Btrenffihen  th  Impression  of  Punishment  upon  the  Imagination, 

It  is  the  real  punishment  which  does  all  the  eril;  it  is  the 
apparent  piiniahment  which  dope  all  tho  good.  We  ought,  then, 
afi  mnch  aa  possible  to  dimiidsh  the  former,  and  to  augment  the 
latter.  Huinanitj,  in  this  case,  consists  in  the  appE'arance  of 
crueltj. 

Speak  to  the  eyes,  if  you  wish  to  move  the  heart.     The  pro* 

t  is  as  old  as  Horaoe*  and  the  eacperience  which  dictated  it 
was  much  older.  Evprj*  one  fexis  its  force,  and  striven  to  take 
ftdvant^ige  of  it;  the  comodiaB,  the  chnrlfltan,  the  onitor,  the 
pneet,  aU  know  how  to  turn  it  to  their  purpose.  Eendcr  your 
paniBhinenta  exomplarT  ;  (pve  to  the  uttendant  ceremonies  a  sort 
of  mournful  pomp.  Call  to  your  aid  all  the  imilativc  arts ;  and 
let  the  exhibitions  of  these  important  proceduros  be  among  the 
first  to  strike  the  eyes  of  childhood. 

A  Bcaffold  spread  with  blacky  that  lircry  of  woe  j  the  offl(^ers 
of  Justice  in  mourning  ]  the  executioner  covered  by  a  mask, 
which  may  serve  to  increase  the  tt^rror  of  the  beholders,  and  at 
the  same  time  to  conceal  him  fh>m  a  misplaced  indignation  \ 
emblems  of  hia  crime  placed  upon  the  head  of  the  criminal,  so 
that  tht'  witnessea  of  his  sutfurings  may  be  informed  of  the  offi-neo 
that  haa  produced  them ; — auch  ore  a  part  of  thp  decorations 
proper  to  these  tragedies  of  the  law.  Let  all  the  persona  in  this 
terrible  drEuna  move  in  a  solrmQ  procetidon ;  let  a  grave  and 
religious  music  prepare  tho  hearte  of  tl»e  auditors  for  the  im- 
portant lesson  they  are  going  to  a'Ceive*  The  judge  should  not 
think  it  beneath  him  to  pre&ide  at  this  public  scene,  so  that  its 
sombre  dignity  may  be  coniiw-rated  by  tho  minister  of  the  law* 

Inetniction  is  not  to  be  rejected,  even  tliough  it  come  from  an 
fuertiy.     The  Secret  Tribunal,  the  Inquisition,  the  Star  Chamber 


400 


TKraCIPLES   OF   TKS   PE3TJJ.  CODE. 


M|UC31ce, 


— ^I  consult  tliem  all;  I  examine  every  means;  I  consider  all 
that  htui  been  done;  I  pmse  a  diamond  though  it  be  picked 
from  a  dunghill.  Because  aKsafigms  use  a  pietol  to  commit  innr* 
ders,  shall  I  not  emjdoy  it  iumy  own  dtleuce? 

The  emhlematic    robes  ol*   the  inquiaition  may  be   ns^Aill' 
applied  to  criminal  justice.     An  incendiary  clothed  in  a  robe 
pioturvd  fJaroee,  would  ofibr  to  every  tye  tht  image  of  hia  crimi 
and  the  indig:Qation  of  Ihs  apectatcA'  would  be  £xed  by  the  imagt' 
of  the  oftencc. 

A  Ayatem  of  puuigihments  accompanied  by  emblems  apprapriiita 
as  far  aa  jHiseiblo  to  cBfh  offence,  would  Imve  an  additional 
ftdrantjig'e.  It  would  fumiish  allusions  to  poetry*  to  elo<|uc3ice, 
to  dnimatic  authors^  to  ordinar}'  conTersation.  The  idt'us 
deriTt'd  would  be  rt-eehoed,  if  I  may  be  allowed  the  cxp: 
by  a  thougiand  objects,  and  would  be  scattert-d  on  all  sides, 

The  Cutholic  priests  have  kno'mi  how  to  derive  from  thiat 
aource  the  greateet  aids  to  the  eflitjicy  of  their  religious  opimona. 
I  rpmember  having  seen  at  Graveliiies  a  striking  exbibitioa,  A 
priest  showed  the  people  a  ptctui-e,  which  exhibited  a  nndtitu*, 
of  wretches  in  the  midst  of  Humes,  and  one  of  them  matinj;  si 
for  a  drop  of  water,  by  showing  his  burning  tongue.  It  wa« 
driy  of  public  prayers  for  souls  in  purgatory.  It  is  clear  thi 
Bueh  an  exhibition  was  less  fitted  to  inspire  a  horror  of  crimiu  than 
a  horror  of  jjoverty*  The  moral  was^  thntone  ougiht  at  all  emenls 
to  have  the  wherewithal  to  pay  iW  a  mass  :  for  where  jnoney  ex- 
piatea  every  sin,  tho  sin  of  poverty  is  the  greatest,  the  only  one 
without  i-emedy. 

Thu  methods  of  punishment  which  prevail  in  England  form  a 
perfect  contrast  to  everything  that  can  inspire  zeepect.  A  capittd 
execution  has  no  solemnity ;  the  pillory  is  sometimes  a  scene  of 
buffoonery,  sometimes  an  exhibition  of  popular  crucl^,  a  gnrne  of 
chance,  in  wliich  the  sufferer  is  exposed  to  the  caprieesof  the  mul- 
titude, and  the  accidents  of  the  moment.  The  severity  of  a  public 
whijjping  dcxH'Dtla  upon  the  money  given  to  the  e^ecutioiicr; 
brandiag  in  tliclnmd,  according  to  the  imdcnf^tonding  between  tli« 
■Hjnvict  and  tlie  otiiuer,  is  sometimes  inHietcd  vnlh  a  euldiruu,  on 
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Fomctimea  witt  a  hot  one ;  if  it  be  done  with  a  hot  iron^  the  brand' 
iag  is  often  confinwl  to  a  eliee  of  hacon  interposed  between  the 
Ijtau ding- iron  and  the  criminal's  skin.  To  keep  up  the  throe,  while 
the  meat  is  smoking  and  huminp,  the  supposed  sufferer  puts  forth 
loud  cries  of  agony  and  pain.  The  spectjitoi-a  who  understiuid  the 
whole  game,  only  laugh  iit  this  parody  on  the  law. 

It  m^y  perhaps  he  said, — for  all  questionB  have  two  sides» — 
thut  these  real  rcpreaentaKons,  these  terrible  scenes  of  penal 
justice,  would  spread  fright  among  the  people,  and  would  make 
dfing^rou^  impressions.  I  do  not  think  so.  If  they  presented  tn 
the  dishonest  the  idea  of  duDger,  to  the  honest  they  would  offer 
only  the  idea  of  security.  When  et^miil  punishments  are  loudly 
tlireateoed,  when  the  flames  of  hell  we  fjigbtfuUy  detTeed  for 
kindfl  of  offences  inde&iiite  and  uadetinable,  the  imagination  mitr 
be  BO  excited  that  madness  La  the  consequenee.  We  suppose,  on 
^e  contrary,  a  manifest  offence,  a  proved  offence,  an  oiTem'e  nf 
which  everj'body  ean  avoid  the  eommission,  so  that  the  terror  of 
punishment  cannot  be  excited  to  a  daagerous  degree.  HoweTer, 
wo  must  avoid  producing  false  find  odious  associations. 

In  the  first  edition  of  the  Cod^  Thrre»a,  the  portrait  of  the 
cmpre§3  was  surrounded  with  medallioos  representing  gibbets, 
wheels,  and  other  instruments  of  torture  and  punishment. 
What  a  blunder  to  offer  the  image  of  the  soToreign  with  these 
hideous  emblems,  like  the  head  of  Hedusa  shaking  her  serpent*;  1 
This  soiUiduloua  frontispiece  was  supj>res8cd;  but  a  print  was 
allowed  to  remain  which  represeuled  all  the  instruments  of  tor- 
ture— a  picture  of  bad  omen,  which  no  one  could  look  at  withour 
Raying  to  himself,  "Even  though  innocent,  to  these  evils  am  I 
exposed  !"  But  if  au  abridgment  of  tht*  penal  codo  v^orG  aoeom* 
panied  by  pictures  rcpreaenting  the  characteristic  punishmeats 
attached  to  each  crimen  it  would  bo  an  imposing  commentary, 
a  sensilde  and  speaking  imas^  of  the  law.  The  reader  would 
lay,  "  If  I  am  guilty,  this  must  I  suffer!'*  lu  legislation,  a 
single  shade  sometimes  distinguishes  good  from  evil. 


^  \> 
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CBLVPTER  X. 

To  facititaU  Knowledtfg  of  tha  FaH  of  &n  Ofmw. 

Ii7  penal  cflsea  there  arc  two  points  aa  to  which  the  judge 
be  ctrtain  before  he  can  perform  his  office:  Ihe  fact  of  an  affenoc^ 
ond  the  person  of  tho  uifender.  Tht-se  two  points  being  knawn^ 
Ms  informatioTi  is  complete.  la  different  cases  there  are  diffurtui 
proportions  of  ohscurit}'  as  to  these  two  poinU;  sometimeB 
first  ia  most  obscuroj  somctLines  the  second.  Let  ua  consider,  i 
the  first  phice,  the  fact  of  an  ofleuce,  and  the  meana  which  m&j 
facilitate  its  diacoveiy, 

I    To  requirs  Proofs  of  Title  to  he  in  Wrt'iinff.'—'lt  is  only  by 
writing  that  testimony  cau  be  rendered  permanent  and  authraitii 
Verbal  trnmsftftionSj  milos3  they  hk  of  the  most  eimple  kind, 
be  subject  to  innumerable  disputes,    Hahomet  >iifnBAlf  b^  rec 
ttiended  to  bia  followers  to  observe  this  precaution.     It  is  almoet' 
the  unlypassqgeof  the  Koran  wbich-has  a  glimmetof  common  eensa. 

II.  lb  mroi  upon  thfiftr  of  Tith  Deedt  the  t^mm  of  IVitntswt, 
' — It  IB  one  thing  to  require  witnesses  to  the  execution  of  u  dctfd; 
BtDd  another  thing  to  requii'c  that  their  presence  be  Doticedt 
attested,  and  registered  upon  the  face  of  the  deed,  A  third  stop 
is  to  add  the  circumstAnccs  which  wLU  enable  the  witnesses  to  be 
foimd  if  they  are  needed. 

In  the  (itteatatioE  of  deeds,  it  will  be  useful  to  obserro  th' 
fbllowing  preciiutioas : — let.  To  prefer  a  large  number  of  wi 
tJesaea  to  a  small  number;    this  will  diminish  the  duigor 
falsehood,  and  give  a  change  of  finding  some  of  them,  if 
are  needed.     2nd.  To  prefer  married  persons  to  bachelora ;  he 
of  fnmUies  to  servants  j  persons  who  have  r  public  charaetcr  t 
individuals  less  distinguished  ;    young  or  middle-aged  men 
the  old  and  intinn  ;  persons  who  arc  known  to  strangers, 
"WTicn  the  deed  is  composed  of  many  fihe^ta,  each  sheet  ought 
be  sijjned  by  the  witnesses ;  if  there  are  corr&ctioiii  and  ems 
a  separate  list  ought  to  be  made  of  them,  which  list  ought  to 
ittvstcd ;  the  linea  ought  to  \3C  cnnii^&d^  ^ivd  their  number 
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eacli  pAgQ  m&j-lced.  4tb,  Let  each,  witnesa  add  to  his  name  m 
fiill  his  description,  place  of  abodo,  age,  &c.  5th.  Let  the  time 
and  place  at  which  the  deed  ia  exfeeuted  be  minuteiy  epccificd  j 
the  Limc!,  not  unly  by  the  daj,  month,  and  year,  but  also  by  the 
hour;  tho  plaee^  by  the  district,  parish,  even  the  house,  and  the 
name  of  the  prespnt  occupunt.  Thia  circumstance  is  on  escellent 
preventive  against  forgeiy.  A  man  vrould  hardly  dare  venture 
upon  auch  an  enterprise  when  he  must  he  sure  of  eo  many  dciaila 
before  fubrieating  a  false  date ;  and  if  he  dared  attempt  it  he 
would  he  much  more  easily  tUflcoverfd,  6th-  All  numhurs  ought 
to  be  written  out  in  letters,  especially  dates  and  eums,  except  in 
matters  of  account,  where  it  is  sufficient  to  write  tho  sum  total 
in  k'ttere,  and  except  also  when  the  earae  d«teor$um  often  recur 
in  the  same  deed.  The  reason  of  this  precaution  isj  that  figures, 
esa  they  are  written  very  carefully,  are  opt  to  be  token  one 
:!for  another ;  and  besides,  it  is  easy  to  alter  them,  and  the  le^t 
iteration  may  have  verj'  considerable  influence.  A  sum  of  hun- 
dreds is  easily  changed  into  a  eum  of  thousands.  7th.  The  for- 
malities to  be  observed  in  the  eaiecutiou  of  a  deed  ought  to  be 
printed  upon  the  margin  of  the  sheet  of  paper  or  parchment  upon 
which  it  is  written. 

Should  these  foruialitiea  bo  lc?fl  to  the  discretion  of  individuala, 
63  ft  means  of  secunly  required  by  prudence,  or  should  they  be 
regrulated  by  law  ?  Some  of  them  ahuuJd  bo  roquired,  and  others 
should  be  optienal;  a  latitude  should  be  lett  to  the  judge  in 

vanr  of  those  easea  in  which  it  is  not  possible  to  fuUil  them. 

t  may  happen  that  a  deed  la  to  bo  mode  in  a  place  where  the 

bed   kind  of  paper  is  not  to  be  had,  where  a  sufficient 

number  of  witnesses  cannot  be  fennd,  &:c.     In  such  cuhos,  the 

deed  mtty  be  deokrcd  Talid  provisionally,  and  until  the  requisite 

formalities  ciua  bo  fulfilled. 

A  greats  latitude  ought  to  bo  allowed  in  testaments  than  la 
deeds  between  the  living.  Death  docs  not  wait  for  an  attorney, 
DOT  for  witoeAsea ;  and  making  a  will  is  a  bnsinew  whieh  men 
are  apt  to  procrastinate  to  a  time  whea  tht-y  have  ndther  leisure 
nor  capacity  fi>r  precision  and  esactnesd.  Oio.  \iv^  ta'^^xv-c  \iaxv^ 
i  1*  "o  ^ 


mxsciTta  or  tbb  fesai.  cqbk. 


teiyiuffito  in  this  sort  of  d^edA,  hecnximi  thejr 
tmiiwil  to  forgery.    In  cose  of  a  deed  betwix^o  the 
TiiTi^  ^  faitf  to  whom  it  is  fiilselr  astcribed  nuty  stiJl  tw  alirv 
|»  coatni^ict  it ;  in  case  of  a  testament,  thetv  is  no  eucli 


^^^  IVi-  ttii'  tirwt  uihI  last  of  tliffio  o1)joft3f  a  Rimple  abstract  mtgh' 
P^Mi^'^  .  ^^r'  ^***"  seL'ond,  an  cxtu't  cojiy  would  hv  nefik^d;   for  the 


■re  necessary  to  explain  thp  forms  which  oit\ 
to  %•  vrtaUtabed,  &nd  the  exceptions  wbioh  should  be  m 
I  «MI  only  obacnre  that  I  do  not  know  of  anir  formality,  even 
lito  Mni  ample.  tht«  omission  of  whieh  ought  to  render  q  will 
tlnhrtMhr  invalid. 

M  uutnicdons  npon  this  snbject  werepuhli^hed  by  the  •overn- 
w«a  without  being  mndo  necesstiry,  t'vcrybodj'  would  be 
to  obecrve  thtni,  eince,  in  eiise  of  detil?  fxccutfd  in  good 
:ry  one  de«irea  to  insmv  himself  all  possible  securities, 
Wiiiuitm  of  these  fomiiilities  woald  then  become  a  vehement 
of  Inudi  unless  it  could  bo  elearly  seen  tbut  it  ousrht 
Attributed  cither  to  ignorance,  or  to  circumstanced  which 
thi'ir  observimcc  irapoasiblo* 
III,  7b  tstttblish  RfgiHr<tihn»  f&r  ths  Auihentkation  of  TitU». 
»Vhjr  ought  d^?ed9  to  he  rp^stered?  What  deeds  ought  to  be 
ilcred?  Ought  the  re^Btry  to  be  sc-fret  or  public  ?  Ought 
Ihv  trvgUtration  to  be  optional,  or  should  ita  omisdoTi  be  visii 
Vy  A  i»eimlty  ? 

KegiHlers  are  usfr-ful  :^lst,  Apninst  acta  of  foi^ry ;  2nd, 
i^uutit  ut'lfl  of  fiiUitiration  ;  3rd,  Against  accidentg,  as  the  loss  , 
\)it  tlv^Uuctiou  of  uri^nLds;  4th,  A^aini^t  a  double  alienation  t^^S 
|kM»  MUike  property  to  different  purchus^^s.  ^H 


nd.      I 


tkiK>li  Bm  extract  would  be  sufficitrut,  but  an  entire  copy  would 
bo  uiuth  bitter. 

AiiuLu^t  forpTV,  the  registration  would  only  be  iieeM 

boii^f  obli^uli»ry  ;  tlir  deed  being  null  wbea  not  ret-ordi-d^  with 
a  btiludo  for  iiccidi'iital  cases.  This  advantfige  would  result, 
that  tttU*r  the  t^xpirution  of  the  time  allowed  for  registTEitioM,  (ho 
funftTV  of  a  dci'd   whieh,  accord)  tur  t^i  its  date,  ought  to 
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registored,  would  Le  of  no  avail.  It  amountB  to  linuting  to 
a  short  period  the  time  witliin  whicli  a  fraud  of  this  nature  can 
be  L'oraiuitted,  with  a  possibility  of  success ;  and  et  a  period  bo 
near  that  of  the  auppoa^d  act,  proofa  of  the  fraud  ooold  be  easily 

•  obtained. 
.  So,  too,  wKen  the  registration  ia  intended  to  prevent  double 
alieijfltioaa,  it  ehoidd  be  obligatory,  under  paia  of  nullity.  With* 
out  a  clause  to  thiit  effect,  the  registration  would  hardly  take 
place,  Btnce  neither  pajty  would  have  an  interest  in  it.  In  fact, 
i  the  seller  has  an  interest  the  other  way.  If  be  i»  honcBt^  he  may 
piiave  n  repugnance  to  its  being  known  that  he  has  sold  or 
eneumbered  hia  property ;  if  he  is  a  rogue^  he  may  desire  the 
opportniiity  of  selliug  it  twice  over. 

Testaments  are  the  kind  of  deeds  most  apt  to  be  forged.  The 
surest  protL'Ction  against  this  fnmd  is  to  require  them,  under 

Ppoin  of  tjullity,  to  be  registered  during  the  life  of  the  testator. 
It  may  be  objected  that  this  would  put  a  dying  man  at  the 
merey  of  those  who  surround  him  ia  hia  last  moments,  eince  he 
would  tio  longer  have  the  power  to  reward  or  to  punish;  but 
this  objeetion  might  be  obvintod  by  giving  him  the  right  to 
dispofie  of  a  tenth  part  of  hia  property  by  a  codicil. 

"\S^hat  deeds  ought  to  be  registt^i-ed? 

All  in  which  third   persons   are  interested,  and  \phich  are 
^^mportant  enough  to  juetiiy  this  procaution. 
|H     In  what  cases  should  the  registry  be  secret  or  public? 

Deeds  between  the  living  in  which  third  persons  are  interested, 
hypothecations,  and  marriage  settleraunts,  ought  to  bo  public. 
Tf^staments  ought  to  be  invioljibly  secret  during  the  lifo  of  the 
testator.  Deeds,  such  us  indentures  of  aj^prenticeahip  and 
marriage  settlements,  wliieh  do  not  affect  lands,  might  be  kept 
secret,  with  the  reserve  of  commLiniL'aling  them  to  sac^h  persons 
as  have  a  special  title  to  examine  their  provisions. 

The  registr}''  oflice  might  he  divided  into  di'portmcnte,  eeoret 
and  public,  optional  and  obligatoiy.  Optional  registrations 
would  be  freiiueut  if  the  prico  were  moderate.  It  is  an  act 
of  prudence  to   prescrre  copies  against  m^cideutSt  QxaL  ^Vs^& 
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could  copi&A  be  more  secarely  lodged  tban  in  tm  office  of  thU 
flort? 

The  necessity  of  rcgUtering  mortgages  of  kndpd  pro 
would  tc  a  kitiii  of  reatraint  upon  pradigalily.  A  mau 
not  borrow  money  upon  his  eetatp,  to  be  epoot  upoa  mere 
pltrasureSj  without  Bome  dt^ree  of  Rhume.  This  ooiisideratioa, 
BO  favourable  to  the  mea&ure,  has  been  regarded  as  an  objeclioii 
egninst  it,  nndy  in  fact,  has  prerented  its  lidopTaon. 

The  hw  of  miinj-  countrias  hoa  adopted  tbia  syiBtein  of  i«gi«- 
tradon  to  a  greater  or  lesa  extent*  The  Freuch  law  eecma  to 
have  hit  upon  a  medium  tolerably  just. 

In  Eaglaiid  tbe  law  variea.  In  tbe  eounties  of  Middlesex  and 
Tork  there  are  offices  of  regietry,  established  in  the  reign  of 
Queen  Anne,  of  which  the  principal  object  is  to  prevent  dovble 
ttlienfltion&,  and  the  good  effects  are  such  that  the  voluo  of  lands 
is  higher  in  these  i^ountnes  than  elsewhere.  How  doee  it  happoD 
that  EifteT  BO  muny  yeare  of  an  experience  so  deeisire,  this  law 
not  yet  been  made  general  ? 

Ireland  enjoys  this  beni>(at,  hnt  the  registry  ia  left  to  tho 
choice  of  individiials.  It  has  been  established  in  Scotland. 
There,  teeUitnenU  must  be  regifitered  before  the  death  of  the  tes- 
tator. In  the  county  of  Middleeei,  the  registry  is  not  obligatory 
till  aJEter  tbo  death  of  the  testator. 

IV,  Method  ofprevmting  FaUiJieatton*. — -There  is  an  expedient 
which,  in  Borae  respects,  may  take  the  place  of  registration.  A 
particular  sort  of  paper  or  pnTchmcnt  being  required  for  the  deod 
in  question,  those  who  sell  it  by  retail  may  be  forbidden  to  ftir- 
niah  it  without  endorsing  upon  it  the  day  and  tbe  year  of  the 
ealo,  and  the  names  of  the  seller  and  purchaser.  Tbe  distrihatiton 
of  thia  paper  might  be  limited  to  a  certain  number  of  persons 
whom  a  list  should  be  kept.  Their  books  would  be  true  regis 
and  after  their  death  might  be  deposited  in  an  office.  This 
caution  would  prercnt  the  forgery  of  deeds  of  any  kind,  pretend 
ing  to  be  of  a  distant  date. 

It  would  be  an  additional  restraint,  if  tbo  paper  were  reqninjd 
to  he  q£  ihti  eame  dale  with  the  deed.     The  dute  of  the  paper 
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^might  be  Toarked  in  ita  tissue,  in  tho  aame  way  as  the  name  of 
the  malcer.  In  that  case?,  a  paper-maker  must  bo  a  party  to 
oveiy  forgery, 

V.  Imtiiation»/t/r  the  Rfgi^trt^  fi/Ev«nts  en  wMch  Titlem  drpotuJ. 
— There  is  no  net^d  of  dwelling  upon  tho  plain  necesaity  of  pre- 
serving evidence  of  births  and  iutenneata.  A  prohibition  to  inter 
the  dead  without  a  previoua  iuspectioa  by  a  police  officer,  is  a 
general  precaution  against  ossossinatiouB.  It  \s  singular  tbat  in 
Engloud,  marriagee,  in&tead  of  being  recorded,  were  far  8o  Long 
B  time  abandoned  to  the  mere  notoriety  of  a  tmilaiGnt  ceremony. 
The  only  reason  that  can  be  givt-n  is  the  simplicity  of  this  contract, 
which  is  the  sLume  for  all,  exeept  in  paftirular  dispositions  relative 
to  fortune,  FortunuU-ly,  undt-r  tho  rciyn  of  WUliam  III,,  mar- 
riages,  which  serve  as  the  foundation  for  ao  many  titles,  presented 
themselvea  as  iit  objeuta  for  a  tax.  It  thus  becamti  necossur}'  to 
have  them  registered.  The  tax  has  been  eupprcseeid,  but  the 
regiater  remftina.  Bat  evea  now  the  seeurity  of  rights  which 
depend  upon  these  events  is  not  so  certain  nor  so  universal  as  it 
ought  to  be,  There  is  but  one  copy  of  the  registration.  The 
legister  of  each  parish  ought  to  be  ttanecribed  In  a  more  gear>ral 
o£Boe«  In  the  Marriage  Act  of  George  II.,  eitber  through  intoler- 
ance or  neghgence,  the  advantage  of  registmrion  wus  denied  to 
Quakers  and  Jews  * 

■     VI,  To  put  People  oft  their  Guard  a^aimi  Ofences, 
Ist,  Against  poigooing^ 

By  giving  instruuiions  respecting  the  different  substances  which 
operate  a*  poisons,  with  the  mejiaa  of  detecting  them,  and  the 
methods  of  preventing  their  effeets.  If  these  instractdons  were 
spread  among  the  multitude  without  discrimination,  they  might 
da  more  hami  than  good-  This  is  one  of  those  peculiiir  cases  in 
irhich  knowledge  is  more  dangerous  than  useful.  The  means  of 
employing  poisons  are  surer  than  tho  means  of  counteracting  them. 
The  middle  course  would  be  to  limit  the  circulation  of  thesj 
instructions  to  the  class  of  persona  who  could  m^ko  a  good  use  of 

•  A  nftTir  Uegiatry  Act  has  lately  bcDci  enacted  by  the  firitiah  Par- 

ll&meat,  wliich  puts  tkia  m&tter  oa  a  bijCtor  fuotiog.— Trq.YalQ.VyT . 
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tbem,  and  whose  condition,  character,  and  ^ducfltion  fiimj^brd 
giiuriiQtce  agaiotft  the  diingcr  of  abupe ;  mu'h  afv  the  pnri?h  Wrncr] 
and  the  practitiaivcre  of  uiedichiu.     With  this  riew,  the  instnic- 
tions  ought  to  bo  in  thu  Latin  lan^'Uftge*  which  thesa  persons  are 
supposed  to  uadt'i'stand. 

But  us  rcgui'da  those  poisons  whit;h  pres<?nt  themAelves  witlioat 
hiing  sought  for,  and  whieb  ignon^nct?  may  udminister  imwccntlrj 
thf  knowledgo  of  thorn  slioulU  bo  itrndtTL-d  as  familiar  as  po^^ible. 
There  must  ha  a  etranye  dtpraviiy  in  the  charai.tor  of  a  people, 
if  ht-mlook,  which  is  eo  easily  mistaken  for  parsley,  and  copper, 
which  is  80  apt  to  be  dissolved  in  veflseU  of  which  the  cinniog  i»1 
worn,  do  not  oFtencr  operate  as  poisons  by  accident  thaa  hf\ 
design.  In  these  eases*  however  dnn^roiia  knowledge  may  bt^j 
there  is  more  to  hope  than  to  fenr  from  it. 

2nd.  Against  false  weights  and  tneaaurce. 

By  fwrnisliing  iiisfructions  relative  to  ffUse  weights  and  mca»^ 
'flares,  and  the  methods  of  deception  in  the  employnaent  of  inittj 
ones,  such  o»  seales  with  unciinal  arnssj  measures  with  doubli 
bottoms,  &.G.  StiLih  kuowlcdjje  cannot  he  too  widely  difTusod^i 
Every  shop  ought  to  have  ji  copy  of  these  instructions  pusted  npj 
in  plain  sight,  as  a  pledge  of  fjur  dealing. 

3rd.  Against  frauds  in  money. 

By  instructions  to  tcftch  people  to  distinguish  good  money  from 
bad.  If  ft  partictilar  kind  of  false  toin  makes  its  nppoiu^nce,  tht 
goTemment  ought  to  give  notice  of  it  in  the  moat  pubUc  mani)er«< 
At  Vienna,  the  officera  of  the  mint  always  give  notice  of  couTJtcr-i 
feit  coins  the  moment  they  &p]i«ar ;  hut  the  Austrian,  coinage  uj 
upon  80  good  a  footing  thnt  eueh  attempts  are  rare, 

4th.  Against  impostures  of  mendicants, 

tSoine  counterfeit  cliscaaesj  aJthough  they  are  in  perfect  hralth ; 
others  itiiliKt  upon  theriiselwa  some  slight  wuund  to  aid  ihcm  in 
eounterfeiting  the  npy^t-^fui^'c  of  the  most  dii^nnsting  iualadic«i 
others  get  up  false  stories  of  fires  and  shipwrecks  by  which  they 
prcfend  to  hare  auifered;  others  borrow  or  steal  children,  whom! 
ithoT  make  the  itBtrunienta  of  their  trade.  Buttheso  instrucHon* 
mghi  to  be  accomjfanitd  by  a  ptcfacc,  lest  the  knowledge  of  so-, 
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moDy  imposture*  ehould  harden  the  heart,  and  malce  it  iodiffer- 
ent  to  rt'iU  mifleriea.  In  a  country  with  a  wcll-regulatiid  police, 
an  individual  who  displays  the  aspect  of  tniaory  ought  never  to 
be  neglected,  nor  left  to  himself;  it  ehould  he  the  duty  of  the 
first  person  who  raetts  him  to  consign  him  to  the  hands  of  public 
charity,  Ingtructions  of  this  kind  would  prove  more  amusing  to 
the  people  than  tracts  of  rehg:ioua  controversy.  J 

5th.  Against  theft,  pilfering^  methoda  of  ohtaining  by  false  * 
prettncea. 

Bi'  furnishing  instructions  which  pxplsin  all  the  arts  employed 
hy  thieves  and  swindlere.  There  are  many  books  upon  this  feuh- 
jeut,  the  matcriEilB  of  whieh  have  been  supplied  by  criminals  who  « 
had  repf  ntcd,  or  who  hoped  to  purchase  pardon  by  their  eonfea- 
eiouB.  ThoBC  compilationa  are  miserable  aff^ir^  ;  but  useful  ex- 
tracts mii;ht  be  made  from  them.  One  of  the  heat  is  the  Ih's- 
eoctiries  and  Jtctelutiom  of  PoaiUri  otherwise  BajrUri  of  which 
Bixteon  editions  were  published  in  twenty-sdx  years, — a  fact 
which  shows  how  wide  a  circulation  raij^ht  bo  obtained  fur  am 
authentic  book  of  thiskindf  authorized  by  the  government.  Tho 
tone  which  might  be  given  to  such  a  work  would  make  it  on 
ent  moral  lesson^  and  at  the  same  time  a  book  of  amuae- 
t. 

6th.  Against  religious  impostures. 

By  furnishing  instnictiona  rfspecting  offences  committed  hy 
the  aid  of  a  superstitious  belief  in  the  power  and  malice  of  spi- 
ritual agents.     These  offences  are  too  numerous  j  but  they  are  i 
triEes  in  comparison   with  tho  legal   persecutions  which  have  * 
derived  their  origin  from  the  eume  source.      There  is  hardly 
a  nation  in  Christendom  which  cannot  reproach  ita:;lf  with   a 
multitude  of  bloody  tragedies  occasioned  by  the  belief  in  witi-h- 
oraft.     Histories  of  offences  committed  hy  these  means  would 
furnish  a  very  instnjetivtf  suhjeet   for  homilies  which  might  be  j 
read  in  the  churehoe;  hut  as  to  the  errors  of  govemmt-nts  ond^ 
magistrates,  it  were  needless  to   give  to  them  a  sad  publicity* 
The  opinions  of  so  many  respectable  and  honest  judges  who  have 
beeo  80  miserably  duped  by  superstitiona  of  tbia  %art.  -^os^^Xifc 


^  authe] 
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more  likdy  to  confirm  tfce  people  in  error  thflii  ta  dUttlnise 
of  it.  It  is  much  to  he  desirod  that  the  witch  of  £ndor  could'te 
got  rid  of.  I  do  not  knovr  what  evils  this  Jewish  Cssldia  nuy 
have  caused  in  Fulc^ttne,  but  eho  has  produced  fidghtiul  ofies 
^irou^'hout  Europe.  Thu  wisest  theologians  &ud  great  objectiooB 
ELgoinat  that  histor}',  at  least  when  taken  in  ita  literal  and  Tulgar 
sense. 

The  Engluih  Uw  haa  the  honour  of  heing  the  hnt  expresslj  to 
reject  from  ita  penal  code  the  pretended  crime  of  witchcraft 
the  CotU  Theresiff  though  eompiled  in  1T73|  that  pretended  01 
;eB  a  considerable  Egure. 

VII,  To  puitUsh  2\ihks  of  Price*  tu  a  Check  to  MtrcaniiU 
£jrtor(i(in, — If  the  exiiction  of  an  exorbitant  price  cannot  pro- 
perlj'  be  treated  &s  an  offeuce,  and  be  aubjeeted  to  a  puuishtutat,' 
it  mnj  at  loiisC  be  rugtu'ded  as  an  evil  which  it  will  be  «seful  tu 
put  u  stop  to,  if  it  can  be  done  without  producing  a  greater  evil. 

direct  puuishments  arij  not  admissible  for  this  object,  indi 
menus  must  be  emplojed.  I'Qrtuiiately  this  is  a  kind  of  oifenei 
of  which  the  evil,  instead  of  heiug  augmented,  is  diminished  bjri 
inctYasing  the  number  of  oifenders ;  and  It  therefore  eihould  be 
the  objeot  of  the  law  to  increase  the  number  (is  much  as  poesibl 
Su^h  an  m'ticle  is  sold  ve^y  denr  ;  thepn>fit  made  from  it  is  ex- 
jbitaut ;  spread  abroad  this  information,  and  sellt'Fs  will  dock  i 
from  all  sides,  oud,  by  the  mere  effect  of  competition,  the  prir 
will  ftUl. 

Usury  may  be  placed  imder  the  head  of  mercantile  extortion 
To  lend  money,  is  aellia^  a  sum  of  manQy  in  hand  for  a  sum  o. 
mon(-*y  to  be  paid  at  a  future  day,  at  a  time  determined  or  und 
teniiiaed,  depending  or  not  upon  certain  events,  and  reimbursable 
ftll.ut  once,  or  in  parts.  &c.     By  forbidding  usury,  und  mokiiig 
the  transaction  unla^vfiil,  and  so  increasing  the  riski  of  couns 
you  au^ient  the  price, 

VIII.  Publication  of  th«  Feet  of  Office. — Almost  always  feet 
allowed  in  the  departments  of  government  for  servioes  reo- 

lered ;  these  fees  are  a  part  of  the  salaries  of  the  offieers.    As  >n 
tisiui  selk  his  labour  as  de^r  as  he  can,  so  does  a  pafatio 
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Competition,  and  the  facility  of  going  to  another  market,  refltroin 
this  dieposition  within  its  just  limits  aa  rf&pecta  ordi-Dary  labour; 
but  there  is  no  competition  in  a  public  office;  the  right  of  ecUing 
thifl  particiilar  kind  of  labour  becomea  a  monopoly  in  the  hands 
of  the  otHcCTB,  Leave  the  price  to  the  discretion  of  the  BeUeTj 
and  it  will  presently  have  no  other  limits  except  those-  which  are 
preficribed  by  the  wants  of  the  purchaser.  Fees  of  office  ought 
to  be  strictly  limited  by  law  j  otherwisGj  tho  extortione  which 
vnXt  talte  place  ought  to  he  imputed  less  to  Ute  rapaoity  of  the 
ofBcers  than  to  the  negligence  of  the  legislator. 

*1X.  Ptihlicati'on  o/Accaimts  in  ichieh  the  Nation  is  inttrenUd. — 
Tr^hen  accounts  are  rendered  at  a  fixed  time,  Iwfore  a  limited 
number  of  auditors,  choeea  pyrhapa  by  the  influence  of  the 
accountant  himself,  and  where  nobody  is  colled  in  Bpecially  to 
examine  them,  the  greatest  errors  may  pass  without  beinj*  Been, 

B  or  without  being  corrected.     £ut  when  accounts  are  pubLiehed, 
neither  witnesses,  commentators,  nor  judges  iiill  be  wanting. 

Each  item  ia  examined.  Wae  this  article  necessary?  AVaa  it 
really  needed,  or  was  it  only  a  pretext  for  expense  ?  Is  tho 
public  served  as  cheaply  as  individuaie  ?  Has  not  eome  con- 
tractor obtaiacd  an  iidvaiLtuge  at  tlie  expense  of  the  state  ?  Hw 
no  secret  advantage  been  granted  to  a  favourite?  Has  nothing 
been  given  under  ftilse  pretences?  Have  not  maiio^tivres  beett 
used  to  prevent  competition  ?  li  not  something  kept  back  in  the 
accoutit»?  There  are  a  hundred  other  questions  of  a  aimilar 
kmd,  which  never  can  be  answered  in  a  aatlsfactory  toanner, 

^h  except  by  publication  of  tho  accounts.  In  a  particular  committee 
Bome  may  want  integrity,  and  others  may  irawt  knowledge  i  u 
mind  slow  in  its  operations  paases  over  what  it  does  not  under- 
'  fitand,  for  fL-ar  of  betrapng  its  want  of  qnicltness  ,■  a  lively  under' 
fitending  will  not  aubjeet  itaelf  to  the  study  of  details;  each 
lOftTee  to  the  rest  the  Iktigu^s  of  examination.  But  all  the 
deficiencies  of  a  small  body  will  be  made  up  by  the  body  of  the 
people.  In  that  heterogeneous  and  discordant  mass,  th&  worst 
principles  have  their  use  aa  well  as  the  best;  envy,  hatred^ 
roalicej^  perform  the  task  of  public  spirit;  and  these  Tec^  ^^ft^ 
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MODS,  by  reason  of  their  activity  and  tlieir  pcrsfvcnmce,  nre  Iha 
betttT  adapted  to  srrutiuizc  all  parties,  and  to  make  the  stncUet 
imd  modt  I'xatt  cxandimtioa. 

Tliere  6ecm  to  he  biit  twogrounda  of  exeqition,  one  rela.tingto 
the  fxptnse  of  publieatioa,  the  other  in  regard  to  services  of  & 
Vind  which  ought  to  remain  secret.  It  wuyld  bo  uselces  to 
publish  the  accounts  of  a  Uttle  parish,  because  the  oripinali 
would  bt'  ocu'L'gsible  to  all  those  who  wishc'd  to  rxamine  them  l\ 
ft»d  if  flLcounta  of  sums  eniploy^d  in  pfL'ntBC'jTifc  were  published, 
j-ou  would  BO  hinger  be  able  to  obtain  iofcirmation  of  tlie  desigof 
of  your  eneinica. 

X,  Uniftirmit^  of  JTeiffhU  and  Mfdnur^g. — "Weights  indicuta 
th*?  quantity  of  matter,  measures  the  quantity  of  Bpace.  Their 
hsl'b  aiv : — 1st,  The  eatisfiiction  of  iudividuala ;  2iid,  The  t^rnuino-; 
tion  of  disputes;  3rd,  The  pretention  of  frauds. 

To  tstablifeh  imifomiity  in  this  respect  throughout  a  single 
atatOj  has  been  the  object  of  many  aovereigog.  To  tind  a  common 
and  universal  nieadnre  for  all  nations,  has  been  an  object  of  re- 
^aearch  for  many  philosophers,  and  at  length  the  French  gor^ii- 
'ffient  hm  taken  it  in  hand.  This  ia  a  eemce  truly  honourable; 
for  what  is  thero  rarer  or  greater,  than  to  see  a  government j 
labouring  at  one  of  the  foundatione  esBt-ntial  to  the  union  of  th«^ 
human  race ! 

A  uniformity  of  weight*  and  measures,  under  the  same  govertt- 
ment,  and  aninug  fi  people  who  buve,  in  other  respect**  the  fiasnfti 
language,  is  a  thing,  the  utility  of  wMoh  may  be  made  apparent] 
without  any  great  depth  of  reasoning.      A  measure  of  whieh  one 
does  not  know  the  Tolue,  ia  the  some  as  no  meueure.     If  thd 
measures  of  two  cities  differ  either  in  name  or  quantity,  the  eom- 
meree  of  individuals  is  exposed  to  great  mistakes  or  great  diftl* 
oulticB.     In  this  respeet,  these  cities  aiv  si  ranger*  to  each  other. 
The  RominRl  priee  nf  two  articles  may  he  the  same,  but  if  thoJ 
m<-*asures  arc  different  the  real  priecs  are  different.     Constantj 
attention  ia  necessary^  atid  distrust  intermptJ  the  coureo  of 
;  errors  elip  into  trantinctiona  where  j^ood  faith  was  intern 
id^ud  conceals  Uaelfuadct  deceptive  names. 
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Tlipre  nre  two  means  of  introducing  uniforniitTi  The  first  is, 
to  cstabliaK  standard  measures  by  public  Authority,  to  distribute 
them  throaghout  tlie  couQtiy,  and  to  ibrbid  Ibe  use  of  auy  other ; 
the  Moond  is,  to  establish  such  stofidLirds,  and,  to  Icare  the  ciire  of 
theix  adoptiou  to  the  public  coareuieuoc.  I  do  not  know  &xiy 
example  in  which  tlie  ftrst  of  these  MuLhods  has  been  followed ; 
the  set^ond  was  practised  with  succeas  by  the  archduke  Leopold 

tin  Tuscany. 
In  Eii^lnnd,  there  are  not  hm  than  thirty  Acts  of  Parlinmont 
tip'tn  this  subject,  aud  a  thousand  morr  may  by  made  in  the  same 
style,  without  eufce&s.     laU  The  clauses  whirh  enforce  coofor- 
[tuity  to  the  standard  we  not  suffluiently  bittding,     2nd.  There 
i]lo  provision  for  tho  nidnufacttire  aad  diatributioti  of  stundards  ; 
haye  been  acatteri-'d  horo  ftnd  there,  and  the  thing  has  beea 
left  to  chance.  | 

A  beginning  should  be  made  by  fumishin;;;  each  community 
with  a  h'gal  standard;  a  penalty  might  be  impostnl  upon  every 
workman  who  made  weights  and  measures  uot  conformed  to 
that  standard  ;  and  tinally,  all  contracts  according  to  other  weights 
and  mcflRures  might  be  declared  null  and  void.  But  thia  last 
means  would  not  be  necofiBary  ;  the  two  first  would  suffice. 

»  Between  diflercnt  nations,  the  want  of  uniformity  in  thia 
re&pect  canaot  produce  so  many  mistakes,  because  tho  more  dif- 
ference of  lanfjuiago  puts  every  one  upon  his  gmird.  However, 
there  results  from  it  much  embamissmcnt  to  commerce;  and 
fraud,  favoured  by  mystery,  o^n  prevaila  over  the  ignorance?  of 

»  purchasers. 
An  inconvenience,  less  extensive,  but  not  less  important,  is 
felt  in  medicine.  If  weights  are  not  exactly  tho  same,  especially 
for  Bubjritances  where  the  smallest  quantities  arc  essential,  the 
pharmacopojitt  of  one  country  can  htirdly  serve  for  another,  and 
may  exjfose  practitioners  to  fatnl  errors,  Tliis  is  a  conRiderablo 
obstacle  to  the  free  communication  of  science;  and  the  same  in- 
convenience is  felt  ia  other  arts,  of  which  the  sncceBs  depends 

K  upon  delicate  proportions. 

H     ^'  EstablUhment   of  Standards  of  Quality . — \^  ^^T$^?i.  "^ 
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necessary  to  go  rerj*  much  into  details,  to  mention  all  that  gorera- 
ments  might  do  for  tlie  establishment  of  the  fittest  eriUriom  uf 
the  quality  and  value  of  a  multitude  of  objects,  which  arv  euA- 
coptibb  of  different  tests.  The  touch-stone  is  an  imperfect  t«*at 
of  the  quaHty  and  value  of  mixed  metallic  compositions  of  gold 
ftnd  silver.  X*he  h3'drometer  is  a  certain  ti'at,  since  identity  ofl 
quality  and  identity  of  specific  gravity  always  go  together. 

Falsifications,  the  most  important  to  be  known,  are  those  whichj 
may  prove  injurioua  to  health,  such  as  the  mixture  of  challe  and' 
burnt  hones  with  flour,  lead  employed  to  remove  the  acidity  of 
wine,  or  arsenio  to  reiine  it.  ChemistTy  affords  the  mean«  of 
diseovering  all  these  adalteratione ;  but  much  knowledge  is 
net.'ded  for  itti  application. 

The  intorfercnce  of  governments  with  these  matters  should  b© 
limited  to  three  pointa : — Ist,   To  ejttcourage  the  discovery  of 
ls  of  proof,  in  easea  where  they  are  wanting ;  2nd,  Spreading 

lowledge  of  these  discoveriea  among  the  people;  3rd,  DeHaing 
the  duties  of  tho»e  officers  of  govenunent  to  whom  fanctioiiA  of 
this  sort  are  Intrusted. 

XII,  To  e^iiihltsh  Brands  or  Markt  stteiiing  the  ^uantitjf  w 
qualitp  of  Artielii  ith'ch  ought  to  conform  to  «  certain  Standard* 
— These  marks  are  deelarationa  or  certificates  iinder  an  abridged 
form.  In  these  docuroentB,  five  points  are  to  be  consider^Hl : — ■ 
Istt  Their  object;  2nd^  The  person  whose  att'CBtation  they  bear; 
3rd,  The  extent  and  the  details  of  the  iaJormatien  they  contain ; 
4th,  The  dietinctness  and  intelligibility  of  the  mark;  5thj  lupef- 
manence  and  indestructibility. 

The  usefulness  of  these  authentic  attestations  cannot  be  doul 
They  are  succesafully  employed  for  the  foUowing  purposes  t — 

1st.  To  give  certainty  to  the  rights  of  property,  "We  mny 
trust  to  the  prudence  of  individuals  to  nrnke  uae  of  this  precau- 
tion in  what  concenis  themselves  ;  but,  as  far  as  relates  to  public 
property,  or  to  objects  in  deposit,  it  should  be  made  an  ftftkir  of 
the  law.  ThuSt  in  England,  everything  tliat  appertains  to  th«% 
royal  marine  bears  a  particnhir  mark,  which  the  mercantile 
taarine  is  not  allowed,  to  u&e.    Vu.  t.h&  to^oI  oreenalg  tbe  imprint' 


PRIffCIFLES  or  THE  TEHil.   TOBE. 


41V 


of  an  arrow  ie  made  ufie  ofj  and  a  peculiar  thread  is  twiated  into 
the  tisaue  of  the  cordage,  which  indiTiduaU  are  not  permitted  to 
employ- 
H  2nd.  To  flsgure  the  quantity  and  quality  of  mercantile  articles 
for  the  benefit  of  purchasers,  Thu'^f  by  the  English  statuteFj 
marks  are  affixed  to  a  great  number  of  objects,  as  leather,  bread, 
tin,  aiirer  ware,  woollen  clothes,  stockings,  and  many  other 
articles  of  trade. 

3rd.  To  aaaure  tho  payment  of  taxes-     If  the  article  subject  to 
tax  has  not  the  mark  in  question,  it  is  a  proof  that  tha  ta:!C 
not  been  paid.     Examples  are  innumerable. 
4tk,  To  insure  obedience  to  lawa  which  prohibit  importation. 


CHAPTER  XL 


To  prevent  OfftncH  hjf  gimng  to  m&ny  Pm-itma  an  InterHi  U 
^tvmt  th«m. 

I  BKAxt  cite  a  particular  example,  which  may  be  referred  to  the 
preceding  h<5ad  aa  well  as  to  this ;  for  an  offence  is  prevented 
either  by  increasing  the  difficulty  of  eoncealing  it,  or  by  giving 
^- to  many  poraona  an  immediate  interest  to  prevent  it 
^P     The  carriage  of  the  maila  in  England  had  always  been  deficient 
in  expedition  and  punctuality.     The  postmen  loitered  by  the  way, 
!       as  their  own  convenience  or  profit  required  ;  the  innkeepers  never 
^■hastened  their  departure.     All  these  delays  were  so  many  little 
offeneea, — ^that  ip,  violations  of  established  rules.     What  remedy 
could  be  applied  ?    "Watchful nesa  soon  grew  weary ;  penalties 
^1 'were gradually  relaxed;  informations,  always  odious  or  embar- 
^  rasaing,  became  rare ;  and  abuses,  suspended  for  a  momeat,  pre- 
sently regained  their  ordinary  course. 

A  very  aimple  means  was  hit  upon^  which  required  neither 
law,  nor  penalty,  nor  information,  and  which  was  all  the  better 
for  not  requiring  them. 

This  means  consisted  m  combining  two  establishments,  wHcb 
hitherto  had  been  Bcparute,  the  t£aiia^Tl&\io\)L  oi  ^iifi  voai^  wa^L 
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the  carriage  of  travellers.  The  sucec-ss  of  this  proj^t  wm  com- 
plete ;  the  celtirity  of  the  post  vras  doubled ;  and  travellers  were 
better  aervt-'d.     This  is  worth  the  trouble  of  biding  aaal yztnL 

Thu  trayeilers  who  accompany  the  postinun  are  fto  manj  iusprr'  i 
tors  of  his  conduct;  he  oaimot  escape  their  obsorratioa ;  vhila 
he  ifl  excited  bj*  their  praiacs,  and  by  the  reward  he  fxpet'ts  from 
them,  he  cannnt  bo  ignorant  that  if  he  losfs  time,  thcso  travellen 
■will  have  good  reason  to  coraplain,  and  that  they  can  ioforta 
Eiguinst  him  without  odium,  or  the  reputation  of  doiu^  it  for  pay. 
Such  are  the  advantages  of  thia  little  combination  !  Witnesses  t9 
tlie  least  fault ;  the  motive  of  reward  aubetitut^d  for  that  of  puniAh- 
lent ;  ecoDomy  of  informations  and  prosecutioDS,  the  occauooi 
of  pimishment  rendered  rare,  and  the  two  strviccs,  by  their  union, 
made  more  coavementj  more  prompt,  and  more  economical ! 

I  ulFer  this  happy  idea  of  Sir.  PalratT  as  a  Ptudj  in  lej^slation. 
It  is  necessary  to  meditate  upon  what  has  bu-en  BijcoeasfiiU' 
accomplished  in  one  kind,  to  learn  how  to  conquer  difficulties 
Buotliur,  hy  iuvesligaliijg  the  eauae  of  BUccess  in  particolar 
J,  we  may  rise  to  giiueral  rutee. 


CHAPTER  XII. 

7h  faciiiiaU  the  Mtam  of  rfroffufsinff  and  finding  Inditidiuih. 

Tub  greater  part  of  offences  are  committed  only  by  reason  of 
great  hupc  which  the  offenders  entertuin  of  remaining  unknovn*!] 
Everything  which  augments  the  facility  of  recognisitig  men,  and 
of  finding  them,  adds  to  general  aecurity, 

Tliia  ia  one  of  the  reasons  whj'  very  little  is  to  be  apprehended 
on  Uie  part  of  tho&e  who  have  a  U^ted  abode,  proptriy,  and  a 
&nu]i|r.  The  danger  is  from  those  who,  by  their  indigence,  or 
their  independence  of  all  ties,  may  easily  conceal  their  proceedings 
from  the  eye  of  justice. 

Uegiaters  of  the  population,  in  wliieh  are  Inscribed  the  dwell- 
ing, age,  eex,  profosgion,  and  the  marriage  or  celibacy  of  indi- 
vidualfl,  are  the  first  materiab  of  a  good  police. 
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^B     The  mag;i9trate  ouglik  to  he  authorised  to  demand  an  acconnt 
^^&om  every  suspected  piTson  of  his  mcuas  of  livelihood,  and  to 
send  to  a  place  of  Bccurity  those  who  cimiiot  prove  either  industry 
K  cr  income. 

^  Tht*re  are  two  tilings  to  he  ohscrved  on  tiiis  siibjoct.  The 
nilea  of  police  ought  not  to  be  so  luinuto  and  particular  a»  to 
cxpoey  the  citizens  frequeotly  to  break  tliera,  nor  ahould  they  he 
^  rendered  Toxatioua  hy  imposing  numerous  and  bx)uhlesome  re- 
^^^tnunts.  Precautious,  neceseary  at  certain  times  of  danger  or 
trouble,  ought  not  to  he  proJongL'd  into  a  season  of  tjuiet,  as  the 
regimen  proper  for  sickness  ought  not  to  he  kept  up  after  the 
health  is  restored.  The  second  ohservation  ia,  to  avoid  shocking 
the  national  spirit.  One  nation  could  not  endure  the  police  of 
another.  Jn  the  capital  of  China  every  one  is  ohliged  to  wear 
his  name  upon  his  dress.  This  mea&ute  will  ii]ipear  uselul,  in- 
diifcrcnt,  or  tyrannieaj,  according  to  the  turn  of  imtioaal 
prejudices. 

Chamcteristic  dresses  have  a  relation  to  this  end.  Those  which 
^^  distinguieh  the  sexes  arn  a  means  of  police  aa  mild  as  it  is  salu- 
^febuy.  Those  which  serve  to  distinguish  soldiers,  Bailors,  and  the 
clergy,  have  more  tlian  one  object,  but  their  chief  end  h  euhor- 
dinatiou.  Tu  the£agli«ihuDh'orBitiea  the  pupils  have  apartit'ular 
dre$a,  whiuh  ia  no  restraint,  except  when  they  wish  to  trnnsgrcsa 
Bomc  rulo.  In  charity-school  a  the  pupils  arc  made  to  wear  a 
uniform,  and  even  a  numbered  ticket. 

It  is  inconvt'Tiient  that  the  aiunamea  of  individuals  should  bo 
^Upon  so  irrt-gular  n  footing.     These  distinctions,  invented  in  the 
icy  of  socictiea,  to  iinswer  the  wants  of  n  hamlot,  fulfil  their 
)hjeet  but  im[KTft.ftly  in  a  f!;i"eat  nation.     Jlany  inconreniencea 
tse  from  this  tonfiisian  of  nunies.     The  greatest  uf  all  ift,  that 
the  testimony  which  depends  upon  a  name  is  very  vague ;  sue- 
picion  is  cu^t  upon  a  multitude  of  pcraons;  and  the  dangor  of 
innocence  nitiy  become  the  jirotection  of  guilt. 
I     A  new  system  of  nomenclatui'e  might  easily  be  devised,  bo  that 
"each  individuftl  in  a  niition  shoold  have  a  pfculiar  name,  homo 
by  no  one  hut  himself.     In  the  actual  state  of  tbiw^^^  ^\ia  <:^pl- 
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barrasBmtTits  of  a  chrnigo  would,  perhaps,  oxcc*d  its  adTUltageii 

but  it  nugtt  he  well  to  prevent  tlus  disorder  in  a  growingl 

cplonj. 

It  is  a  coimnon  usage  among  Etigliali  etdlors  to  trace  their  I 
femily  and  baptismal  Eame  upoti  the  wristj  m  distinct  »nd  indelible ' 
cbarmiters.     It  is  done  tii»t  Ihej  mny  Iw  recngmisod  iu  ttwe"  of] 
Bhipwri'ck.     If  it  woi-c  jHtssible  for  such  a  practice  to  become 
tmiTersal,  it  would  I'urmsb  a  new  aid  to  rnoralB,  a  new  power  to 
tbe  laws,  an  almost  infallible  precaution  against  a  multitude  of^ 
offences,  esjK'Ciiilly  till  kinds  of  fraud,  for  tbe  success  of  which  a 
certain  degroe  of  coutidenee  iu  neeesijiary.     Who  ore  yoxi?     Who 
am  I  dealing  with  ?     There  wouid  be  no  room  for  prevurication  in 
the  aUBwer  to  this  important  question. 

Tbia  means,  by  renson  of  \X9  very  energy,  would  fuvour  x>crs<aiutl 
Hbcrty,  by  permitting  the  rigours  of  proeednre  to  bo  relaxed* 
Imprisonment,  where  it  has  ng  objeet  e:si.'ept6eeuringtho  person, 
would  be  less  often  n^^ttssary,  if  men  wure  thus  held  as  it  were 
by  an  inWsible  chain.  | 

l)oubtlc^  there  are  plausible  objections^  In  the  eourse  of  the  | 
French  revolution,  how  many  persons  owed  their  safetj*  to  b  , 
disguise  which  an  imprint  of  this  natnr^  would  imve  rendered 
impoBsiblu  I  public  opijiion  in  its  actuiU  Bt^ite  opposes  an  iusur- 
monntable  obstacle  to  this  institution  j  but  patience  iind  address 
may  change  opinion ;  especijiUy  were  abeg:inningmfi<h'  by  some 
great  examples.  If  it  weiT  the  tustora  to  print  mtirks  Hpod  tlit* 
foreheads  of  the  great,  an  idea  of  powcT  and  of  honour  would  be 
associated  with  them,  The  women  in  the  islirnds  of  the  South 
Sea  submit  to  a  painful  operation  in  printing  certain  tigurps  npon 
the  skin,  to  which  on  idea  of  beauty  is  uttadnxl.  Tho  imprint  is 
made  by  a  multitude  of  punctures  which  penetrate  to  the  c^uiclc, 
and  into  which  coloured  powders  are  rubbed. 
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CHATTER  XIIL  ■ 

To  increms  th«  Dt^ulty  of  B»eap$.  H 

leans  depend  very  much  upon  the  goographicd  situation  ■ 
if  a  ftotintry,  and  upon  natural  and  artificial  batriere.    In  Hiissia,  fl 
tho  sparseiitss  of  the  population,   the  seTenty  of  the  elimate^  f 
the    dilllculty  of   communications,   give  a  power  to  juBtieCj  of 
•ffhicH  it  would  liardly  bo  thought  capable  iu  bo  extenisive  a 
country. 

At  Petcraburg  and  Riga,  passports  cannot  bo  obtained,  unless 
the  iniention  of  departure  has  been  several  times  advertised  in 
the  gazettes.  Tbia  precaution  against  fraudulent  debtors  adds  to 
the  security  of  commuree* 

Everylhing  which  increases  the  facility  of  transuiittiiig  fitud 
epreading  intelligence,  may  bo  r^ferrt'd  to  this  head.  ■ 

^^k  CKAPTEU  XIT.  I 

^K    To  diminish  th  Unctrtaintp  of  Pr^ectttiom  and  PwHwAwwn/i.     ■ 

^^  T  DO  not  intend  to  cater  here  upon  the  vast  subject  of  protiedure; 
that  will  be  tbo  subject,  not  of  a  chupter,  hut  of  a  separate 
work.     I  confine  myself  to  two  or  three  general  observations. 

If  an  offence  has  been  committod,  it  is  for  the  interest  of 
Bociety  that  the  ma-j^atrate  to  whose  cognisance  it  belongre  should 
be  informed  of  it;  and  mibrnied  in  euch  a  manner 'aa  to  be 
authorised  to  inflict  a  punishment.  If  it  h«  aUefr<.ii  that  an 
offence  has  been  committed,  it  is  the  interest  of  aoeittj  that  the 
truth  or  falsehood  of  that  allegation  be  subjected  to  proofs. 
Therefore  the  rules  of  ttatamony  and  the  farms  of  procedure 
ought  to  be  each  03,  on  the  one  hand,  to  admit  every  true  infor- 
mation, and  on  the  other,  to  exclude  cverj^  false  infiirniatiou,.that 
is,  everything  whieh  is  more  likely  to  mislead  than  to  enlighten. 

Xature  has  placed  before  ua  a  model  of  procedure,  C^i^aavijiiT 
^hat  posses  in  tho  domestic  tribunal ;  cxoisasxci  ftic  coii&Mt\.  cil 
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the  father  of  a  family  towards  his  children,  his  domestics,  of 
which  he  is  the  head.  "We  shall  find  there  the  original  features 
of  justice,  which  can  no  longer  he  recognised,  after  they  have 
heen  disfigured  hy  men  incapable  of  discerning  the  truth,  or  in- 
terested to  disguise  it.  A  good  judge  is  only  a  good  father, 
acting  upon  a  much  larger  scale.  The  means  which  are  adapted 
to  guide  a  father  in  the  search  after  truth,  ought  equally  to  be 
good  for  a  judge.  It  is  this  model  of  procedure  upon  which 
justice  began,  and  from  which  it  ought  never  to  have  departed. 

It  is  true  that  a  confidence  may  be  felt  in  the  father  of  a  fiunily 
which  cannot  be  felt  in  a  judge,  because  a  judge  has  not  the 
same  motives  of  affection,  and  may  be  perverted  by  personal 
interest.  But  this  only  proves  that  in  case  of  a  judge,  it  is 
necessary  to  take  precautions  against  partiality  and  corruption 
which  are  not  needed  in  the  domestic  tribunal.  It  does  not 
prove  that  the  forms  of  procedure  or  the  rules  of  testimony  ought 
to  be  different. 

The  English  law  admits  the  following  principles : — 

1st.  That  no  one  oxight  to  be  a  witness  in  his  own  case. 

2nd.  That  no  one  should  be  received  as  his  own  accuser. 

3rd.  That  the  testimony  of  persons  interested  in  a  cause  ought 
not  to  be  taken. 

4th.  That  hearsay  cWdcncc  oiight  never  to  be  admitted. 

5tli.  That  no  one  ought  to  be  put  on  trial  a  second  time  for  the 
same  offence. 

It  is  not  my  intention  to  discuss  here  these  rules  of  testimony 
to  which  may  be  applitd  that  description — penittis  toto  diims 
orhf  Jirifaiinos — Itritain  wholly  separate  from  the  rest  of  the 
world.  In  a  treatise  on  procwhire  injreneral,  a  proper  place  will 
be  found  to  inquire  whether  the  Enii:lish  jurisprudence,  superior 
in  some  respects  to  that  of  all  nations,  owes  its  sui)eriority  to 
tu  these  maxims,  or  whether  they  are  not  the  principal  cause  of 
that  weakness  in  the  executive  power  of  justice  M*hence  there 
results  in  England  an  ineffective  police  and  such  frequency  of 
oli\  nces. 

All  I  shall  SOT  here  is,  th"'  lioh  is  not  abso- 
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lutely  sco^ssaty  for  tlio  protection  of  ianocence  affords  a  diiagurous 
lurkiiig-place  to  crime.  \Vliut  ma3:ini»  of  prmrcdui'^  tan  "bo  njore 
dangerous  tlnin  those-  which  put  justice  ia  oppusition  to  itsulf, 
and  wliicli  egtablish  a  kind  of  iucotnjmtibility  bttwecu  its  duties  ? 
"When  it  13  suid,  Ibc  cxumjde,  that  it  h  belter  that  a  liimdrod 
of  the  guilty  abotLld  t-aciipe  thiin  that  ano  iunocfat  jjeraon  shuuld 
perisbf  n  lUIt'tntuu  is  anpi>o3ed  which  dof3  not  t'xiat ;  thesn-imty 
of  mnwcencc  majr  he  eouipk-te  without  favouring  the  impunity  of 
cnme  \  indeed,  it  ciin  only  be  complete  oil  that  conditictn ;  for 

Pty  culprit  wko  eacflpea  threalcne  the  public  security  ;  uiid,  50 
from  btiag  a  protection  to  innocence^  such  au  escape  exposes 
locence  to  become  the  rictim  of  a  new  uftcncc.  To  acptit  a 
uuDul  is  to  cununit  by  hia  band^  all  the  offences  of  which  he 
ifterwiirdfi  guilty. 

Tlie  diftjenlty  of  proceeding  ngoinRt  olfonccB  is  a  great  caiiso  of 
feebleness  in  the  executive  power  uf  justice,  aiid  of  impimity  to 
cnme>  When  the  law  is  clear,  when  the  judge  id  nppcided  to 
immodintely  after  the  supposed  offL-ncc,  the  ftinctiou  of  accuser  h 
almost  cantouildetl  with  that  of  ;i  witness.  AVhen  the  offence  is 
^■bommittcd  trnder  the  eye  of  the  judge,  there  are,  so  to  upcak,  but 
two  persona  neeessaij  in  the  di'aina — the  judge  and  ihc  dL-lin- 
quent*  It  U  diatancp  of  time  and  plate  which  separate  the  func- 
tion of  the  witness  from  that  of  the  judge.  But  it  may  hajipcn 
that  all  the  witnesses  of  tho  facta  cannot  be  suddenly  collected,  op 
that  the  offence  ia  not  discovered  till  long  after  ita  commission, 
or  that  the  aecnsed  allegea  facta  in  hia  defence  which  it  rerjuires 

■time  to  verity — all  these  causes  may  bring  on  delaya.  Dclaya 
giTe  oceaeion  to  incidonts  which  produce  new  delays.  The  pro- 
cess of  justice  bccomeB  compKcated,  and,  in  order  to  follow  out 
this  chain  of  operations  '^^'itiluut  confusion  or  uegiifrence,  it  is 
necess^iry  to  iutruBt  its  management  to  a  particular  pemon. 
IleDCE  rcsidla  the  function  of  an  accuser.  The  accuser  may 
either  hn  one  of  the  witneyscs,  or  a  person  interested  in  theuiluir, 
or  a  public  officer  apeciallj  appointed  for  that  purpose. 

The  judicial  fuucUons  have  often  been  divided,  so  that  the 
judge  who  receives  the  tfstitnony  while  it  is  recent,  hoaUiiX.  'SJwt 
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;h(  to  decide ;  but  ie  obliged  to  send  thr  affair  to  another  Judx^, 
Tcho,  imloB*  the  t'Tidonco  were  thus  collected,   would  have  tut 
leisure  to  atttiid  tu  it  till  the  proofs  were  hall'  efluced.     There 
hfivo  bof  n  t'8ti»blishod,  in  most  countries,  a  great  number  c>f  use-J 
Iraa  formalities,  and  it  has  bccDme  necessary  to  create  officers  tO' 
attend  to  thoBc  fonnalitiea.     The  system  of  procedure  i»  bo  oom- 
plicfitrd  that  it  has  become  an  abstniae  scieneo  ;  he  who  \mhe» 
to  prosecute  an  offence  is  obliged  to  put  himself  into  the  haotis     \\ 
of  an  attorney,  and  the  attorney  himself  ctmuot  go  on  without  tbo^f 
aid  of  another  man  of  the  law  of  a  eupurior  class,  who  diroota  him     i 
by  his  counsels,  and  who  speats  ftjr  him. 

To  Uiesc*  diaiidvaatflgea,  two  other«  must  be  added: — 
let.  Loiri&lfttorB,  by  n  strung  piece  of  self -contradiction,  haTi& 
oftija  closed  all  nceesd  to  the  tribunals  against  those  vrho  hare  the 
most  nei'd  of  their  assistance,  by  subjecting  proceedings  «t  law  td^ 
taxes,  the  effect  of  which  is  little  considefed, 

2ad«  There  is  a  public  disfavour  attached  to  «dl  those  'who  lend 
their  aid,  in  quality  of  acousers,  to  the  eseoutioii  of  the  l*w«y — a 
stupid  and  pernicious  prejudice,  which  legislutol*  have  often  had 
the  weakness  to  encourage,  without  ever  having  mado  th«  alighteit 
eifort  to  subdue  It 

It  is  easy  to  see  the  consequence  of  thia  aocumul^tion  of  deZayi 
id  diwoura^nient^.     The  laws  are  not  executed.     If  a 


bebnfl 
to  tliilf 


)uld  address  the  judge  at  once,  and  tell  what  he  has  eoen, 
cxpciifto  to  wli:oh  this  procedure  would  Mibject  him  would  be 

tnHe.  In  projiorlion  to  the  Dumber  of  Intennediatc  &iep» 
is  ohlixed  to  take  his  £>xpeQS4^  ore  increased.  Whezt  to 
we  add  loss  of  titOEy^  Texatious,  and  the  uncertainty  of  succeHlini^ 
it  ifl  aatuuishiDg  that  men  can  bo  found  bold  I'nough  to  en^ 
such  a  pursuit.  There  are  but  few,  ^id  there  would  be 
fowt>r  if  those  who  adveuture  in  this  lottery  knew  as  well  aa  tlw 
IftWjers  what  it  will  co^t,  and  bow  many  chancre?  there  are  of 
loiluTo. 

T)te«e  difHcuItie^  would  vanish  by  the  mere  institution  of  * 
public  uccu^T,  duthed  with  the  character  of  a  ms^trate,  who 
fthould  cottdnci  all  |m>e«:utioiifl  at  the  public  expenae.     Infurmen 
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who  expected  pny  TTOuld  re^iTiire  but  a  Tnodemte  componsation. 
A  huridred  pratuitous  aecusers  would  prcsunt  thomaolvos  to  ouq 
who  would  demand  pay  for  hia  services.*  Evciy  law,  being  put 
into  force,  would  manifeet  its  good  or  bad  effects ;  the  wheat 
would  be  winnowed  from  the  chaff-  Good  laws  would  be  appre- 
ciated ;  bad  laws  would  be  rc^pealed.  Informora,  animated  by 
•  public  spirit,  and  rejecting  all  pecuniary  rowardj  would  be  heard 
with  due  recqiect  and  confidence ;  and  delinquonta  could  no  longer 
escape  the  punielmicnt  of  their  offences  by  a  bai^gfun  with  the 
prosecutor. 
^B  It  is  truo  that  in  England,  in  all  grave  cases,  the  accuser  ia 
^forbidden  to  make  a  compromiae  with  the  accused,  without  the 
perniiusion  of  the  court ;  but  although  this  prohibition  were 
uuireraal,  what  possibility  is  there  of  its  obsen'ance  in  cases 
where  it  is  the  interest  of  both  parties  to  elude  it  ? 
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CHAPTER  XV. 
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To  j^ruhihit  Aecestory  Offi^int'et  in  order  to  prfv«tU  th*  Prinetfol 

Acts  wMeh  are  related  to  a  pernicious  erent  as  causes  may 

bo  considered  in  rehition  to  the  prmeipal  ojencf^  aa  acefiAsorp 

The  principal  offence  being  well  determined,  there  may  be 
distinguished  as  many  accessory  offences  as  there  aro  acti*  which 
may  serve  as  preparations  fur  the  principal  offonce,  aud  which 
mamfest^  on  the  part  of  those  who  pei-form  them,  an  intenlion  of 
committing  it.     Now^  the  more  distinctly  these  prepai-atory  acta 

I&iQ  pointed  out  and  prohibited,  the  more  chani^ca  there  are  of 
*  Tba  fmiallcat:.  expense  of  a  proaecotion  in  an  Kngltfili  court  of  Juatiog 
Ib  twenty-cifc'tit  pounils  sterling, —a  budi  almost  aufticiout  far  the  yiAriy 
MnbaiBiecoo  of  a  cotumon  fumily.  This  Hurii  cornea  out  of  the  |>uek(?t  of 
the  prcMeCntor.  Uud^ir  ^aoh  g,  »y6.teai^  it  ta  almust  ft  nuraoLu  that  tliefO 
^»  &&7  prcseoDtiouft, 
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preventing  the  principal  offence.  If  the  offender  is  not  stopped 
at  the  first  step,  ho  may  bo  at  the  second,  or  the  third.  It  is 
thus  that  a  vigilant  legislator,  like  a  skilful  general,  takes  care 
to  reconnoitre  all  the  exterior  posts  of  the  enemy,  in  order  to 
interrupt  his  enterprises.  Along  all  the  defiles,  and  all  the  passes, 
he  stretches  a  chain  of  works,  diversified  according  to  circum- 
stances, but  connected  together  in  such  a  way  that  the  enemy 
finds  at  each  stop  new  dangers  and  new  obstacles. 

If  we  consider  the  practice  of  legislators  we  shall  find  none 
who  have  laboured  systematically  upon  this  plan,  and  none  who 
have  not  followed  it  to  a  certain  extent. 

Offences  of  the  chase,  for  example,  have  been  divided  into 
many  accessory  offences,  according  to  the  nature  of  the  game,  or 
the  kinds  of  nets  or  instruments  necessary  to  take  it.  Smuggling 
has  been  attacked,  by  prohibiting  many  preparatory  acts. 
Counterfeiting  has  been  attacked  in  the  same  manner. 

I  shall  give  some  other  examples  of  what  might  be  done  in 
this  way  against  homicide  and  othor  corporal  injuries. 

The  prohibition  to  carry  arms  onl^  useful  for  attack  and  ea*y 
to  he  coyiceahd.  It  is  said  that  an  instrument  is  made  in 
Holland  in  the  form  of  «  needle,  which  is  shot  through  a  tube, 
and  which  inflicts  a  mortal  wound.  The  manufacture,  the  sale, 
the  possession  of  these  instruments  ought  to  be  forbidden,  as 
accessary  to  murder. 

Ought  pocket-pistols,  such  as  English  highwaymen  use,  to  be 
prohibited  ?  The  utility  of  such  a  prohibition  is  problematical. 
Of  all  methods  of  robbery,  that  which  makes  use  of  fii«-anns  is" 
least  dangerous  to  the  person  attacked.  In  such  a  ease,  the 
mere  threat  is  usually  sufficient  to  accomplish  the  object.  The 
robber  who  began  with  shooting,  would  not  only  commit  an  act 
of  useless  cruelty,  he  would  disarm  himself;  while  by  reserving 
his  fire,  ho  stands  on  the  defensive.  Ho  who  uses  a  club  or  a 
sword,  has  not  the  same  motive  to  abstain  from  striking ;  and 
one  blow  becomes  the  motive  for  a  second,  in  order  to  deprive 
the  victim  of  power  to  pursue. 

The  prohibition  ia  se^^potsotis  demands  a  catalc^e  of  poisonoTia- 
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substaneca.  The  sale  of  them  cannot  be  ahsolutely  proHbitctt  j* 
all  that  can  be  done  is,  to  regulate  it,  to  sul'JLct  it  ti>  jirecan- 
tions.  to  re(|uiro  that  tlic  at-ller  should  know  tht*  ptirchtisfi%  thut 
ho  has  witnt6Sfe3  of  the  siilo,  that  ho  cutora  it  in  a  separato 
book ;  and  still,  same  latitude  must  he  left  lor  unexpected  rtiars. 
These  rules,  to  ho  complete,  demand  many  details.  Would 
thoir  advantages  counterbaknce  the  embarrass  men  tfl  tliE?y  would 
produce  ?  That  depends  upon  the  mamiura  uiid  htiLits  of  a 
people.  If  poisoning  is  a  fre<iucnt  offence,  it  ivill  be  necessary 
to  take  thest*  indirect  precautious.  They  would  hare  been 
proper  in  ancient  Rome. 

Accessory  offences  may  be  distinguished  into  four  cliisBea, 

The  first  clrtSB  imply  n  fornted  intention  to  commit  the  prin- 
cipal offence.  Offences  of  this  kind  tire  eorapreheuded  under 
the  generid  name  of  atlempts,  prepamtioas. 

The  Bccond  class  do  not  iraplj^  a  eriuiinul  intention  actually 
formed,  but  place  the  individual  in  a  situation  in  which  there  ia 
reason  to  fear  that  he  msy  prc&ently  conceive  a  criminal  desi^Ti, 
Such  are  gaming,  prodigality,  and  iillent'ss,  when  poverty  \& 
added  to  it.  Cruelty  t'Owards  animals  ia  an  inccntiTe  to  cruelty 
towards  men,  S:c. 

Aecessory  offences  of  the  third  class  do  not  imply  any  criminal 
intention,  actual  or  probablcj  but  only  accidentally  passible. 
Offences  of  this  kind  an?  created  by  those  regulations  of  police 
intended  t)j  prevent  calamities,  When,  for  example,  the  ealo  of 
certain  poisotia  ot  the  sale  of  gunpowder  ia  forbidden,  tho 
violation  of  thcso  rules,  separate  from  any  criininoL  intcnlionj  ia 
aa  oftVnce  of  this  third  class. 

The  fourth  class  is  composed  of  presumed  offences,  that  is^  of 
nets  which  ore  considered  as  proofs  of  an  offence*  They  may. 
bo  called  f.piJeuttaty  offmc-is ;  acta  injurious  or  otherwise  in 
thcmselvcfl,  but  fiimishing  a  presumption  of  alt  offence  com- 
mitted. By  an  English  statute,  the  conccahnent  by  the  motber 
of  the  bii"th  of  an  illegitimato  child,  is  punished  fts  murder, 
because  such  conduct  is  regarded  ets  a  sure  proof  of  infanticide. 
*  Taken  in  a  certain  dosOf  eTei^  botlvd  medhainfi  i&  Vb  '^uwau 
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By  another  statute,  it  is  a  capital  crime  for  men  to  iQCti; 
togetter  armed  and  di^gui^ed^  beeivuse  tlua  in  suppod^  to  be 

a  proof  of  a  formed  dt^sigu  to  ofFor  viukot  resistance  to  tlie 
offit'cra  of  the  customs.  By  RuothL*r  etiitute,  it  is  an  offence  U> 
have  nUthn  gooda  in  poBscssion  without  being  able  to  render  a 
satisfactory  aecouot  how  they  were  obtained ;  boeause  this  cir- 
cumfltanco  is  regarded  as  proof  of  participation  in  the  theft.  By 
another  st^itute,  it  is  au  offence  to  obliterate  the  marks  npoa  fibip- 
wrecked  property,  because  Buoh  an  act  indieatos  intention  of  theft. 

These  offencoB,  founded  upon  preswraptionft,  suppose  two 
things:- — 1st,  DiatrUBt  of  the  system  of  proccdiu-o;  2nd,  Dis- 
trust of  tho  wisdom  of  the  judge.  The  Euglish  legislature 
fearing  that  jimes,  too  prone  to  lenity,  would  not  see  in  these 
preaumptiona  a  certain  proof  of  guilt,  has  thought  fit  to  erect  the 
Act  which  ftirniBliea  the  presumption  into  a  second  offence,  an 
offence  distinct  from  every  other.  In  those  cauntries  in  wbieh  a 
perfect  conHdence  is  placed  in  the  tribunals,  these  Atts  may  bo 
arranged  under  their  proper  head,  and  be  considered  merely  as 
presumptions,  from  which  the  court  is  to  draw  fiuoh  infurencea  ai 
the  circumstances  M'^ammt. 

In  relation  to  accessory  offences,  it  is  essential  to  lay  down 
three  rules  by  way  of  mftmnto  to  the  lefirialfltoi', 

Ist.  Whenever  a  principal  oHenec  is  ereated,  fill  preparatory 
»ct&  and  aimple  attempts  ought  also  to  he  prohibited,  ordinarily 
under  a  less  penalty  than  the  principal  otfonco.  This  rule  is 
general,  and  the  escex>tioos  ought  to  be  fonndtjd  upon  particular 
reasona, 

2nd.  To  the  description  of  the  principal  offence  there  ought  to 
be  appended  a  description  of  all  accessory,  preliminary,  and  con- 
comitant otlenees  which  are  susceptible  of  a  specilic  description, 

ijrd.  In  the  description  of  these  accessory  offcncesj  ciure  muat 
be  taken  not  to  impose  too  many  restraints,  not  to  entrench  too 
far  upon  individual  liberty ;  not  to  expose  iunofence  to  danger 
by  couclusious  too  precipitate.  The  description  of  an  offence  of 
this  kind  would  he  almost  idways  dangerous,  if  it  did  not  include 
a  clause  leavin*  power  to  the  judge  t"  <»stimatc  the  degree  of  pre- 
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^^  Bumption  to  h&  derived  fromit-    In  thai  case,  creating  an  aeoesaory        H 

o&nce  is  pretty  much  the  same  thinly  as  suggesting  the  fact  in         H 

question  to  the  judgo,  by  \ray  of  instruction,  us  un  iudirativ©        H 

'       circumstance ;  but  not  authorising  him  to  tlraw  any  coaclusioa  ^^B 

■  from  it,  if  ho  eee  any  special  reanon  to  regard  the  indioation  as  ^^H 

"    inconclusive.                                                                                           ^^H 

If  the  punishment  of  a  preliminary  offence,  or  of  an  offence         H 

begrun  but  not  fi.nished,  wero  the  same  with  that  of  the  principal         H 

^   or  complete  oftunce,  without  aUo\ring  anything  for  the  possibility        H 

H  of  repentance  or  a  prudent  stopping  flhoi-t,  the  dcUnqumt  per-        H 

^K  cciving  that  he  had  already  incurred  the  whole  daiagLT  by  the        H 

1^  ftimijle  attempt,  would  feel  himself  at  liberty  to  coHBummatfi  the         ■ 

^^^^K                       CKAFTER  XVI.                                     ^^M 

^^^^^                The  Culture  of  Bm^vaUnce.                                ^^M 

\       The  sentiment  of  benevolence  is  distinct  from  the  love  of  repn- 

1       tation.     Euch  may  act  without  the  other.     This  sentiment  may 

B  originate  in  an  instinctive  principle,  the  gift  of  nature ;  but,  in  a 

H  gi-eat  measure,  it  is  the  produce  of  culture,  the  fruit  of  educa- 

H  tioa*     Where  ia  the  givater  amount  of  benevolence  to  be  found, 

among  the  English  or  the  Iroquois,  in  the  infancy  of  Bocicty  or 

its  maturity  ?     If  the  eentiment  of  benevolence  be  susceptible  of 

increase,  and  that  it  ia  canjiot  be  doubtttd,  that  incrca»B  is  to  ba 

H    obtained  hy  the  tiiJ  of  another  prinoiplu  of  the  human  heart,  the 

H   love  of  reputation,     AVTicn  tho  mofulist  paints  benevolence  witb 

^R  the  most  amiable  fe-atures,  and  selfishness,  haa^dness  of  heart,  in 

^^  the  moat  odious  colours,   at  what  does  he  aim?     He  st'eks  to 

unite  to  the  purely  social  prlneiplo  of  benevolence,  the  demi- 

personal  and  demi-soeial  principle  of  reputation.     He  sct^ks  to 

combine  them  j  to  give  them  the  same  direction  ;  to  eti^cngthcn 

them  one  by  the  other.     If  his  efforts  ore  crowned  with  success, 

H   to  which  of  these  two  principles  ought  he  to  aacribe  the  Uatsswi* 
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Xeith^  ic  the  one  nor  to  the  other  oxolusively,  but  to  their  rrci* 
procal  concourse;  to  the  sentiment  of  bcncvolvnco  m&  the  imatt' 
^iiito  cause ;  to  the  lovt^  of  TLputatiou  as  the  remote  cauio.  H« 
who  jriclda  with  pleasure  to  the  mild  proni|iting3  of  ih&  wcial 
pHiidple  knows  uot,  and  di^os  not  desire  to  know.  tHnt  it  k»  ■ 
Ic>s  nyble  prmciple  to  which  his  hc^oevolencR  owes  its  impulse. 
8uch  is  the  disdainful  delicacy  of  the  beH*^  element  of  c«ir  ualwrr; 
it  i9  unwilling  to  owe  its  birth  to  as^thiug  hut  to  itself;  It 
bluslies  at  every  foreign  association. 

There  are  two  objects  fur  the  lcgisl:itor;— Ist,  To  ^^xo  nev 
force  to  the  sentiment  of  hi^uevoh^net! ;  2tidj  To  regulute  it»  apph- 
oatifjn  according  to  the  principle  of  utility. 

Ifel.  The  legislator  whu  wishes  to  inspire  a  people  with 
humanity  ought  himself  to  give  the  first  esjimple  of  it.  Let  him 
elifjw  the  utmost  re?peet,  ngt  only  lor  the  lives  of  men.  liut  for 
id!  the  circuia&tancea  which  huve  an  infiueuce  upon  tlieir  sensi- 
bility. Sanguinary  laws  have  a  tendency  to  render  nicn  cmtl,  by 
fear,  by  imitiiriun,  and  hy  fostering  a  spirit  of  revtitge.  Mild 
hiwa  humimize  the  manners  of  a  nation ;  the  spirit  of  the  govern*  ' 
ment  in  rcpiwlneed  among  the  citizens.  H 

The  legislator  ought  to  forbid  everything;  thnt  fiorvcs  as  an  ^ 
incitement  to  cnidty.  The  barhurouR  gludiut^»ntil  eliowR  intro- 
dneed  at  Itome,  in  the  latter  times  of  the  republic,  eontrih«l«l, 
Trithout  doubt,  to  inspire  that  ferocity  of  spirit  wliieh  the  Konums 
di&pla3'ed  in  their  civil  wiiTs.  Will  u  people  accustomed  todespiM 
humtiu  life  in  their  pportfl  respect  it  in  the  tn^  of  paeeion  ? 

It  ift  proper,  for  the  Bamc  rt-aam,  to  forhid  every  kind  of 
cruelty  to  animals^  whether  by  way  of  omU!*i^ment  or  for  the 
gratification  of  gluttony.  Coek-tlght,^  and  buU-tightii,  tlie  chnse 
of  the  hiire  and  tho  ibx,  llahiui;,  and  other  amusemcuts  of  the 
same  kind,  neeeefiorily  suppose  a  want  of  reflection  or  a  want  of 
humanity;  ginee  these  sports  iufliL't  upon  aenmtivo  beings  Iha 
most  Uvtly  sufferings,  and  the  moat  lingering  and  paintUl  deatll 
that  ean  be  imagined^  Ken  must  be  permitted  to  kill  iinimala; 
but  thi.'y  should  be  forbidden  to  torment  them.  Artiticlal  death 
jjiay  bt:  rendered  less  painful  than  natural  death  by  simple  pro- 
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cessea,  well  worth  tho  trouble  of  being  studied,  and  of  btpoming 
an  object  of  police.  Why  should  tbt  law  rtl'ufle  its  protection  to 
any  sensitiVG  being?  A  time  vill  come  whon  humanity  Trill 
Bpreitd  its  maulle  over  everything  that  breathes.  Tho  lot  of 
slaves  has  hogiinto  excite  pity  ■  we  shall  end  by  softening  the  lot 
of  tlie  animsili*  which  labour  tor  up  and  supply  our  T^ants. 

I  do  not  know  whethor  tho  Chinese  legielatore,  in  catablifsbing 
their  minute  ceremonials,  have  had  for  their  object  tho  cultivatioii 
of  benevolence,  or  only  the  maintenance  of  peace  and  suUordina-j 
lion.  In  China,  polittness  ia  a  Isind  of  worship  or  ritual,  the 
great  object  of  education,  and  the  principal  science.  The  bodily 
movements  of  the  Chinese,  always  regulated,  always  prescribed 
by  etiquette,  arc  almost  as  uniform  as  thoae  of  a  regiment  which 
goes  tlu^u^h  the  manual  exercise.  This  pantomime  of  bcuo- 
volence  may  be  destitute  of  reality,  us  a  devotion  loaded  with 
minute  observancca  may  have  little  to  do  with  morals.  So  much 
rfstraint  does  not  seem  lo  accord  well  "with  tho  human  heart;  and 
euch  demonstmtioas  of  respect  do  aot  confer  any  obligation, 
because  they  have  no  merit. 

There  are  principleB  of  antipathy^  which  are  aometimea  so  inter- 
laced with  tbe  political  constitutions  of  statcs>  that  it  is  very  diffi- 
cult to  cxtiqiutt^  them*  Tberc  ai*e  hostile  religions  which  excite 
their  partisaua  to  hate  and  to  persecute  each  other ;  hereditary 
feuda  butween  hostile  families;  privileges  of  rauk  which  erect 
insurmountable  barriers  between  the  citizens ;  results  of  con  quest, 
where  the  conquerors  have  not  been  able  to  mix  and  iucorporuto 
themselves  with  the  conquered  people ;  animosities  founded  upon 
ancient  wrougu ;  tbe  ride  of  factions  which  rise  with  a  victor}-, 
and  full  with  a  dcfcnt.  In  tlus  uufortunntc  condition  of  things, 
hearts  are  otlcner  united  by  htitivd  than  by  love,  ^en  must  be 
&eed  ^ta  fear  and  oppression,  before  they  can  be  taught  to  love 
each  other.  The  destruction  of  prtjudices  which  make  men 
hostile,  is  one  of  the  grt-atest,  services  Ihnt  can  be  rendered  to 
morale. 

Mungo  Park  in  his  African  truvels,  has  represented  the  blacks 
in  a  most  intereatiiig  puiut  of  ^'iew ;  their  Bim^liQU^,\.bsi  ^Sjcc^w^iot 
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of  tbeir  domestic  affoctioiis,  the  picture  of  their  innocent  muoKT^ 
has  xjicreaaed  tiie  public  intuit?*;!  in  thvir  fiivour. 

Satirical  writer*  weaken  this  sentiment.  AiW  nading  Ti>llairp, 
doM  one  feel  favourablT  disposed  towards  the  Jews  f  If  tkit 
niilhor*ft  benevolencfl  had  not  been  eelipwd  hy  his  pr-  "  * 
wliile  pxporang  the  defradfttions  to  whieh  tht*  Sews  ftrv  !m. 
he  would  have  espinined  by  that  very  iatct  the  less  faToonble 
traits  of  their  character,  and  would  hate  exhibited  the  moedyby 
the  RiJe  of  the  evil. 

The  most  dimgeroqa  assaults  upon  beneroleJii^e  hsve  bwm  made 
by  exeluBive  reHgioiis,  haTin^  ineommatticable  right*.  insjiinDg 
intolcruace,  and  reprewntuig  unbelievers  aa  infidels,  the  e»eTuic« 
'<ifGod, 

In  England^  better  than  elsewhere.  i«  understood  the  art  of 
exciting  beneficenco  by  the  publicity  which  is  given  to  it«     Is  i 
wisheii  to  cfttftblish  a  charitable  institution  which  rccjaires  many 
contributors  ? — a    committee    of  the  most    active    and   distifl 
grui^hed  benefaetow  is  appointed;  the  amount  of  contnbutioDi 
18  ftnnouncod  in  the  newspapers ;  and  the  names  of  the  siabflonber* 
are  printed  from  tl»y  to  day.     This  publicity  answers  two  eiid& 
Its  immcdinte  object   is,  to  guarantee  the  receipt  and  employ 
mcnt  of  the  funds  ;  but  it  is  also  a  bait  to  vanity  by  which  bene- 
volence gains. 

In  fhiiritablo  societies  all  the  annual  subscribers  are  named 
*lirector«;  the  control  they  exercise,  the  little  state  tliey  form, 
intrrest  them  in  their  oltice.  They  love  to  follow  up  the  good 
they  have  done,  and  to  enjoy  the  power  which  it  confers.  The 
hfucfttetore  being  thus  brouj^ht  into  conlatt  with  the  unfurttmat*, 
misery  being  thus  placed  beforo  their  eyes,  hcuevolenco  i 
Blrcuj^thciK'd  and  coutii'med ;  it  grows  cool  by  tile  n-uioral  ot 
object^  but  warms  again  by  its  pi'osencc. 

There  are  more  of  these  bcucvoluut  eocieties  ill  London  thAll 
there  e^xT  were  convents  in  Paris, 

Himy  of  thesti  charities  have  particular  objects;  the  blind, 
nqthfln?,  tbemiunied,  widows,  sailors,  tlie  cliildrcu  of  elervyruim. 
JCach  individual  is  more  touth,^  h^  oufi  kiiid  of  misery  thau  by 
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imotlicr,  and  hia  8jmp«thy  abiiost  always  depends  apou  somt  per- 
soaal  circumtitance.  Of  CQUrse,  there  lb  much  art  in  dirersiiymg 
cJiaritii^s,  in  BcjuLrating  them  into  many  brancliea,  in  order  that 
every  kind  ol'  atnfiibility  may  bo  made  available,  and  that  none 
may  be  lost. 

It  ia  aatoniehiDg  that  more  advantage  has  not  been  token  of  the 
disposition  of  women,  amotig  whom  thti  sentiment  of  pity  ia 
stronger  than  among  men.  Before  the  revolution,  there  were 
two  institutions  in  France  weU  tidnpted  to  thia  end :  the  Dttaghicr% 
&/  Ch^riUjf  who  devoted  themselves  to  the  service  of  the  hospitals^ 
and  the  SociH>j  of  MtUeriial  Charity  at  Puria,  eomposed  of  mar- 
ried IfldicSj  who  visited  poor  women  in  their  pTegnancy,  and 
aided  them  in  the  caire  of  their  inlantfi. 
I  2nd.  The  sendmont  of  benevolcnee  is  liahlo  to  deviate  from 
'  the  principle  of  gener&l  ntilily.  It  caonot  bo  set  r!g:ht  es:t-cpt  by 
instruction.  Command  and  force  do  not  avail.  Ken  muet  be 
pf-i-eaaded,  enlightened,  taught  little  by  little,  to  distinguish  the 
different  degree*  of  utility,  and  to  proportion  their  benevoIeneQ 
to  the  extent  of  ite  object.  The  bc'st  model  is  traced  by  Foneloa 
in  that  sentence  which  puints  hia  heart :  ^'  I  prufer  my  family  to 
njystlf,  my  country  to  my  family,  mankind  to  my  countiy.'* 

It  shuuld  be  the  object  of  public  instruction  to  direct  the 
affections  of  the  citizens  towards  the  end  of  utility ;  to  repri?sg 
vugariea  of  benevolence ;  and  to  make  each  individual  perceive 
how  the  general  interest  involves  his  own.  Men  should  be 
taught  to  blueh  at  that  spirit  of  f.tmily,  ut  that  spirit  of  cai*le,  at 
that  spirit  of  partj-,  sect  or  profession,  whieb  militates  against 
the  love  of  country ;  and  at  that  unjust  patriotism  which  glories 
in  the  hati'ed  of  other  nations.  They  should  bo  dissuaded  from 
asinuning;,  through  a  misplaced  pity,  the  advocacy  of  deeeriers, 
srougglers,  and  other  delinquents  who  sin  against  the  state* 
They  should  be  disubused  of  tlxat  false  notion  that  there  is  any 
humanity  in  favouring  the  eseape  of  a  crinupalf  in  lending  im- 
punity to  crime,  in  encouraging  mendicity  to  the  prejudice  of 
industry.  The  attempt  should  be  made  to  give  to  all  their  senti- 
ments  of  beuovolcnce  the   most  advantageous  pro^rtiaitL,  b^ 
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pointing  out   th{?   littlciitisa  and  the  danger  of  Oioae   capncett 
"totipftthiDs^    and    moratiiLirj'  attachments,   \rhirh    incLIne 
lualancc  against  gcnertil  utility  and  pcrmsment  interest. 

The  more  men  hecome  onlightcnedt  the  more  they 
contraot  a  spirit  of  gciuTal  benevolence,  because  the  progress 
of  enlightenment  laakeB  it  cvidfut  that  the  interests  of  men  are 
ollenrr  harmonious  than  discordant.  In  commerce,  nations  not 
■srcll  informed  treiit  each  other  oa  rival?,  who  cannot  rise  eX' 
cppt  upon  oath  othci'*a  minis.  The  work  of  Ailam  Smith  is 
B  treatise  upon  univensal  henevolence,  beeaneu  it  shovt-s  that 
commerce  is  equally  advantageous  to  all  parties;  that  caeh  party 
profits  in  its  own  way,  according  to  it*  natural  meaua;  and 
nations  are  partners,  not  rivab,  in  the  great  eocial  cnterjiriae 
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CHAPTER  XVII. 

Emphfrntnt  of  the  Motiva  of  Hotwur,  or  ihf  Popular  Sanction, 

It  should  be  the  abject  of  the  legrislator  to  inefease  the  force  of 
thii*  motive,  and  to  regulate  its  itpplieation. 

The  force  of  pubKc  opinion  is  in  the  compoimd  ratio  of  its 
extent  and  its  intensity.     Its  extunt  is  measured  by  the  number^ 
of  stiifrages ;  its  intensity  by  the  degree  of  blame  vt  of  apj 
bation. 

There  are  many  means  of  increasing  the  power  of  opbuoii 
far  as  concerns  its   extent :  the  principal   art — liberty  of 
press,  and  iniblicity  in  all  pi'oeeedings  in  which  the  nnttoa 
interested;  jmbUeity  of  the  tribunals  j   publicity  of  oi-eountsjj 
publicity  of  state  consultations  when  secrecy  is  not  rcsjuired 
some  particular  reason.     An  enlighti.'ncd  public,  the  depo&itoi 
of  the  laws  and  of  the  archives  of  honour)  and  udmiuifttnitor 
the  mond  sanction,  form.«  a  supreme  tribunal,  which  di'cides  upoi 
all  eases  and  all  pei-sons.     By  pnblieity  in  aii'airs,  tlds  tribv 
is  cnableil  to  collect  proofs  and  to  form  a  judgment;  by  ihe, 
liberty  of  the  press  it  is  enabled  to  pronounce  its  judgotctit,  and 
to  cause  it  to  be  exeeuted. 
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H      Thero  are  «1m  a  number  of  means  fop  mcrcasing  the  intensity 
^^  of  the  power  of  oiJinion  ;  nuvh  oe  pumshmeuta  which  hciir  some 

ehfiTiicter  of  ignoiainy,  or  rewards  ol'  which  the  priuuipui  object 

U  honour  to  those  who  rocfivG  them. 

•      Tbero  is  an  art  of  giiicling  opiaion,  without  the  publin  suspect- 
ing how  it  is  lod.     It  cousista  in  arranging  tliin^cs  bo  that  tho  iict 
-which  you  wish  to  prevent  oaunot  he  pt?rfi>rmed  without  first 
I       doing  something  else,  which  popular  opinion  condemnB  alrondy. 
^■If  it    ho  desired,    for   oxample,  to  socuro  the  payment  of  an 
"  impost,  you  may  exact  fi'om  him  whoao  duty  it  ia  to  pay,  a  certi- 

fiuato  or  uu  oath  thut  he  has  paid. 

^m      To  take  a  &lse  oath,  to  fahrioato  a  false  certiSeate,  under  what- 

^*  ever  pretence,  are  offoncea  which  thopuhhc  ia  prt^piired  beforehand 

to  fitamp  with  dianjvprobation*    So  that  here  we  dist-over  a  sure 

mt>an8  of  rendi'riug  au  oftcncc  infamous,    which    without  thiH 

^^  addition  would  not  be  bo. 

^M  Sometimes  a  mere  change  in  the  name  of  a  thing  is  enough  to 
^Hbjnige  the  eentimeuts  of  a  nation.  The  RomanH  abhorred  the 
^Hute  of  il'/ny,  but  they  could  put  up  with  the  titles  oi'dietator  and 
emperor.  Cromwell  did  not  eueceed  in  seating  himsell'upon  the 
throne  of  England,  hut  under  the  namo  of  proteciorj  be  enjoyed 
more  than  kindly  authoxity,  FcEcr  L  of  Kusbju  abdicated  the  title 
of  ikspot  for  himself^  and  he  ordtred  that  the  siaresof  tho  aobks 

Iahould  henceforth  be  etUlfd  oaly  suhjcch, 
'  If  the  puople  were  phibisophtiTs,  this  expedient  would  not 
fUiswor ;  but  on  tins  point  philusoplu-rs  are  ii»  wtuk  as  the  people, 
^"hat  deception  in  the  words  Uberttj  and  efjuaiUi//  AVhtit  oon- 
trudictionfi  between  that  ItLxury  which  fdl  eondemu,  and  Ih&X public 
proappfit'j  which  all  admire  I 

Thu  legisliitor  ought  to  beware  how  he  ^trcn^ens  public 
opinion  in  cases  where  it  is  in  opposition  to  the  priociplo  of 
utility.  For  this  reason  be  ought  to  etfaee  fixjm  the  laws  every 
Testige  of  those  pretended  offences  of  heresy  and  witchcraft,  lest 
he  give  a  legal  foundution  to  superstitious  notions.  If  he  d'KS 
not  diire  to  attack  e-rroi-s,  too  generally  ditfusod,  at  least  he  ought 
not  to  furnish  them  with  a  new  sanction. 
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It  is  very  difficult  to  employ  the  motive  of  honour  as  a  menuft ; 
to  aid  the  enforcement  of  the  laws,  Pceuniary  re-wards  paid  ti>| 
informere,  have  faik-d  of  their  ohject.  The  motive  of  gain  hut 
hepii  opposed  by  that  of  shame ;  and  the  hiw,  instead  of  incrcos- 
ing  its  power,  hag  wetdseoed  itself  hy  offering  an  indncent 
condemned  by  public  opinion.  Persons  are  a&aid  of  the  siifipicic 
of  acting  from  a  mean  motiTo.  Sownrds  not  wbU  selectwJ, 
rcpiiJ^ej  inetfad  of  attracting,  and  deprive  the  law  of  inu< 
gratuitouB  assiet^ace. 

The  most  powerful  means  of  producing  an  important  rM'ola- 
tion  in  public  opinion,  :s,  to  strike  the  luind  nf  the-  people  bj 
some  great  ejcamjile.  Thus  Peter  the  Great  himself,  gmduallf 
I'passing  through  all  the  grsdaHons  of  rani;,  taught  his  nrtbdityJ 
by  his  own  example,  to  bear  the  yoke  of  militiuy  ^ubordiuutioiL.' 
Thus  C'athcrini?  11,  suTtnounted  the  popular  prejudice  agalnflt 
inoculfltioii,  by  trying  it>  net  upon  crirninaiB,  but  on  herselC 


CHArPER  XVIII. 

ICmpIoijmcnt  (\f  the  Motive  of  RtiUgym, 

The  fiilture  of  religion  has  two  objeets  : — Ist,  To  inereaseT! 
power  of  that  ssiuctiou ;  2nd,  To  give  that  power  a  pro|H' 
direction.  If  its  direction  be  had,  it  Ia  plain  that  the  less  powc 
that  aanetiou  has,  the  lesa  evil  it  will  do.  "With  respect  then  W 
religion,  the  first  thing  to  be  examined  ifi,  its  tendency 
search  for  means  to  augment  its  power,  is  but  a  secom 
object. 

Its  tendency  ought  to  ho  conforranhle  to  the  plan  of  utilityj 
As  a  sanction,  it  is  composed  of  punis^hmenta  and  rewardR^     ItaJ 
puiiisliraentB  ought  to  he  attached  to  those  acts  which  Km  injurioin' 
to  society,  and  to  such  acts  alone*.     Its  ri'wards  ought  to  be  pro- 
mised to  acts  the  tendejiry  of  which  1b  atlvanfcageoua  to  soeicty, 
and  to  no  acts  Vsidc.     Thiy  ought  lo  be  its  fundamental  dograa^ 

The  only  mean;*  to  judge  of  it*  tendency  ia  to  consider  it  ftolclj 
iu.  ita  relation  to  the  gooi  oi  ^viU'dt-ol  ^wtvit^.    Hvery  other 
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of  it  u  ijiflifferent ;    and   whatever  is  indifftirciit  in   religious 
telief  is  liable  to  bL^omo  pcuQiciouB. 

Every  article  of  Ikitb  is  of  necessity  injurioug  ao  eoon  afl  the 
legislator,  in  order  to  favoar  its  adoptiDH^  resorts  to  coercive 
motivesj — to  motives  derived  from  the  fear  of  puniBbment.  Tbe 
pcraoiis  whom  ho  wiahea  to  inlluenee  may  be  eoneidered  as  foroiitig 
three  chisses  :  those  who  are  abeady  of  the  same  opinion  with  the 
legislator;  tboso  who  reject  that  opinion;  those  who  neither 
mdopt  nor  reject  it. 

Por  those  who  confonn  voluntarily,  a  coercive  law  is  not  nceca- 
Kiry ;  for  nonconformists  it  is  useless,  as  is  proved  by  the  very 
fact  of  their  nonconformity ;  it  does  not  fulfil  ita  purpoeo, 

"Wlien  a  man  htia  formed  hia  opinion,  can  puaighmeTits  make 
liim  change  it  ?  The  yary  <|iiestion  is  an  insiilt  to  eorotaon  sense. 
Panishmcnta  liave  r^ither  a  conti-ary  efl'ect ;  they  rather  serve  to 
confirm  one's  opinion  than  to  shake  it,  partly  because  the  cmploy- 
mont  of  oonstroint  is  a  tacit  avowal  that  ar^miments  are  waiiting  i 
partly  because  recourse  to  Tiolent  means  produces  an  avci^ion  to  fl 
opinions  so  sustained.  Punishment  never  can  oblige  a  man  to  m 
believe]  but  otdy  to  pretend  that  he  bfdieves. 

Those  who,  through  eonviction,  or  the  pridt?  of  honour,  refuse 
to  pretend  a  belief  they  do  not  feel,  are  exposed  to  tht  t;vil  of 
punishment, — that  is,  to  persecution ;  for  wbat  is  called  peneeii' 
Hon  is  an  evil  which  is  not  eorapenaalcd  by  any  odvantatje ;  it  is 
a  pure  loss ;  and  though  administeR-d  by  the  himd  of  the  magis- 
trate, it  is  precisely  the  same  in  nattuv,  but  much  severer  in 
degi*ee,  than  if  it  had  boon  the  work  of  an  ordiujuy  malcfaetor. 

Those  persons,  less  strong-minded,  imd  les?*  noble,  who  escape 
by  a  false  declaration,  yield  to  threats,  and  to  the  immediuto 
danger  which  presses  them ;  hut  the  mamentary  puniahmenla 
thus  avoided  turn  into  a  punishment  of  conscience,  if  they  have 
any  scruples,  and  into  it  jjunishnietit  of  eonlempt  upin  the  pait 
of  society,  which  cannot  endure  the  baaencaa  of  flueh  hypocridi-al 
retractions. 

lu  such  a  state  of  thin^,  what  hnppena?  A  portlotL  q^  ^t 
citiiScus  muat  accustom  themselves  to  disttgaii  'Ctva  ^TjAt^av^  ■yi'v 
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iiGotlif-r  part,  in  order  to  he  nt  peace  with  themsolTCft.  Tljcce 
spntjjH:^  up  fl'i  ^rt  of  inftking  sTibtle  (Hstdnotions  between  innoocnt 
fiiUthijuds  and  criirin-tl  falsehoods  ;  thei'e  ia  e^Ubliabcd  a  cIum  of 
privileged  lies,  permUtod  as  a  defpnce  against  tjranny^^a  setnf 
perjuries  wltidi  are  osk^emed  innocent,  and  false  signaturca  oca- 
fiidererl  m  inciT:  fonnuliticfF.  In  the  midst  of  these  subtilticfr 
respect  for  truth  disnppoars ;  thq  limits  of  good  and  eTit  are 
confoTindt'd ;  ci  tmin  of  leea  pardonablo  &Isehood8  is  intn:idnc*.tl 
under  pover  of  thoRC  already  dcficribcd ;  the  tribnanl  of  opinion  is 
divided  I  the  Judges  who  eampoBo  it  do  not  follow  the  Rtimr  law; 
they  do  not  clearly  know  what  degrt'c  of  dissimulatwu  tbej 
oup^lit  to  eondemn  or  what  they  ought  to  excuse.  The  votes  am 
scftttert^d  and  contradictory,  and  the  moral  sant'tion,  hnving  no 
longer  a  uniform  regulator,  grows  weak,  and  loses  its  tEiHaencc 
Thus,  the  legislator  who  imposes  religioUB  testa  becomes  the 
eomipter  of  the  nation.  He  sacrifices  virtue  to  religion*  tliougU 
religion  itself  is  a  good  only  so  far  as  it  is  the  atuLliary  of  Tirtoir. 
The  third  class  of  the  comtnuaity,  according  to  th«  diviaiua 
above  stated,  eompriseH  those  persons  who,  at  the  cslabltBhrncnt 
of  the  penal  law  for  the  regulation  of  belief,  had  yet  no  settled 
opinion  one  way  or  the  other.  With  respect  to  tlie^w,  it  ia 
likely  that  the  law  may  have  an  influence  upon  the  formation  of 
their  opinions.  Seeing  danger  upon  one  sido,  and  security  upoa 
the  other,  it  is  natural  that  they  should  examine  tlic  argaments 
in  favour  of  an  opiuion  which  the  law  eondem.uSj  with  a  dc^7«e 
of  fear  and  aversion,  that  they  will  not  feel  for  the  ariruiDCJits 
which  support  the  fa^'oured  opinion.  The  nrgiimeuts  wluch  vro 
dtsire  to  find  tnie,  niiikc  a  more  lively  impre^sioa  tliau  those 
which  we  hope  to  find  fidee ;  and  thus  a  man  comes  to  b«l)«TQ, 
or  rather  not  to  rcjtft,  not  to  disibeltevo  a  proposition  which  ho 
would  not  liMve  adopted  had  his  inelanations  been  left  Ppcc.  In 
this  last  ea^e,  the  evil,  though  not  eo  great  as  in  the  two 
former,  docs  not  cease  to  bo  an  eviL  It  may  happen^  Lni  it  dor* 
not  always  happen,  that  the  judgment  yields  eutirely  to  the  affec- 
tions :  and  even  Ihi^iish  it  should  ro  happen,  though  the  belief 
JlbouM  be  us  atrou^'  v&  '\\>  ta&\ia,\lt  ^stis  ^x^ttca  at  ail  into  tho 
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TnotiTca  of  that  belief,  the  mind  is  never  perfectly  trnnquiL 
There  remoiiLa  a  secret  dread  that  what  h  believed  to-day  mny  be 
disbelieved  to-mnrrow.  The  conviction  of  a  clear  moral  truth  is 
neror  ahukcn ;  but  belief  in  a  mere  dogma  is  always  more  or  less 
waTering*  Thenc*;  arist^s  that  impatience  towards  those  who 
attack  it.  Examination  and  discussion  are  dreaded  by  men  who 
feel  the  gi^und  shaVing  under  their  feet.  It  will  not  do  to 
allow  any  alterations  in  a  building  Trhieh  hicks  a  foandatioa. 
The  understanding  is  enfeehlcrd  ;  the  mind  seeks  only  for  perfect 
TqiosG  in  a  sort  of  blind  credulity ;  it  eollecta  together  all  tho 
orroi"s  which  have  any  affinity  "wnth  its  own  j  it  foara  to  explain 
itself  clearly  as  to  the  possible  and  impossible,  and  seeks  to 
conibund  all  their  limits.  It  dtlights  in  all  eurta  of  sophistries, 
in  ovei-j'thing  that  shackles  the  human  undtrstaiiding,  in  every- 
thing which  seems  to  sshow  that  no  certain  depend'.'nce  can  be 
placed  upon  reason.  It  acquires  an  iuclination,  an  unhappy 
dexterity  for  rejecting  evidence ;  fcff  giving  weight  to  half 
proofs  J  for  bearing  but  one  side  ;  for  evading  the  decisions  of  R-a- 
Boa.  In  one  word,  aecording  to  tbia  system,  it  is  necessary  to  put 
a  bandage  about  the  eyes,  lest  we  be  wounded  by  the  light  of  day. 
Thus  every  penal  means  employed  to  augment  the  power  of 
Tcligion,  acts  as  an  indirect  means  against  that  essential  purt  of 
morals,  which  consists  in  re&pect  for  truth,  and  respect  for  public 
opinion.  All  enlightened  minds  now  hold  this  duetrino ;  but 
there  are  very  few  stated  winch  bare  yet  adopted  it.  Violent 
ftersecntiona  have  ceased,  but  moderate  persecutions  still  exist, 
civil  penalties,  politieaJ  incapacities,  menacing  laws,  a  precarious 
toleration ;  — a  humiliating  situation  for  largo  classes  of  men,  who 
owe  their  trantLnillity  only  to  &  tacit  indulgence,  to  a  continued 
pardon. 

To  form  a  dear  idea  of  the  advantage  which  the  legislator 
■may  deHve  from  augmenting  the  force  of  the  religious  sanction, 
it  is  neccs&ary  to  distinguish  throe  cases  ;^ — 1st,  That  in  which 
it  is  cntiR'ly  undcx  Ids  control ;  2nd,  That  in  which  other 
persons  share  the  influence  with  him ;  3ivl,  That  in  which  it 
depends  upon  some  foreign  personage^    In  this  last  coat  ^iWtws*.- 
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Teiijntyis  really  dirided  between  twomnjistrattB,  the  spiritual, 
he  13  tiilled,  and  tlio  temporal,  The  tfinporal  ^jvereign  iaic 
petual  danger  of  st'oing:  his  authority  disputed  or  snatched 
by  his  rival,  and  everything  he  dots  for  the  augmontatian  of  tie 
rc'liginus  eanetion  will  produce  a  diminution  of  his  own  power, 
We  find  in  history  a  picture  of  the  effects  which  result  from  auch 
0  struggle.  Tht'  tompond  magietrato  commands  such  or  such,  an 
at^tion ;  the  epiritiifll  magistrjito  forbids  it.  "WTiichsoerer  a*le 
the  citizens  take,  thoy  are  punished  by  the  one,  or  by  the  othET  ? 
proscribed^  or  damned  ;  they  are  placed  betwoon  the  fear  of  tha 
gidlnws,  and  the  dread  of  hell-fire. 

In  Protestant  countries,  the  clergy  are  esBentiully  suburdioata 
to  the  politicjil  power.  Kugmas  do  not  depend  iipon  the  prince^, 
but  those  do  who  intcq>rct  the  dogmas,  J\ow  the  right  of  later- 
prt'tation  is  pretty  much  the  same  thing  with  the  right  of  pro- 
tnulgatiun.  Thus  in  Protectant  countries,  rc-Iigiou  i»  easily 
modelled,  according  to  the  plans  of  political  authority,  ilurrifd 
pric&ts  are  more  lite  citizonR  ;  they  do  not  form  a  phalanx  wluck 
can  become  f^irmidublc  j  they  have  neither  the  power  of  the  con- 
fesdonal,  nor  that  of  absolution. 

But  if  we  consider  only  facts,  whether  in  Catholic  or  Protes 
tci^tant  countries,  religion,  it  must  be  admitted,  hua  had  too  great 
a  share  in  the  misfortunes  of  mankind.  It  seems  to  have  been 
oflener  the  enemy  than  the  instrument  of  ci^-il  government.  The 
moitd  jsnnction  never  has  more  power  than  when  it  agrees  with 
utility;  but  ud fortunately  the  religious  sanction  appears  to  hovi 
most  power  in  the  very  cases  whero  it  is  moat  opposite  to  utility, 
The  inefiieacy  of  religion,  bo  fur  as  relLites  to  the  promotion 
political  good,  in  the  ceaseless  subject  of  declamations  on  the 
of  those  who  have  the  greatest  interest  to  exaggerate  ita  ] 
eiBbcts.  Kot  powerful  enough  to  produce  good,  its  i>ower  of  do: 
evil  has  alwnys  been  too  greuL  It  was  the  moral  sanction  whic' 
animuted  Codrus,  Eegwlus,  the  Hussells,  and  the  Sidneys, 
was  the  religiouB  sauetion  which  made  Philip  II.  thr  scourge 
the  Low  Countries,  Mary  the  tyrant  of  England,  and  Charles 
the  butcher  of  Prance. 
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The  common  Bolution  of  this  diffifiilty  is  to  attribute  all  the 
good  to  relig:ion,  and  all  the  cvW  to  EUp*^rstition.  But  this  dis- 
tinction, in  this  Bt'DsCj  ia  purely  verbal.  The  thing  itself  is  not 
changed  because  a  man  chooses  to  dest-ribe  it,  in  one  ease^  by  the 
word  religion,  and  hj  the  word  superstition  in  another.  The 
ujotive  which  acts  upon  the  mind  is  precieely  the  same  in  both 
oases.  It  is  always  the  fear  of  evil  and  the  hope  of  good  on  the 
part  of  an  idl-powerful  Being,  of  whom  ditferent  ideaa  arc  enter- 
tained. In  epeatiag  of  the  conduct  of  the  same  maUj  upon  the 
ftsime  occflsion,  some  attribute  to  religion  what  othew  ascribe  to 
BupeMtitioii* 

Another  ohscrvation,  m  trivial  as  the  firf^t,  and  as  weak  as  it  is 
trivial,  is  the  remark  so  often  repeated,  that  it  is  not  just  to  argue 
against  the  use  of  a  thing  from  its  nhu^ff  and  that  the  best  instm- 
mentA  do  the  most  harm  when  mifiemployed.  The  futility  of  this 
argument  is  obvious  ;  it  consists  in  calling  the  good  effects  of  a 
thing  its  t«(?,  and  in  stigmatizing  the  bzwi  effects  aa  its  abuse.  To 
&fly  that  you  ought  not  to  argue  Irom  the  abuse  of  a  thing  against  its 
use,  is  to  say  that,  in  making  a  just  appreciation  of  the  tendejiey 
of  a  cauae,  you  oupht  to  coneider  only  the  good,  and  not  the  eyil 
it  produces.  The  infltmments  of  good,  T^Tongly  employed,  may 
often  become  ioHtrtimenta  of  evil;  that  ie  true;  hut  the  prineiptd 
characterifitie  of  perfection  in  an  instrument  is  not  to  be  liable  to 
be  so  misemployed.  Tbe  most  efficacious  ingredients  in  medicine 
may  bo  converted  into  poisons;  I  admit  it;  but  those  whic-h  are 
dangerous  arc  not  so  good,  upon  the  whole,  as  thosG  which  answer 
the  Bftme  purpose,  if  such  there  are,  without  being  liable  to  the 
same  abuses.  Mercury  and  opium  are  Torynaoful;  br&ad  and 
water  are  still  more  so. 

I  have  spoken  without  evasion,  and  with  perfect  freedom.  I 
have  elsewhere  explained  the  utility  of  religion,  but  I  cannot  here 
omit  to  observe  that  it  tends  more  and  more  to  disengage  itself 
from  futile  and  pernicious  dogmas,  and  to  reconcile  itself  to  sound 
morals  and  to  sound  politics.  Irreli^on,  on  tho  other  hand,  has 
been  manifested  in  our  day  under  the  most  hideous  I'orms  of 
absunHly,  of  immorality,  and  of  persecution.     Thia  %iL^<£rkKa»%*M^ 
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cnou^  to  show  nil  'well-diapoied  minds  towapda  ^h9t  end  fhey 
ought  to  direct  their  efforts,  But  if  the  government  eh^iuld  nd 
too  oi>fDl5'  in  fhvour  of  lliia  salutaiy  dircetion,  it  would  f«il  "f  itft 
enil.  It  is  freedom  of  imjuiiy  wltieh  has  corrected  ihf  error*  at 
the  ages  of  jgnoranec,  nndbroaght  baok  religion  towards  its  tnifl 
oltjwt.  Fniedura  of  inquiry  ^tIU  oomplote  the  puriScatiuC  of  njli- 
giuTi,  and  its  reconeiJintion  "with  public  titility+ 

This  h  not  the  piece  to  examine  all  the  w^rrices  Trhirh  reKpon 
may  render,  oithrr  aa  a  coneolation  to  the  ttoos  inscpfimljlc  frnm 
hmttanity;  or  fis  laoml  instruction  best  Adaptti'dtothemtif^minin^ 
ous  class  of  soc'ietj;  cir  Kaally  as  a  mt-aus  of  esoiting  beneficence, 
aotl of  prodncin^D:  sctss  of  dovotodwloo,  whk*h  pL'ihops could  hardly 
be  ohtftined  hy  the  fK>wor  of  mere  earthlr  motiveB, 

The  piincipal  emploTmcnt  of  religion,  in  civil  nnd  ppn.'>l  legi*- 
Intion,  ia  to  ^tt?  a  at-w  degree  of  forec  to  Mthiti  on  additjomi] 
support  to  cnntidonee. 

An  oflth  inclndcs  two  different  tie«,  one  religions,  the  other 
moral;  -one  obligatorv  npon  all,  the<»ther,  oblipalory  opun  ihniw 
only  yrho  hav«  n  certain  m't  of  opinions.  The  same  fonnnU 
which,  in  cfl?o  of  pcrjun',  puriHjrts  to  expose  the  offcnfier  to  irli- 
gious  ponaJtie^,  expuses  him,  at  the  8nme  time,  t«  hgiil  pwiub* 
Dicntfi  and  to  public  contetnpt.  The  ndigioos  obligiitioii  h  Uio 
strikinw  piirt:  but  tlie  ranin  foitje  of  the  oothdepcwlA  ti]K«i  tiio 
taaral  tie.  The  inltuetiee  of  the  iirst  is  {lai'liidt  tliat  of  the  BtM?imd 
13  universal.  It  ivpuld  be  »  greut  ytieeo  of  imprttdt*ooe  t&  tuaka 
"tt&e  of  the  former  and  to  neglfct  tlie  luttor. 

Tlieri'  £ire  iiises  in  wUieh  otiths  hnve  a  ven,^  ^reat  power ;  tkooOp 
namely,  in  whkh  they  uet  in  eoncert  with  public  opinion,  or  hare 
the  support  of  the  popular  sanction^  There  are  other  rtiaee  in 
which  their  power  ie  i^rj  amuU  ;  those,  Oftmely,  in  which  ihvy 
are  in  opposition  to  public  opinion^  or  ai:^  nieirly  «|iiettt>po(t«d 
by  it.  Such  are  ciistom-house  oatlis,  and  thoae  exacted  fifwn  tha 
pupilft  ot  certain  universities. 

It  is  the  iDterost  of  a  legislator,  not  less  than  of  a  military 

ehief,  to  know  the  tnie  state  of  the  forces  miller  hi»  coaunuitL 

Jlo  AFcid  iOtilii^  thfj  \^'c%1t  ^>%tt«  becau^u  the  6ight  of  tbut  wvak 
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port  give*  little  satisfaetion,  is  pusillanimity.  If  the  fe^^Tjlcncsa 
of  oaths,  so  f itr  as  thy  n'ligious  oblignticin  is  (joncernod,  hofi  bteii 
I'ully  miidu  known,  it  is  the  feult  of  those  who  pkoe  the  gruali*t 
roUaiicc  on  this  mtans.  The  sbu&e  they  have  made  uf  jt,  tUe 
pitidigttlity  with  which  they  have  employi'd  it,  has  butmytd  tho 
little  efflcaey  which  it  has  in  itself,  distinct  fi^m  the  saiiL^Uon  of 
honour. 

The  power  of  oaths  ia  nocessarily  enftjoblod^  when  thry  are 
made  to  bear  "upon  belief,  npon  opinions.  Why  ?  Beoausej  ia 
euch  <-nacs,  it  is  impossiblt*  to  deti.'ot  perjury,  and  beeauBe  human 
reason,  always  ntJoat,  always  eubjcet  to  variations,  cannot  bind 
iteelf  fur  the  future.  Can  1  be  certain  that  my  belief  to-day  will 
be  iny  belief  ttm  years  hunct?  Those  oaths  are  an  advantage 
given  to  imat'mpulous  men  over  thoftu  who  have  a  greater  seusi' 
bility  of  conscience. 

Oaths  became  degraded  when  they  are  Tisod  for  puerile  pur- 
poses ;  when  th^  are  employed  f<H:  purposes  aa  to  whieh  ihcTB 
\i  a  general  underatanding  to  violate  them  ;  and  still  more  when 
they  are  required  iu  cases  in  whieh  justice  iiuJ  humanity  excuse, 
snd  perhaps  ai>plaud,  their  violation. 

The  htiman  iniud,  altnoat  alwu3*8  oppoaed  to  tyranny,  perceives 
confusedly  that  the  Deity,  on  aeeount  of  his  very  perlectiona, 
cojiBot  ratify  unjust  or  Irivolous  laws,  Man,  in  laet,  by  impoa- 
iny  an  oalhj  wishea  to  exerciBO  an  authority  oyer  God  bimselfj 
man  decrees  a  punishment,  and  the  Supreme  Judge  h  colled 
upon  to  execute  it.  Deny  this  fiupposilioEk,  said  there  is  an  end 
to  the  religions  force  of  an  oath^ 

It  is  very  astonishing  that  in  England,  among  a  people  other- 
Wise  prudent  and  relig:iouB,  this  powerful  means  has  been  almost 
mined  by  the  tri^d  and  indecent  u.-<e  that  baa  been  made  of  it. 

To  show-  how  fur  habit  may  deprave  moral  optnious  upon  soma 
point-s,  I  ehnll  eite  n  passage  extracted  from  Lord  Kaims,  a  judge 
of  the  Court  of  Session  in  Scotland,  iu  ii  work  upon  education : — 

*'  Cnst^m-houae  oalhsi,  at  present,  go  for  nothiuj; ;  not  because 
men  are  growing  more  immoral,  but  becuust-  no  onu  attanhcs  any 
importance  to  them.     The  duty  upou  FreiicU  ^v^iiea  \fe VVsa 
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in  Scotland  ss  in  England  j  but,  as  we  are  not  ricli  cnongb  to  pay 

it,  a  taeit  permission  to  pay  iipon  French  irincs  the  eame  dntyaa 
upon  Spanish  winoa,  is  found  raore  advantageous  to  the  rcremia 
than  the  rigour  of  the  law.     However,  before  the  dutj  is  paidr' 
nn  oath  must  be  taken  that  the  French  irinos  are  Spanicih  vine*. 
Buch  ouths  in  their  origin  trerc  cnminal,  because  thoy  were  a 
fraud  upon  the  public;  but  at  present  the  oath  is  only  a  matter] 
of  form,  and  does  not  imply  any  credit  giTcn  or  received  ;  it  is  a; 
mere  manner  of  speaking,  like  the  compliments  of  common  eirilitT, ; 
pour  humhU  Aermnt,  &t\     And^  in  fart,  \re  see  men^hant^;  Trho 
gain  a  livelihood  Ijy  these  oaths,  and  who  are  trusted  Tritiiout 
imple  in  the  moat  important  nffaira/* 
T^hflt  shall  we  think  when  a  mondist  and  a  judge  holds  lan^ 
guage  like  this?     The  Quakers  have  raised  a  simple"  alHrmatioa 
to  the  dignity  of  an  oHth  ;  a  tnagisti-ate  degrades  an  Oftth  into  a 
mere  formttlity ;  the  onth  impHea  no  credit,  given  or  reoci^^ 
TJien  why  ttitc  il?     Why  esaet  il?    For  what  does  thi»  &ro« 
iterve?     Is  rdigioa  then  the  mcantst  of  objects?     If  it  is,  w! 
pay  BO  dear  for  it  ?      'U'hat  an  ahaurdiJy  to  maintain  a  clergy 
HO  great  an  expenpe,  to  preach  the  eacrednees  of  oaths,  and 
have  judges  and  legislators  who  tura  them  into  ridicule  1 


CHAPTER  XIX. 

U^g  U  he  mad*  of  Vie  Power  t>f  iHitruction, 

IjTSTKircTioK  does  not  form  a  separate  subject ;  but  this  titlo  will 
^enable  ua  to  bring  under  one  head  a  number  of  detachod  obesr- 

itionfi. 

Government  ought  not  to  do  everything  by  force ;  it  i^  onlj 
the  body  which  submits  to  that ;  nothing  but  wisdom  con  exteni 
its  empire  over  the  mind.  When  a  government  orders,  it 
gives  its  subjects  an  artiticial  interest  to  obey ;  whtn  it  eulighto: 
it  gives  them  nn  interior  motive,  the  influence  of  wbicb  tht-3 
cannot  evade*  The  b&st  method  of  instmotion  ia  tho  simple 
licutton  of  facts,  but  fiometimes  it  is  advisable  to  aid  the  pul 
in  ibriuing  u  judgiueat  u^u  tlig^  facts* 


PBIirCIl'LEB  OF  7H£   PE^AL   COBS. 


443 


■  "WTicu  raeaaurcB  of  government,  exceUent  in  themselves,  are 
Been  to  fail  through  the  oppo&ition  of  an  ignorant  people,  we  feul 
an  immediate  irritation  agiiiast  the  stupidity  of  the  multitude, 
and  a  disinclination  to  trouble  ourselves  further  with  the  promo- 
tion of  the  puhlic  good.  But  when  we  come  to  reflect,  when  we 
observe  that  thia  opposition  was  easy  to  be  foreseen,  and  that 
governmentj  with  the  habitual  pride  of  authority,  had  tnken  no 
precButioua  to  prepare  the  minds  of  the  people,  to  disaipate  pre- 
judices, to  cotLciiiate  confidence^  our  iitdi^ation  ought  to  be 
transferred  Crom  a  people  ignorant  and  deceived,  to  ite  disdainful 
and  df  epotic  rulers, 

H      Experience  hits  proved,  contrary  to  the  general  anticipation, 
^  that  newspapers  are  one  of  the  best  means  of  directing  opiiuoB,  j 
of  quieting  its  feverish  movements,  and  of  diBsipating  those  fidse-  I 
hoods  and  eoncocted  rumours  by  which  the  enemies  of  govern- 
ment rijm  to  accomplish  their  evil  designs.     By  means  of  these 
papers,  instruction  descends  fi-om  the  government  to  the  people, 
and  rcmoants  from  the  people  to  the  government ;  the  more  J 
liberty  the  press  enjoyg  the  easier  it  is  to  ascertain  the  current  ofi 
H  cpinion,  w  as  to  act  with  Gcriointy.  I 

To  form  an  adequate  idea  of  their  ntility,  it  ia  necessary  to  go 
back  to  the  times  when  newspapers  did  not  exist,  and  to  consider 
H  the  scenes  of  imposture,  political  and  religious,  which  were  played 
™   off  with  success,  in  countries  where   the  people  could  not  read. 
The  last  of  these  personators  of  royalty  was  Pugatehcff.     "Would 

I  it  have  been  possible  in  our  times  to  play  such  a  part  in  France  J 
or  in  England  ?     Would  not  the  imposture  be  unmasked  as  soon  i 
OS  it  was  announced  ?     There  ore  offences  which  are  not  oven 
attempted  among  enlightened  nations;  the  ease  of  detecting  im- 
postures prevents  their  existence. 

■  There  are  many  other  snares  from  whieh  the  government  can 
^  protect  the  people,  by  public  instructions.     How  many  frauda 

ore  practised  in  commerce,  in  the  arts,  in  the  price  or  quality  of 
goods,  which  it  would  he  easy  to  put  un  end  to  hy  exposing  them  1 
How  many  dangero  os  re  medics,  or  rather  true  poisons,  are 
impudently  sold  by  empirics,  as  marvellous  secrets,  as  to  '«\ai^ 
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it  wottid  bo  easy  ia  di^buse  the  most  credulous,  by  imikbg 
known  tbdr  oompoaition !  llow  raany  misohifvoua  opiniont, 
errors  SataX  or  absurd,  which  might  be  extinguished  at  thetr 
birth,  by  enligbteniag  public  opinion!  When  tho  toliy  tsi 
aninittl  RiLigiit'tism,  having  pcduoodtbe  idletwttTies  of  Paris,  K^ 
gan  to  Bpread  throughout  Europe,  r  report  of  the  Acowli»my  o: 
Boiencos,  by  the  mere  force  of  truth,  tnarfced  Mesmer  as  a  iJiar- 
Jatim,  and  left  him  no  diaciplea  extupt  a  few  incurabk'  foab, 
'whose  admiration  oomplt^ted  liis  disgrnce.  If  you  wish  to  cut* 
an  i^oraat  iind  BupiTstitiouB  poople,  send  as  missiouariea  into 
the  cities  iiud  the  country,  juggler's  and  wonder-workers.^  mid  let 
them  begin  with  astouishiag  the  people,  by  producing  the  must 
sing^lL1^  phenomena,  itnd  end  by  ynlighteninj^  thtin.  Tbow  who 
are  best  aci^uuintcd  with  natuml  magic,  an?  least  likely  to  be 
duptxi  by  magiciiuis,  1  could  wish  that  tbe  miraclo  of  8t» 
Januarius  were  ft^pcntcd  at  Naples  in  uU  ihu  public  places,  Bn4 
wery  uvea  made  a  phiything  for  children. 

The  principal  aort  of  inatruetion  which  govermueots  owe 
the  jieoplt',  is  knowledge  of  the  laws.  How  nan  we  rwjuint  Uwi 
to  bo  obeyed,  when  they  are  not  even  known  ?  How  eun  tlwy 
bo  known,  unless  thuj-  are  publiahod  under  the  simplest  furmft,  so 
that  each  individual  may  read  for  himself,  the  enaetments  whicb 
^ftre  to  Tfiigulnte  liis  conduct  ? 

The  logitilator  mny  ezeiviae  an  influeiK*  over  public  opinioo, 
by  causing  to  be  compiled  a  body  of  pulitietd  munilH,  analogous 
to  the  body  of  law»,  and  divided  in  tho  same  manner  into  & 
general  and  particular  eodea.  The  most  delicate  (Questions  t\-la* 
tive  to  each  profession  migiit  be  espluined.  It  woTild  not  b« 
seoc96ary  to  confine  the  work  to  mere  didactic  Ics&ona ;  by  inti.^* 
mingling  a  judieious  selection  of  historical  ftaecdoteas  it  tfo^ 
be  made  a  book  of  amusement  for  persans  of  all  age*. 

To  compoiG  6uch  moral  codes^  would  be  dictating,  n*  it  wea^ 
the  judgments  of  public  c^iaion  upon  these  diflerent  queslion 
of  politics  and  morals,    In  the  same  spirit,  there  nU^ht  be  add 
to  these  moral  codes  a  list  of  popular  prejudicei^  to  which  ehoflld 
hv  subjoined  the  consideratioiM  which  prove  theit  foUacyi 


I 


pai?:on'LB&  of  thb  PffifAL  oot*b. 


M» 


^ 


If-  soTereign  power  haa  ever  appeared  "l>efbre  men  with  dir^uty, 
it  wfts  in  t}w  InitrtictioiU,  published  by  Catherine  IT.,  for  a  rodo 
of  laws.  Let  ua  conaider  for  a  moment  this  imiciuo  Dxample, 
distinct  from  the  remembranoe  of  aa  ombitioufl  rrign.  It  ia 
impossible  to  see  witliout  admiration  a  woman  descending  from 
the  car  of  victory  to  eirilizB  so  many  wmi-barborous  tribes,  and 
to  offer  them  the  finest  majdms  of  pbilo^opby,  sanctioned  by  ths 
approval  of  an  empress.  Superior  to  the  voaity  of  complain g 
t-hig  work  herself,  she  borroWfd  the  best  that  could  be  fovmd  in 
the  wHtiBs;9  of  the  wis*  men  of  the  age ;  but  by  adding  the  weight 
of  her  authority,  she  lent  to  those  writers  more  than  she  bor- 
rowed, She  aeemed  to  aay  to  her  subjects,  "  You  owe  mc  tho 
more  confidenoo,  einco  I  have  taken  into  my  council  the  ablest 
men  of  the  times ;  aud  I  do  not  fear  to  eall  upon  those  masters  of 
truth  and  virtuo  to  hold  me  up  to  shame  before  tho  face  of  th& 
world,  if  I  dare  to  act  unworthily."  In  the  Bame  spirit  sho; 
divided  among  her.  courtiers  the  labourK  of  legislation ;  and  if  she 
WM  often  in  contrddictiou  with  herself,  lite  Tiberius,  who  waa 
weary  of  the  servitude  of  the  senatti,  and  yet  'W'ould  have 
puniahed  an  offoi-t  at  liberty,  still  these  solemn  engagements^ 
contnicted  iu  the  face  of  the  whole  world,  were  liko  limits 
YoimitarDy  put  to  her  power,  which  sho  seldom  dared  to  tran- 
scend. 


CILirTER  XX. 

U»e  to  he  made  of  ihc  P&u:er  of  ^ducaWoft, 

^DtTDATioy  may  bo  cotLsidercd  as  the  govemmcnt  of  a  domeatift< 
maf;istratQ. 

The  analof^es  between  a  family  and  a  state  aio  of  a  nature  to 
strike  at  the  first  ghmee ;  but  the  diffen/teea  are  not  less  obvious, 
and  arc  equally  deserving  of  attention, 

1st.  Domestic  government  needd  to  bo  more  active,  more 
Jriffilnnt,  more  occHpied  wkh  details,  than  civil  government. 
Witliuut  an  attention  always  vigilant  iumVlieB  c(i\^\-&a\.  eoise^* 
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Civil  authority  cannot  do  better  than  to  trust  the  manflgcment  oi 
personal  intcreats  to  the  prudence  of  individimlB  who   alwaj 

underBtftnd  tliem  hc»ttor  than  the  magistrate;  but  the  head  of  ■' 
familj^  mttst  be  constantly  aiding  the  inexperience  of  those  siib-_ 
mitted  to  his  care. 

Here  it  is  that  the  cfneorahip  can  be  exercised, — a  policy  -whicb' 
WD  have  condcranodin  civil  government.  The  dome &tic  governor 
may  protect  thoso  subject  to  his  authority  from  knowlefl^  whiebi 
may  do  them  hai-m ;  he  can  watch  over  their  soeiul  inttrroi 
and  their  studies ;  he  cim  accelerate  or  retard  the  progrrsa 
their  enlightennicntj  accordiug  to  cirfumatannea. 

2nd.  Thid  coutinuiil  exercise  of  power^  which  would  br  liabh 
'to  flo  many  abuses  in  a  statej  is  much  Ices  so  in  u  family ;  for  the 
father  and  mother  have  a  njitund  aifection  for  their  children,  fiir" 
filroa^cr  thim  that  of  the  civil  magistrate  for  those  whom  ha 
goycras.     On  thc'ir  port,  indulgence  ia  generally  the  prompting] 
of  nature,  while  severity  ia  the  effect  of  reflection. 

3rd.  Bomeetic  government  tan  employ  punishmente  in  mJUiy 
cases  where  the  civil  authority  cannot;  for  the  head  of  a  fjimily 
deals  w  ith  individuals,  while  the  legiatator  can  only  act  uimi 
hdoBses.  The  one  proceeds  ujjon  certainties,  the  other  upon  pi 
sumptions.  A  certain  astronomer  may  be  cnpahle,  perliaps,  oi 
resolving  tin*  problem  of  longitude,  but  can  the  civil  magistral 
know  it?  Can  he  command  this  dis^iorery,  and  punish  him  foi 
not  milking  it?  But  u  particular  instructor  will  be  likely 
know  whether  a  given  problem  of  elementary  geometry  i*  lerej 
to  the  capacity  of  hie  pupil.  Though  tdlencBs  assume  the  mast 
of  incapacity,  the  instructor  will  hardly  be  deceived;  in  »ui 
eases  tht*  mitgiBtrate  is  ^urc  to  be  deceived. 

It  is  the  ^ime  with  mo&t  of  the  -v-icea.  The  public  magistrate 
cannot  repress  them,  because  if  he  attempted  it  he  must  hav< 
spies  in  eviery  family.  The  private  magistrato,  having  under  hi^ 
eye  ami  his  iinracdirtte  control  those  with  whiwe  conduct  he 
charged,  oiin  arrest  the  beginning  of  those  \'ice8,  of  which 

fs  can  punish  only  tho  last  esceeses. 

ttk.  It  is  eaptK:iui\y  us  it'^^ia  &e  ^-^tt  Cit  \*>iiNardtng,  thi 
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iheie  two  g^Temmeiita  dijSbr.  All  the  amusements,  all  tlie  wanta 
of  the  young,  may  be  made  to  assume  a  rt^muneratory  character 
by  granting  thtim  on  certain  conditions,  after  certain  performances. 
In  tho  Isle  of  Minorcaj  the  dinners  of  the  boy  a  depended  upon 
their  skill  in  ehooting  the  bow  ;  iind  the  honour  of  eating  at  the 
public  table  was  the  priee  allotted  at  Lacedemon  to  the  warlike 
■vii'tues  of  the  young.  No  civil  goTernment  is  rich  enough  to  do 
much  by  rewards ;  no  father  is  so  poor  US  not  to  poasefls  an  inex- 
hauetiblo  fund  of  them* 

The  le^slator  ought  nevertheless  to  pay  particular  attentton  to 
youth,  that  season  of  lively  and  durable  impressions,  in  order  to 
direct  the  course  of  the  indiDations  towards  those  tastes  most   I 
couformnble  to  the  public;  iatA^rest* 

In  Itusaia,  means  as  powerful,  as  they  are  well  deviaed»  havo 
been  employed  to  engage  the  young  nobility  to  enter  into  the 
army.  The  good  ctiects  that  have  resulted  in  conaee^ucnee,  to 
the  military  aervicc,  are  even  less  than  those  which  have  been 
felt  in  a  civil  point  of  view.  The  young  nobles  are  occuatomod 
tfl  order,  to  vigilance,  to  subordination.  They  are  ohligi-d  to 
quit  their  cetntos,  where  they  eserciao  a  currupting  dominion 
over  slaves^  and  to  show  themselves  on  a  greater  theatre,  Miiero 
they  have  equals  and  superiora.  The  neceaaity  of  mingling  with 
othera  produces  the  desire  of  pleasing;  the  mixture  of  men  of 
diHerent  races  diminishes  rwiprocal  prejudice,  and  the  pride  of  i 
birth  is  compelled  to  bend  be  Core  the  gmdiitiona  of  the  eervioe. 
An  unlimited  domestic  deBpotism  such  as  that  of  JluBsia  was, 
cannot  but  be  improved  by  being  changed  into  a  military  govern- 
ment, which  has  it-s  limits.  In  the  ai^tunJ.  circumstances  of  that 
empire,  it  would  have  been  difficult  to  find  a  general  means  of 
education  which  would  have  answered  more  us^'ful  purpo*w'S. 

Hut  when  education  is  considered  as  an  indirect  mtana  of  pre* 
venting  ottences,  an  essential  reform  is  evidently  needed.  The 
class  most  neglected  ouglit  to  become  the  principal  object  of  ita 
enres.  The  lesa  the  parents  are  capiiblc  of  discharging  their  duty 
in  this  rei^pect,  the  more  necessary  it  is  that  the  goveniuunt 
ehould  make  up  for  their  delieieaci<3S,   i^ot  o^^  ft>afl\^  BWi^rcS^Mfa. 
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be  glvcu  to  orpbana  left  in  indigence,  Imt  also  to  cliilrlron  vrhi 
pftrento  ara  Qot  gf  a  cbiu'octcr  to  be  trtistod.;  to  those  ^re-ho  La: 
nlivady   coiamittcU   sumc    offence ;    aod    to  tboau    who,    beii 
dcatitute  of  protestors  and  rcsQurceSj  are  a  prey  to  aU  the  &«iia« 
iiona  of  want.     Those  clas^ef^   w  ab^lutcly  ne^cctcd  in 
gtvat^v  number  of  etatcs,  bocomo,  m  coofiequenco^  tho  pupU$ 
ccimg. 

A  man  of  rare  beneRcence,  the  Chevalier  Paulct,  created 
Pflria  an  institution  for  more  than  two  h^^ud^ed  ckildrcn  whoi 
he  took  from  among  the  very  poorest  cliisa.  Hi*  pi#ia  n»tc<i  upon 
four  prindplc3 ;  To  offer  the  pupil$  many  ohjocts  of  study  and  o| 
labour^  and  to  Iciivo  them  the  greatest  po^siblo  lutitndc  of  U&tc 
to  omploy  tliPtn  in  mutual  instruction,  by  offering  to  the  scholvt 
as  the  Mghest  rewaid  of  proficiency,  the  honour  of  becoming  io^ 
his  turn  It  masttir;  to  employ  them  in  all  the  damcetic  servicu*  o( 
the  establishment,  for  the  double  purpose  of  instruction 
tx:onotay;  to  govern  them  by  moans  of  themselves,  by  pfutti] 
each  pupil  under  the  inspection  of  nn  older  out,  in  a  yruy 
render  them  eecurities  for  cafh  other.  In  tills  CBtahlifihtuent,, 
everything  breathid  an  fippoariiUL-ii  of  freedom  and  gaiety  ;  ihtyn>ji 
was  no  punishment  except  fampiilsive  idleness,  and  a  change  cfj 
dress.*  The  moro  advanced  pupils  wero  aa  much  interesU-d  ia 
the  gcnend  sneees^  as  the  founder  hiniself;  and  the  whole  w»&,^ 
going  on  prosperously,  wlien  the  revolution,  amid  tbg  gectcnlfl 
overthrow,  swallawed  up  also  this  Uttlo  colony.  " 

A  greater  extent  might  he  given  to  institutiona  of  this  kind* 
and  their  cxpenaivenesB  might  bo  diminished,  either  by  lL-6chiogJ 
a  pToat  number  of  tnides,  or  by  retaining  the  pupila  till  the  a^«! 
of  eighteen  or  twenty,  so  that  their  labour  might  contribute  t^i, 
discharge  the  expense  of  their  education,  and  to  aid  in  that  oi 
the  younger  pupils.  Schools  upon  this,  plan,  instead  of  bcin|;  aaj 
expense  to  the  $tatc,  might  become  lucrative  euterprisea.     Bt 

*  The  comnnon  putmhmDnta  were  eallcd,  one  the  UHU  idlermts,  ^lA'ihar^ 
other  the  yrt-at  ull^nvts.     What  could  he  more  ing©niou8  than  to  give  t& 
j>tjiiJfihnie)atB  tho  very  avne  aad  character  q£  a  vic&?     It  ta  obviuuM  vhal. 
a  Aatntary  aasuckUou  ot  Ideaa  i\^  *?(»&  t3biA'c^\x#ita  v^^uco. 
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the  pupils  tliemselveB  should  be  interested  in  the  labour,   hy 
ttlknvinj;  thcra  a  fnir  ntte  qf  wa^^es,  to  be  paid  them  at  It-aving 


CHAPTEK  XXI. 

General  PrvcautiQn^  agaimt  Ahmr^  of  Aulhoriijf. 

{X^T  ua  consider  some  of  the  means  which  a  garemmeat  may 
trnpluy  to  prL'vent  abu&ts  of  auLhorily  oa  tho  part  of  tho&e  to 

»^'hu[ii  it  intrusts  portiona  of  its  power, 
ConGtihitional  law  has  its  direct  and  its  indirect  legislation. 
Its  direct  l<?giHlalion  nonsists  in  the  estabhsbraent  of  certain 
ma^straci^,  among  vrhich  all  the  jiolitico!  power  is  divided- 
That  auhjeqt  is  not  included  in  this  treatise.  Its  indirect  h-gia- 
lation  consiata  in  geiiernl  pretyiations,  of  which  the  object  is  to 
prevent  miscondutit,  ine^ipactty,  or  malversations  among  those  who 
hold  principal  or  subordiiiate  stations  in  the  adniinistmtion. 
'  A  complete  eouraeration  of  these  indirect  means  will  not  be 

^■attempted.  IC  will  be  enough  to  direct  attention  towards  this 
objt<!t>  and  thus  to  restrain  the  enthaeiasm  of  certain  poIiti*--al 
writtre,  whoj  fi-om  having  got  sight  of  one  or  two  of  these  means, 
have  flattered   theniselTes  that  they  have  perfected  a  sciencef  of 

■which,  in  frti-t,  they  have  hjitdly  drawn  the  outlines, 
L  Th«  Dieuion  of  Putcnr  iftfa  dijfvrent  lirani'hn. — Ercry  diri- 
Bion  of  power  is  a  refinement  sugpfpHted  by  experience.  The  most 
niitural  plan,  the  firsit  that  preeenta  itself,  is  to  place  the  whole 
adminiHlnttion  in  thehanda  of  a  single  person.  Command  upon 
one  eide  and  obedience  npon  the  other  is  a  kind  of  rontroct  of 
which  the  terms  are  easily  arranged^  when  he  who  is  to  govern 
haa  no  associate.  Among  all  the  nations  of  the  East,  the  fabric 
of  government  has  continued  to  preserve  its  primitive  structure. 
The  mouurehic  power  descends  without  divwion,  stajore  by  9tflg<\ 
from  the  highest  to  the  lowest,  from  the  great  Mogul  to  the 
simijle  Huvildiir. 

When  the  King  of  Siam  heard  tho  Dutch  AmbassatW  %^8:2&. 
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of  «D  aristocratic  goTemmeot,  he  bant  ialo  laBglitnr  at  the 
of  such  an  atkeufditv. 

It  is  enough  mereij  tomexttion 
mine  into  hov  many  branches 
diTided,  i&d  vhich  of  all  the  possible 
merits  the  preference,  woidd  be  to  oompoee 
stitutionaL  law.     I  shall  oolr  remark  that  this  dhrittdo 
to  TWBuiX  in  «ep«ir«te  and  independent  po  vet* ;  fiv  tiMt  woidi 
bring  eo  a  sMe  «f  amr^j.     Some  v^prene  antlHvitjr, 
to  aU^  must  alvnp  be  vckuQwIfdged,  vhich  dees  imI 
lav,  but  which  giire6  it,  and  which  baa  power  orcrtbe  tstj 
thai  regulate  it^  own  mode  of  action. 

U.  Tke  Jh»intni$*m  tf  pmrHtnhr  BrmtUn  «/iWw  mmm§ 
atftnU  C^-fmriieijmUn. — In  the  prarinees  of  Boaeia,  pfviriaav  la 
tiie  teguhitiana  of  CstherOM?  II,,  all  the  diffeRnt  tMwniliia  wi 
power — mOitaiT,  fiscal,  and  jodieial — ^wet^  iatrtntod  to  a  «agle 
body,  a  single  MuneiL  &o  Ctf,  tiw  eoaatitatioii  af  theae  cdboi^- 
nat^  goTenunent«  mfficientlT^  naesblcd  tke  farm  of  Orieotal  iks^ 
.  potism ;  but  the  power  of  the  gorener  vaa  aaaiewhafc  limtted  hr 
tile  powers  of  the  comieil,  and  ia  tUa  niapec<  tl«  fiira  ap|M»wWd 
to  that  of  an  aristociacj.  At  yieaeat,  the  jqdiebi  power  i» 
fleponted  into  maaj  htaaiibea,  and  eaek  bnnifk  ia  dlTMM  a»iog 
p-  jodgea,  wbo  rxfawMP  tteir  fcmtiuna  iianJMiitlT.  A  htw  haa 
establisfaed  of  the  natoiv  of  the  £n|^Kh  Mtimt  CWya*^  Iv 
'ifae  piutn.tjaa  vi tadzridBBb  agaiiHt  arhiliai;^  iapiiai— am.  aid 
a  fipieittor  baa  no  mars  power  at  doag  bam  tian  •  gjatainm  of 
BartMdeeaorJaBaicn.  J 

Th*.  ■li^Mtn^ii  a#AU  j;>4«L«  «w>|M:o*;yiiytK«^-. —         1 

IM.  It  diwilMhe«  <b»  dnqgcr  to  be  appn^cadad  froB  jntx^- 


faL  Tl  iTniFnMhfii  itir  ifanitn  m  Tn 

anL  It  itiraiiiiriini  fbn  dainr  iii  In 
probitT, 

Tbia  fast  ad^aatage^  hsmtwrn,  can  baidly  be 
wbvrc  the  Muiber  «f  (o-pavtk^atocs  ia  ntj  Sfeat^ 
Ibai  it  wm  be  ^ftcUit  ta  «tatBite^ha  «tax«ala  of  tbe 


i 


PBIZrCZFLES   OF  JUS   FEVM,  COSE. 


451 


te  division  of  pofvers  has  also  diaudTonto^eB,  since  it  latro^ 
duct's  delay's  and  fomenta  disputes  which  may  produce  the  disso- 
iuCioji  of  the  PBtablifthtd  government.  The  evil  of  ddays  may  he 
►hviated  hy  graduating  the  division,  according  as  the  functions  to 
which  it  is  appU^i  admit  of  more  or  less  deliberation.  In  this 
>int  of  \ieWj  the  legislative  power  and  the  militaiy  power  form 
le  two  triremes ;  the  first  adaiitting  the  greateet  deliberation, 
^ho  second  demanding  the  greateet  celerity.  As  to  the  dissolu- 
tion of  the  government,  thatisan  evil  only  upon  one  or  the  other 
of  two  eiippositions:— Iflt,  That  the  new  govpTnment  is  worse 

Lthan  the  old  one;  or  'ind,  That  the  transition  ftotn  one  to  the 
fther  is  marked  by  ofllnmities  and  ci^'il  ware. 
The  greutoKt  danger  arising  from  plurality,  whether  in  a  tri' 
ibn[iul  or  an  administrative  council,  is  the  diminution  of  reaponai* 
>ility.  A  numerous  body  ean  count  upon  a  sort  of  deference  on 
'!he  part  of  the  public,  and  allovrs  Itaelf  to  commit  wrongs  which 
an  individual  administrator  would  not  dare  to  perpetrate.  Where 
many  share  in  the  aet,  the  odium  of  it  is  sliifted  trom  one  to 
^nnother,  and  rests  nowhere.  All  did  it ;  no  one  avows  it.  If 
the  censure  of  t!io  public  is  excited,  the  more  numerous  the  ccn- 
^ured  hoJy  is,  the  more  it  fortifiesitself  against  external  opinionj 
^_the  moro  it  tends  to  form  a  state  within  a  statG]  a  little  com- 
^Bnuuity  which  haB  its  own  particidar  spirit,  and  which  protects 
^Hby  it»  applauses  those  of  its  membtrs  who  encounter  the  reproachei 
^Bf  the  public. 

^B  I7nit^  in  oU  coses  in  which  it  is  possible — that  is,  in  all  cases 
^^which  do  not  demand  a  concentration  of  knowledge  and  a  concur- 
i  r:'nce  of  will?,  as  in  a  !ej,dslative  hotly — unity  is  advantiigeous, 
^H>ecauBe  it  puts  the  whole  respoasiljiility,  whether  legal  or  mornl, 
^^pon  the  head  of  an  individual.  He  does  not  sharo  the  honour 
tt'hi?*  actions  with  anybody,  and  he  bears  the  whole  burden  o! 
the  blame  ;  he  sees  himaelf  alone  against  all,  having  no  other 
tupport  but  the  integrity  of  his  conduct,  no  other  defence  but  the 
?neral  esteem.  Though  he  were  not  honest  by  inclination,  he 
rotdd  become  so,  as  it  were,  in  ppitc  of  bini&elf,  by  means  of  a. 
isition  in  which  his  interest  is  inftepara^At  hotaVis  &l\l\.'^  . 
Besides,  unity  in  subordinate  canAoycaen^^  \a  a  csitV^va.  w^-vtwcs 
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of  discoTcring  in  a  short  time  thp  real  capacity  of  indiTidtt&Is,  M 
narrow  and  iinsound  judijment  raay  coiipeal  itet'lf  a  Ion;?  wbiliJ 
amid  a  numerous  rtiitipaBy;  but  if  iUrt.i  alone,  ond  Ujion  u  pTiMiJ 
thtatrtj  its  insuffieioney  is  soon  unmnFjced-  Men  of  nicxlentr  « 
BmjU!  tfllents,  always  ri'udy  to  fiolicit  piaces  whore  they  ean  takfl 
refuge  under  the  wing  of  aomr  able*  asaristantj  would  ho  afhiid  tm 
expose  tliemselvca  tx)  a  daTi{;rorous  career,  in  which  tliev  woiddl 
soon  bttrtiy  tht'ir  want  of  ahility. 

But  there  are  somn  eases  in  which  it  is  posaihle  to  unite  ih0 
Advantages  of  a  collectiye  body  with  the  re^ponsihilit}*  of  h  mnsle 
person. 

In  subordinate  councils,  thore  ia  always  an  indiWdual  who  pi 
sideB,  and  upon  wliom  the  principal  confidence  resta.     L«<t  hii 
hare  sMocittteSj  in  order  that  he  may  profit  by  their  adTjtt*,  an< 
that  there  ruay  bo  witnesses  against  him,  in  case  he  abiiseR  hi 
truflt.      But  these  purposes  do  not  require  that  his  a»Aonatc 
^ould  be  equul  to  him  in  authority,  nor  even  that  they  sbouli 
'Itare  the  right  of  voting.     It  h  ouly  necessary  that  the  ckh 
should  be  obliged  to  commnnicHte  to  them  all  thst  he  intends  to' 
do,  and  that  each  councillor  should  make  a  declaration  in  writinj 
toucbiug  each  administrative  aut,  exprossiog  ou  approval  of  ital 
a  digjipproval,      Tbie   coiiimuiii*:Qtion    oujjht  generally  to  tnk< 
place  iH^tbre  the  i.ssue  of  orders  for  ctiiTylng  liis  desigi)s  inlo  ex< 
cution;    but   in   those   cbspb   which   require    an  extraordinary 
deapntch,  it  would  be  enough  were  it  made  immediately  afU^r^ 
"Would  not  auch  an  ammgement  obviate,  in  general,  the  danj 
of  dis^sc-nsiuTia  and  delays  ? 

11 L  Puitififf  the Potpor  of  Bemoiul  into  ffiff*rent  lianda  from  tl 
Poivfir  of  Appointment. — This  idea  i*  borrowed  trora  an  Ingeniot 
pamphlet  pubUslu-d  in  America,  in  1778,*  by  a  member  of  tlial 
convention  nppuiiittd   to  examine  the  fuviu  of  govcmraent 
posed  for  the  stftte  of  Maftsachu&etU, 

Our  prith' is  int*n-B(ed  in  not  condemning  a  man  of  our 
choice.     ludrpcntJently  of  affection,  u  Ktipcrior  ^iU  be  less  dv. 
puscd  to  hear  eompluilits  against  an  officer  of  hiH  own  appcii 
mcnt,  thnn  asain&t  aTv  irvftiStyteiA  -^vwiii,  ^ucui  will  have 
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judico  of  Bclf-Iove  in  his  favour.  This  coBeid^-ntion  ttiU  help  to 
txjilain  those  abases  of  power,  ao  tommou  in  monarc-'hiep,  whcro 
B  subaltern  is  intrusted  with  great  fiiithority,  of  which  lit'  1$  Dot 
"hligod  to  reniler  any  account,  except  to  the  Teiy  person  why  gave 
him  hisollice. 

In  popuhir  elections,  the  part  which  each  individual  hos  in  the 
nomiaution  of  il  majd^^Cratu,  is  bo  very  tri^ug^  that  this  kind  of 
illusion  does  not  exist. 

In  England,  the  choice  of  miaiaterB  holonga  to  the  king;  but 
the  ptu'Uament  has  the  actual  rig^ht  of  dismiscioD,  whenever  a 
niajoritj-  votes  ngainst  them,  llowever,  this  is  only  lui  indirect 
application  of  the  principle. 

IV,  iV'wf  p^nmttitig  Gvivrnors  to  retna'tn  a  lourf  time  in  the  »aina 
BUtrictn. — ^Thig principle  La^  uparticular  opplu.ation  to  important 
L-onsmanda  in  distant  provinces,  and  espeuially  those  detached  from 
the  body  of  the  empire. 

A  governor  armed  ^-ith  great  power,  if  he  is  allowed  time  for 
it,  may  attempt  to  estahUsh  his  independt-nce.  The  lon^'er  he 
rttmains  in  offioe,  the  more  can  he  strengthen  hinaself  by  creating  a 
party  of  his  own,  or  by  uniting  himself  to  one  of  the  parties  which 
existed  before  Mm,  Thence  originates  oppn?ssion  towards  some, 
und  pai'tiahty  towards  otlicrs.  And  Ihuuijh  he  has  ^o  pai'ty,  he 
may  be  guilty  of  a  thousand  abusei^i  of  authoritVf  M-ithoat  any  one 
dftiing  to  complain  lo  the  sovereign.  The  duration  of  his  power 
gives  birth  to  feary  or  hopes,  "both  of  which  equally  favour  him. 
He  makes  himself  creatures,  who  louk  up  to  him  as  the  sole  dis- 
tributor  of  favoixra;  while  those  wlia  suffer,  fear  to  saffer  mare  if 
they  offend  a  ruler  who  ih  likely  to  retain  hb  power  for  a  long 
time. 

The  disadvantage  of  rapid  changes  conpiata  in  removing  a  man 
from  his  employment  so  soon  as  he  has  acfjuired  the  knowledge 
and  expcrieuce  of  affairs,  Kew  men  are  liable  to  pomniil  faults  of 
ijrnor&nce.  This  inconvemience  would  be  palliated  by  the  csta- 
bliahmcut  of  a  subordinate  and  p^-rmflnentcounpil,  which  should 
licep  «p  the  course  and  routine  of  «tfair?v.  What  yon  ^ain  is  the 
diaitnutionofa  power,  which  maybe  tumedagainstyourBtjll''^  ^VjA. 
you  risk  is  a  diminution  in  the  skiii.  ^fti  ^ViVtV  XW  ^*iSL-t''«' 
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executed*     There  is  no  parity  between  these  dangers,  when  ttrolt 
is  the  evil  appreheudcHl. 

To  avoid  giving  nmhroge  to  inrltvidualfl,  this  arrftngement  nt^fat 
to  be  permanent.  The  change,  at  regular  periodB,  sbouU  bt 
regarded  f\s  '^sd  and  ntKies^^ar}*.  If  it  were  limited  to  particaUr 
C&soQ,  it  might  serve  to  prorolte  the  evil  which  it  is  iiitunded  tv 
prevent 

The  djinger  of  revolt  on  the  part  of  provincial  goreniow  is 
unknown  except  in  feeble  and  budlj  constituted  goTemmeot^. 
In  the  Bonum  empire^  from  Cstsar  down  to  Augostulus,  we  wc 
a  constant  Bucce»gioD  of  rebellions  goTemors  and  gcnerald. 
■was  not  owing  to  any  neglwrt  of  the  precaution  here  propto^ed,  for 
new  appointments  were  frequent;  but  becttUse  the  appUcnIion  of 
it  was  not  judioious,  or  becdui^e  thErre  was  a  wont  of  vigiljuicc 
and  firmness,  or  to  some  other  cause  of  a  similar  kind. 

The  Wiint  of  a  permanent  arrangerac-nt  of  this  sort*  is  plainly 
the  cause  of  the  continual  revvlucioua  to  which  the  Turkish 
empire  is  i^ubject ;  and  nothing  more  evideutlj  shova  tUe  tta- 
pidity  of  that  barbarous  Murt. 

If  there  is  any  Enroppan  government  which  ought  to  ndopt 
this  policy,  it  is  Spain  la  her  American,  and  England  in  her  East 
Hodian  establishment5. 

In  the  more  civiJizod  etatcs  of  Cbristendomj  nothuig  ia  mow 
uncommon  than  the  revolt  of  a   governor.     That  of  Frinoe 
Gagarin,  Governor  of  Siberia,  under  Peter  I.»  is,  I  beliere, 
only  example  that  can  be  cit^ed  in  the  two  last  centuries,  and  thai 
happened  in  aa  empire  which  bad  not  yet  lost  its  Asiatic  c: 
raeter.     The  revolutions  which  have  broken  out  in  Kurope 
origitiatcd  from  a  more  powerful  and  a  more  respectable  printipler' 
opinions,  public  feeling,  the  love  of  liberty.* 

V-  Mentwai  of  tfm  G(tvf ruing  lioiiies  h^  liointion, — The  reasons 
for  not  allowing  a  provinciiU  governor  to  remain  a  long  time 
offioe,  all  apply  with  still  more  force  to  a  council  or  a  directory 
Kake  them  permanent,  and  if  they  agree  among  themeelves  wi 

*  Tlnifl  principle  hu  been  jadictoGsly  adopted  u  rvapecta  tbo 
pqadiuy  mogisti^te-a  in  the  Britieh  Weat  ludiea.  They  remam  in 
Vltnct  ouly  fqr  a  limiWl  1iiiii^.^'CTan*\iitow. 
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xeapect  to  the  generality  of  their  measures,  it  ia  prohfthle  that 

among  thoae  measures  there  will  be  many  of  which  the  objet't  is 

to  promote  their  own  interest  or  that  of  their  frienda,  nt  the 

expense  of  the  coramnnityj     If  they  disagree,  and  are  afterwar^is 

reconciled,   it  is  probahJe  that  the  public  Trill  pay  the  cost  of 

leir  reconciliation.     On  the  other  hand,  if  a  certain  number  are 

at  regular  periods,  if  there  are  abuses,  you  have  a 

to  B©e  thom  reformed  by  the  new  comers,  before  they  have 

m  long  enough  in  office  to  be  cormptcd  by  their  aasotiateu. 
A  part  Bhould  alwayK  be  left,  so  that  the  course  of  affairs  may 
go  on  without  interruption.  Ought  the  part  reserved  to  be 
lai^er  or  emallcr  than  the  part  renewed  i*  If  it  ia  larger,  there 
ia  reason  to  fear  that  the  old  systeni  of  corruption  may  be  still 
kept  up  in  full  %'Lgour ;  if  it  ia  smaller,  there  is  reason  to  fear 
that  a  good  eystem  of  administration  may  he  embamissed  by  ca^ 
pricioua  innovations.  However  this  may  he,  it  ifi  plain  that  the 
mere  right  of  renewal  will  hardly  ever  answer  its  purpose,  espe- 
cially if  the  power  of  filling  valiancies  belongs  to  the  body  itael£ 
This  eight  would  never  be  ejsercised,  sKcept  upon  estraordinary 
occasions. 

Ought  those  whose  places  are  vacated  to  be  ineligible  for  A 
time  or  for  ever?  If  it  is  only  for  a  time,  it  will  presently 
happen  that  at  the  end  of  that  time  tlu*y  will  always  be  re- 
elected, and  the  council  will  become  a  close  body.  If  they  are 
never  rc'eligible,  the  community  will  be  deprived  of  the  talenta 
end  experienoe  of  its  ablest  servants,  AU  things  considered,  thia 
means  seems  to  be  only  an  imperfect  substitute  for  others  which 
will  be  presently  mentioned,  and  especially  for  publicity  in  all 
proceedings  aad  account;?. 

The  arrangement  of  rotation  was  long  ago  adopted  in  England 
by  the  great  companit'B  of  commerce,  and  some  years  since  it 

•was  introduced  into  the  direction  of  the  East  Indtft  Company. 
Tbis  political  view  ia  not  the  only  one  which  rotation  in  office 
has  been  intended  to  answer.     It  has  been  often  introduced  for 
the  mere  abject  of  producing  a  mora  equal  distribution  of  the 
privileges  which  appertmn  to  office, 
^L     Harrington's  oeJebratud  treatise  ^u  ^"^^Oft-^  ft-oJCvCue^  OtAo.'Wfc* 
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depends  Blraost  cctirelj  upon  a  system  of  rotation  among 
members  of  the  goTemment.     Hamngton  iras  a  man  of  tilcnt 

but  one  irho  did  nut  grasp  the  whole  ftcimtf  of  govrrtimcut. 
Having  pei2c<l  a  «Dglo  idfji  hv  dovt-lopod  it,  applitnl  it  tu  tren- 
thing,  and  saw  nothing  boyoud  it-  So  it  is  in  medicine:  thv  lew 
the  estent  of  the  ort  is  ptprceived  the  tnorf  one  is  inclinrd  U* 
belicTO  in  an  elixir  of  life,  a  umvorftiil  reujedy,  a  niarvfUo 
secret.  Classifioatioti  in  useful  in  ordtjr  to  extt'nd  the  atU'Qtiuii 
successively  to  evtry  mi'ima. 

VI.  Thf  Iteception  o/Sferfl  In/vrmatiom. — Everybody  kat>m 

that  at  Venice  wtTut  iiifuriiuilioiis  wt-re  adiuitted.     Thera  wcpb 

bt>xt'S  plsfid  hire  uiid  there  tiroutjd  the  puluec  nf  St.  Mark,  tbn 

contents  nf  which  were  regultirly  examined  by  the  slate  intjiii 

ritora.     It  is  pntendcd  that  in  conscqiienre  of  these  anonympos 

areusatlpus  pcriioiia  were  seixed,  itn[)nsotied>  sent  into  exile^  or 

even  punished  with  death  withoiit  any  iiirlhor  proof      If  this  he 

tru^f  then  there  was  npthing  more  salut-ary  or  more  Tca»onsblo 

than  the  first  part  of  the  institution,  nothing  more  pernicious 

nud  flhqmitialde  than  the  aecand.     The  arhilrury  ttihunal  of  the 

ini^uisitorg  has  eai^t  a  meritt^d  disgrace  ixivni  thu  VeJictian  goTwti' 

nicnt,  which  must  h&ve  h&m  wiso  in  other  i^i)ect«,  einoc  it 

Ltained  it«clf  for  so  long  a  time  in  a  «tAte  of  iraiifiiullily  and 

jerity. 

It  is  a  great  misfortuno  that  a  good  iustltntiun  should  baTO 

bocn   conneetf  d  with   a  bad   one ;  for  all  minds  haw  not  Iho 

prismatic  [jower  of  disuniting  good  fi*om  evil*     "Where  wotihi  l>e 

the  hftrm  of  rocciving  secret  infonnfttiiKH?,  even  tliough  they  wcrtJ 

anonymous  in  the  first  instttnee  ?     CirUtiuly  one  hair  of  &  dnglt! 

head  oupht  not  to  be  touched  upon  the  mere  ground  of  a  sront 

rinfononation.  nor  shnuJd  thoF^aghtcHt  inquietude  ht*  given  to  a 

ingic   individual ;    but,  with   this   reBtriL-Uon,   why  forego  tiui 

odvautago   of  such   informatioaa  ?     The  magiatcate   caja  judgo 

whether  the  ohjeet  denounced  uierits  bia  aLlention.     li'  it  does 

not  merit  it  ho  need  do  nothing  in  the  matter     Jint,  if  it  seems 

to  bo  of  importance,,  let  him  givo  notice  to  the  inthnner  to  jwt- 

'^'Ut  himself  in  peT&(iu.     A^ftct  t^uimimng  tho  facts,  if  the  ja- 

fBltr  is  lound  to  \k;  uueVsOttw,  Xwe  \v*i.ii.  \i^  ^wsasesf^VciliCi,  -^n^u^ 
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for  his  good  intentions,  and  hia  name  may  be  kopt  secret.  If  the 
informer  has  brottght  a  cbarge  wilfully  and  malicioiifily  false,  bia 
name  and  his  accusation  ought  to  be  comratinicattd  to  the  party 
aomiBi^     If  the  denuuL'iation  is  wtlt  Iburtdod,  let  a  judicial  pro- 

>6ecntion  be  eommencctl,  and  let  the  iularmer  be  obliged  to  appear 
and  give  hia  evidonco  in  public. 

If  it  be  asked  upon  what  principle  such  an  institntian  can  be 
uscfu],  the  answtT  U,  precisely  on  the  principle  of  the  voto  by  ballot. 
Iq  the  course  of  the  prosecution  the  defendnnt  ought  certainly  to 
be  iafonned  what  witnesaes  will  testify  against  hiiu ;  but  where 
is  the  nttessify  of  his  knowinj^  it  bt'iore  the  prosecution  ia  bufjun  ? 
In  that  c:Li=e  a  witness*  who  inuy  have  aomething  to  fear  on  the 

I  part  of  the  defendant,  would  not  be  willing  to  expose  hiinflelf  to 
a  certain  inconvenience  for  the  chance  of  rendering  a  doubtful 
service  to  tho  publin.  Hence  it  is  that  offences  so  frequently 
remain  unpunished,  because  do  one  is  willing  to  make  personal 
enemies  without  any  certainty  of  ser^'ing  the  public. 

I  have  enumentted  lljis  means  under  the  head  of  abuses  of 
authority,  because  it  is  against  men  in  place  that  its  efficacy  is 
most  marked;  since,  in  that  case,  the  supposed  power  of  the  delin- 
qucBt  is  an  additional  weight  in  the  balance  of  disauosivemotiTes. 
The  resolution  to  receive  secret  and  even  auonyinous  informa- 
tions! would  be  good  for  nothing,  unless  it  were  publicly  known; 
but  oQce  known,   the  tear  of   these   ir^formations  would   soon 
render  the  occasions  of  them  more  rare,   and  would   diminish 
their  number.     And  upon  whom  would   the   fear   ftiU  ?     Otily 
npou  the  guilty,  and  upon  those  who  were  plotting:  to  become 
^  eo ;    for  with  publicity   of  procedure,    innocence  could  nevef 
he  in  danger ;  and  the  malice  of  fulse  accugers  would  be  con- 
fuunded  anc!  puni8he<l. 
H      YII.    T^^   Right    of   PdHwning   ih«    Supreme  Aui/itiHtff, — '• 
H  Though  informatioTis  reached  only  the  minister,  they  would  have 
H  their  use ;  but  tu  insure  their  utility,  it  is  essential  that  they 
^kbfuld  caino  to  the  knowledge  of  the  sovereign. 
^r      The  great  Frederic  received  letters,  like  a  private  individual, 
from  the  moanost  of  his  eubjectfl,    and   the  anawttt  ^aa  ^^'Sft. 
wiitten  with  his  owD  hand*     Xhia  fuwit  wo^i^javQaxeftL^^^^'^ 
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it  not  perfectly  well  attested.  But  wo  are  uot  to  conclude  from 
this  eitfljnple  that  the  Bame  thing  is  possible  in  all  goTemmentf. 
lu  Kajjlimd,  every  one  has  a  right  to  prt'senl  a  peljtioa  to  ibe' 
king ;  but  the  fate  of  these  petitions,  handed  the  some  moment^ 
to  a  gentlemen  in  waitingj  has  become  proverbial;  thtyy  serve  tl*e 
niuitlB  of  honour  for  hair-papera.  It  may  well  be  imagined,  afU7 
thisf  that  thesti  petitions  are  not  very  fre(]uent;  but  neither  crv 
they  very  necessaiy  in  a  country  where  the  subject  is  protected 
I  by  laws  which  do  not  depend  upon  the  sovereign*  There  aw 
other  means  for  a  private  man  to  obtain  justice  ;  there  ore  oUikTi 
channels  of  information  for  the  prince.  It  ie  in  absolute  mouar- 
chies  that  it  is  essentiftl  to  maintain  a  oonmiutiifiation,  const^tlyi 
open,  between  the  subject*  and  the  monarch;  it  is  necesaafy- 
that  the  subjcut  may  be  sure  of  protection;  iE  is  nece8flaryi«< 
a$sui*e  the  monarch  aguinat  being  duped  by  his  mlnjsU^rs* 

Tht  people  may  be  called  caiiaillei  popuUtcf^  or  what  you  will; I 
but  the  prince  who  refnsoB  to  hear  the  lowest  iDdividuaJ  of  thai] 
populace,  &D  far  from  augmenting  his  power  by  doing  so,  in  U<\ 
diminishes  it.     From  that  moment  ho  loses  the  capJitity  of  aelf-^ 
dit^ctioD,  and  becomes  an  Instrument  in  the  bands  of  tho«e  who 
CJiU  themaelves  his  serrants.     He  may  imagine  that  be  doefl  a* 
he  pleases,  that  he  determines  fur  himself;  but  in  fact^  it  \a  Iher, 
^ho  determine  for  him ;    for  to  determine  all  the  causes  of 
's  actions,  i^  to  determine  all  hie  actions.     He  who  does  D0t1 
ind  does  not  understand,  except  as  it  plottses  those  who  «u>j 
ronnd  him,  iamabjecltoftU  tho  impulse*  which  they  choose  to  givi 
..   „^  ,.^i:...;*..^  confidence  in  hi*  minis^tors,  is  to  put 
n  thoRO   who   have  the  greatt.'st  iutcrti 
■  lity  for  doing  so, 
more  honest  he  is,  tlie  lose  wil 
i!  it  may   he   aftirtned   wtthoi 
',  t«  it,  the  leaa  he  will  desire 

r  fldvioe  from  ever)"  quiulerj 
11  ;  yon   cannot  be  the  woi 
gix»d  sense.      To  cKtahli&h   till 


^■aM 


PEtyaPLXS   07   THS   PS2rAL   CODH. 


459 


I 


I 


true  that  upon  most  occ-asiotis  the  public  judgment  is  heard,  not 
before  the  measure  is  dE'termined  upon^  but  only  after  it  is  exe- 
cuted. Still,  this  jud^ent  is  always  uaeftil  as  regards  all 
moasurpsi  of  le^alation  which  can  be  rtictified,  aud  nil  executive 
attfl  wliith  arc  of  a  nature  to  be  repcatt-d.  The  test  fldviofc  givt-n 
to  a  minister  in  a.  private  manner  may  be  thrown  away ;  but  good 
advice  given  to  the  public,  if  it  does  not  avail  at  one  time,  niiiy 
avail  at  aaothtr;  it"  it  does  not  avail  to-day,  it  rany  avail  to- 
morrow; if  it  IB  not  presented  in  a  becoming  ahapo,  it  miiy  re- 
ceive from  another  hand  omameats  that  will  mtiVe  it  uttractivp. 
Instruction  is  a  seed  wliieh  reqiiiree  to  be  planted  in  a  g^-eat 
varirtj'  of  Boila,  and  to  he  cultivated  with  patience,  because  its 
fniitfl  arc  often  a  long  lime  in  ripening. 

Freedom  of  the  preM  is  much  more  powerful  than  the  right  of 
petition  in  freeing  the  sovereign  irom  the  control  of  favouritea. 
Whatever  may  be  his  disecmmont  in  the  choice  of  hia  ministers, 
he  can  only  select  from  a  small  number  of  candidates^  whom  the 
chances  of  birth  and  fortime  present  to  his  choice.  It  may  be 
leasonably  supposed  that  tliere  are  other  men  more  enlightened 
than  these;  aud  the  greater  power  he  attains  of  knowing  Buch 
men,  the  more  he  increases  his  power  and  hislibcrty  of  selection. 

But  opimons  may  be  given  with  insolence  and  pa^ion ;  instead 
of  limiting  itself  to  the  estiunination  of  measurcfij  eriticism  is  eX'  j 
tended  to  persons.     And  in  fact,  how  much  addrcM  is  neceasary  ^ 
to  keep  these  two  things  dintinct?     How  can  a  meafiure  be  een- 
enred  without  attacking,  to  a  certain  extent,  the  judgment  or  the 
probity  of  its  author?     This  is  the  sturabliEg-hlocb  ;  this  is  the 
reason  why  the  liberty  of  the  press  is  as  uncommon  as  its  advan- 
tages are  manifent.    All  the  feara  of  Bcif-love  are  against  it.    Yet 
Joseph  II,  and  Prederic  H.  had  the  magnanimity  to  establish 
it.     It  exists  in  Sweden ;  it  exists  in  England;  it  might  exist   i 
everywhere,  with  such  moditicatious  as  would  prevent  ita  greatoBt  ^ 
abuses. 

If,  according  to  the  usages  of  the  govemment,  or  owing  to  ■ 
partioalar   circumstances,    the   sovereign   cannot   admit   a  free  J 
examination  of  his  administrative   acts,   he  ought   at  least  to 
permit  the  exauiiaution  of  the  Laws^     T\i.ci\i^  \iu  ^^sas&:&  l^-^ 
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hime*lf  the  privilo^c  of  infaJlibility,  lie  need  not  Pitend  it  tiw 
his  prodccesflors.  If  he  ia  ao  jtalous  of  the  suprc^me  power  as  tO' 
extort  rt'spoet  for  pTetything  that  haa  been  touched  by  the  mytd' 
aueptrc,  he  might  at  least  allow  &  free  discussion  of  mer^h 
ftoientifie  suhjecU,  p-neh  as  principles  of  Jaw,  of  proocdunr,  ODd  of! 
subaltern  admiuistraition. 

Even  gTHnting  that  tlie  liberty  of  the  press  may  have  iooon* 
voniont'os,  as  rfspputs  pamphlets  and  bundbiUs  which   maybo{ 
scatteivd  among  the  peopti*,  and  addressod  in  the  ignonmt  part  »$\ 
Q  nation  as  well  a*  to  the  enlij^^htt-ned,  the  same  reason  t-flnmil' 
apply  to  serious  imd  U^ngthy  wurks,  to  booka  which  can  hftTebut 
a  certain  class  of  readers,  and  whithj  as  they  are  nuuble  to  pro-^ 
diice  un  immud)at€  effect,  always  afford  opportunity  for  pnrpamj 
■an  antidote. 

Under  the  old  French  rcp^mo,  it  vcob  enough  that  n  book  of  j 
moral  seienee  was  priuted  at  Parip,  to  inspire  a  prtjndic-f  against 
it.  The  lustntctiofi^  of  the  Empress  of  Ru&sia  to  the  AftAC-oibly 
of  Bepiitios,  reypecting  the  compilation  of  a  code  of  biw«,  were] 
prohibited  in  Franee,  The  style  and  ihe  sentiments  of  that 
performance  appeared  too  popular  to  be  tolerated  in  the  French 
monarchy. 

It  irt  true  that  in  France,  as  elsewhere,  negligence  and  inoon- 
aisteney  palliated  the  evils  of  despotism.     A  foreign  title  £t?n'ed| 
as  a  paasport  to  genius.     The  rigour  of  tho  eetiHonihip  only  avnilt-d 
to  transfer  the  trade  in  book^  to  the  bordering  atatee^  and  to  render 
more  bitter  the  aatifc  it  was  intended  to  a«pprcs9. 

IX.  PahlicntioH  of  thfRfa-^ans  and  J^aetg  on  ttAteh  thf  Z^trt 
and  Admintsfrafhe  Acts  ar/^ /oundnl. — This  14  a  net'ewarv  part' 
of  a  gcjicroua  and  magn^iniraous  pulie}*,  and  an  in^lispen^bl^i 
atteudimt  upon  tlio  Ulx-rly  of  the  preaa.  The  fbeedom  of  thoj 
prcAs  is  a  debt  which  rulers  owe  to  the  people;  to  publish  the] 
rDoeons  of  their  laws  and  acta  ib  a  debt  they  owe  to  themaelrM.! 
If  the  government  disdains  to  inforoi  the  nation  of  ita  motiTcfl 
H|>oii  important  occasions,  it  thereby  announces  that  it  cboosM  to 
owe  ererytliin^  to  force,  and  that  it  counts  as  nothing  the  opinion! 
of  iLh  mihjei.;ts, 

The  partiflUJi  of  atbVVrarj  ^-wcc  -v'-Cii. -tth.  Ti,\^^AVi\!M».    He  ia 
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unwilling  to  enlighten  the  people,  while  he  dpspisca  them  because 
they  are  not  enlightwied.  Yon  are  not  capahle  of  judging,  ho 
savftt  htjcausc  you  are  ignorant ;  and  wc  will  keep  you  ignorant, 
that  yon  may  not  bo  capable  of  judging.  This  is  tbo  ondlcaa 
circle  in  which,  he  moves.  "What  is  the  coDsequrnco  of  this 
Tulgar  policy  ?  Discontent  spreads  little  by  httle,  till  at  length 
it  bwomos  general,  founded  sometimes  upon  false  and  esaggfruted 
imputiitions,  which  gain  credit  because  they  are  not  examined 
and  discussed.  The  minister  coDiplains  of  the  Injustico  of  the 
puHic,  without  renierabcriijg  that  he  b«»  not  afforded  to  it  the 
means  to  be  just,  and  that  a  false  inttrprelation  of  his  ennduct  is 
Q,  necessary  consefiueaee  of  the  mystery  with  which  it  is  covered. 
To  be  syBtemalic  and  consistent,  thcruare  but  two  ways  of  acting 
with  men, — absolute  secrecy,,  or  pcrfert  frankness  t  the  complctt* 
exclusion  of  the  people  from  the  knowledge  of  afTairs,  or  milking 
that  knowledge  a*  thorough  as  possible ;  preventing  them  from 
forming  any  judgment,  or  putting  them  into  a  condition  to  form 
the  most  enlightened  judgment;  to  treat  them  like  children,  or 
to  treat  them  Uke  men.  Between  these  two  plans,  a  phoice  must 
bo  made. 

The  first  of  these  plans  was  followed  by  the  priests  in  ancient 
Egypt,  by  the  Brahmins  in  Ilindostan,  by  the  Jesuits  in  rnragu^jy. 
The  second  is  established  by  practice  in  England,  and  by  law  in 
the  United  States  of  America.  The  greater  part  of  European 
govemmenta  ilnat  incepaantly  between  one  and  the  other,  without 
daring  to  attach  therasilves  exclusively  to  eithi^r;  and  they  are 
constantly  in  contradi«tion  with  themselvoe,  from  a  deeire  to  have 
industrious  and  enlightened  eubjectSj  and  from  a  fear  of  eu&oa- 
raging  a  qiirit  of  esaniination  and  discussion. 

In  many  brtiin'hee  of  administration  it  would  be  uReless,  and  it 
.  liight  ho  dangerous,  to  publish  the  rcasona  of  measures  before- 
lUnd.  But  those  casca  ought  to  be  distinguished  in  which  it  is 
neoewary  to  cnlightca  public  opinion,  to  prevent  it  irom  bein;; 
mialed.  In  matters  of  legifilation,  this  principle  is  alwiiys  appli- 
cable. It  may  bo  laid  down  as  a  general  rule  that  a  law  ought 
never  to  bo  made  ^v'ithout  sumo  reason  esprestfed  oi?  uivdH.ii^Vni;A. 
For  what  ia  a  good  Jaw  but  n  law  fox  w\ut\i.  ^wA  xftW»T^  ^i"Ka."\3R. 
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given?  Of  course,  there  iniist  have  ht^en  some  reaeon,  good  fit 
bad,  for  making  it^  since  tliere  is  noeff<'i!t  witliauta  cause.  But 
Lbliffe  a  fiainister  to  give  his  reosonSj  tmd  ho-  will  be  ft&fictincd  Htft 
to  have  good  ones  to  give ;  he  will  br  uebarard  to  oflV-r  you  {a\t« 
coin  if  oMigttl  to  present  a  touch-stone  along  with  it,,  by  which 
it  can  be  trieii. 

ThiB  IB  a  means  by  which  a  Boveroign  tatty  continue  to  reign 
After  death.  If  there  art-  good  reasons  i'or  his  laws,  he  give*  tbftn 
a  support  whk'h  cannot  fail.  His  euctpssots  will  be  obligwl  to 
maintain  them  through  a  feeling  of  self-respect;  anil  the  more 
i;und  he  has  done  in  hia  liiotimo,  the  more  will  he  contribute  tnj 
tlie  hiippiness  of  posterity. 

X.  To  forbid  all  Arhilffiry  Proee-edingn, — "Clotaire  made  a 
law,''  aay«Hoi?tefli|iii€*Uj  "that  no  person  actoscd  of  crime  should 
he  condemned  without  a  hearing;  a  law  which  indicates  a  con< 
trary  practii:*  in  some  particular  case,  or  among  some  barbuvoi 
people." — Spirit  of  Latc»,  chap.  xii. 

MonteBquieu  did  not  daro  to  tell  the  whole.  Did  he  writ*  kbit 
pABftage  without  recollecting  the  Ldtrex  ife  f'itchrt^  and  the  ndmiai- 
sti-ation  of  the  poUr-e,  audi  as  it  existed  in  his  times?  A  JrUr*  d* 
racket  may  be  defined,  an  order  to  punieh  without  proof  for  *n 
act  fofbiilden  by  no  law. 

It  was  in  Frame  and  Venice  that  this  abuse  was  carried  to  the 
highest  pitch.  Thcsie  two  governments,  mihl  in  other  ro*pecte, 
^fiiued  themselves  a  very  bad  reputation  by  IhJa  piece  of  folly. 
Ihey  exposed  themselves  to  imputations  which  were  oftrn  un- 
founded, and  to  the  re-action  of  aiarm :  for  there  are  preeautions 
which,  by  the  terror  they  inspire,  produce  the  wry  danger  tUcy 
aim  to  prevent.  Bi-huve  well,  it  lb  eaidf  and  the  government 
will  not  be  your  enemj'.  Perhaps  so;  but  how  can  I  be  certain 
of  it?  I  am  hated  by  the  minister,  or  by  hia  valet,  or  by  "  ' 
valut'e  valet.  If  I  aJtti  not  to-day,  1  may  !«?  to-morrow,  or  «ome- 
body  flay  may  be,  and  I  may  be  taken  for  that  eomebody  clao. 
It  ifl  cot  my  conduct  upon  which  ray  safety  dtpcofla;  il  is  the 
npiniun  of  my  conduct  entertained  by  men  more  powerful  than  I. 
rnder  Louis  XY.,  Ittlre*  de  cachet  -wvtt  aiiuvUcU  of  trade^  mM; 
by  niimsters  and  rdatrtfi&eft  \m  graXAS^  \|f«?L\ji.\iaL\x'fe&a.   "VS. 
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could  happen  under  a  government  which  had  the  reputation  of 
mildness^  what  iruUfl  of  sunh  a  lawmight  we  expect  in  less  civilized 
countricf*?  If  jufttice  and  huuiaiiity  have  not  intiuencie  enough, 
the  pride  of  govemiuenta,  at  leuflt>  ought  to  induce  them  to  ^boUah 
such  remnants  of  harbarity. 

Such  expedients  may  be  pahnpd  off  under  the  eover  of  maxims 
of  state ;  but  lately  this  pretext  has  lost  its  tna^ic.  The  first 
thought  they  suggest  is  the  idea  of  the  incapacity  iknd  wealtnesg 
of  those  who  employ  them.  If  yon  dared  to  hear  what  tliis  pri- 
soner has  to  say,  you  would  not  shut  hia  mouth;  if  you  compel 
him  to  be  silent,  it  is  a  proof  that  you  fear  him. 

XI.  The  Exercise  of  Potver  according  to  certain  RttJfig  and  Ihr- 
malities, — This  in  another  regulation  with  respect  to  BuTbordinate 
officers,  not  less  applicable  to  absolute  monarchies  than  to  mixed 
^vemments.  If  the  sovereign  thinks  it  for  his  intere&t  to  be 
independent  of  the  laws,  there  is  no  reason  for  extending  the 
game  independence  to  all  hie  agents. 

The  laws  vrhiuh  limit  subordinate  offlcera  in  the  exerei&e  of 
their  power,  may  be  divided  into  two  classes :  to  the  first  class 
belong  those  laws  which  limit  the  oasea  iu  which  the  exercise  of 
puch  or  such  a  power  is  permitted ;  to  the  second,  those  which 
determine  the  Ibrmalities  according  to  whiuh  its  exercise  is  to  be 
rcKulated*  These  cases  and  these  formalities  on^ht  to  be  speci- 
fically enumerated  in  the  law  ;  and  this  being  d"Tie,  the  citizena 
ought  to  be  informed  tliat  these  are  the  cases,  ami  the  only  cases, 
in  which  their  securi(yj  their  libi-rty,  Cheir  property,  or  their 
honoui'  can  be  brought  into  danger.  Thus,  the  tirst  law  at  the  very 
beginning  of  a  code  ought  to  be  a  genetnl  law  in  behalf  of  liberty, 
a  law  which  restrains  delegated  powers,  and  limits  their  exercise  to 
ptjch  or  such  particnliir  oticasions,  for  such  or  such  specific  cauaes* 

Such  was  the  intention  of  Magn^  Churfat  and  such  would  have 
been  its  effect,  but  for  the  unlucky  want  of  precision  in  some  of  it^t 
expressions,  as  hx  ferres,  &.C.. ;  for  all  was  nmde  to  depend  upon  an 
imaginary  law»  wliich  restored  all  to  uncertainty,  since  those  in 
search  of  that  law  always  referred  back  to  the  customs  of  ancient 
times,  and  Bought  examples  and  nuthorities  among  the  vev^  -aXis^sEA 
which  it  WHS  intended  to  prevent. 
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XII.   Thf>  E»tfthinhne7it  of  the  ^ight  of  Attctiaitottf  tJitU 
of  A^^fiftblieH  iff  (h   Citimn4  to  fxprta*  thfir  sfinttrntitU  ttnd  thrii 

tf-uhe«  upon  PuhUc  Meamn*.- — Among  tbo  v'\^U  which  a 
ou^'ht  to  resiTVf,  "when  thej  establish  a  goTemment,  lIlU  U  tb( 
chief,  since  it  is  the  Ibuiidation  of  all  the  rost.  Yet  il  is  lutnUjrj 
lieotsBary  to  mention  il  herp,  for  to  the  people  "who  pM««OBSil,  it 
ncodfi  no  recommendation,  Etnd  those  who  possess  it  not,  hare  but 
slight  hope  of  obtaining  it,^for  what  can  induce  their  govrm'^ 
mt'uts  cvtT  to  grfint  it  ? 

At  the  first  view,  this  right  of  association  aeems  innompatihla 
with  government;  and  it  is  wdmifi^d  thfit  to  f«tablish   this  right! 
aa  a  meHns  of  keeping  the  government  undpr,  would  be  nbsurd 
and  routnidittorj-.     But  the  int-ention  i*  very  different.      If 
Braulkat  act  of  violence  is  comraitted  by  one  or  more  mcrabLTB  <A 
the  as"Bociutioa,  punish  it  na  if  it  had  beun  uommilted  by  any  otfa 
individual.     If  you  pt>rceive  that  you  itre  not  powerful  enough 
punish  it,  it  ia  a  proof  thiit  the  association  has  mttde  a  pi 
it  could  not  have  made  without  a  just  cauae ;  so  that  in  fact  it 
either  not  an  evil,  or  a  neeesBary  evil.     It  ia  taken  for  gnat 
that  you  hare  a  public  force^   un  authority  organized  in  all 
parte;  if,  then,  these  aRsotiations  have  become  atrong  enoo^gh  to^ 
intimidate  you,  in  the  midst  of  all  your  re^tar  means  of  i>oircri 
if  no  associations  have  been  formed  upon  your  side,  jnur^^  wb*; 
have  HD  many  means  at  yoxir  command  to  obtain  a  f^aperioritr  ia . 
that  respect, — -ie  it  not  an  infallible  sign  that  the  calm  and  ctwi' 
Bideratejudgmentof  the  nation  iBa^in&tyou?  Thid  being  ^rafited,  < 
what  rcaaon  can  be  givon  for  keeping  the  government  in  the  same 
state, — for  not   satistjing  the   public  wish?     1  know   of  nunc 
DoubtU'SR,  a  nation,  Bince  it  is  composed  of  rnenj  does  not 
the  privilege  of  infttllibility ;  a  nation  may  be  deceived,  as  wcftj 
M  its  nilciT*,  ae  to  its  tnie  interests;  tiotliing  is  more  certain ;  but 
if  n  gri  at  miijoj-ity  of  the  nation  is  seen  upon  one  side,  nnd  il* 
government  upon  the  other,  may  it  not  be  presumed,  in  the  &rst( 
^inslflucpt  that  the  geneitd  di-eontent  ia  well  founded  !* 

Far  from  boiag  a  cause  of  insurn^otion,  I  look  upon  these 
ifitiuns  as  one  of  the  uitjet  ^JwerftU  means  of  preventing  that  rri 

itcreclionB  are  iWe  coxiToiiexciTia  ot-H;tsiiri&^fifc,S5a^^a'^'AsR.\wg]ih; 


pftnffcr?LEe  OF  thk  i^KHkh  oodb* 


465 


momf^tary  doapair.  THey  are  the  efforts  of  men  wljo  an?  not 
allowed  to  espress  thtir  IbuUtigG,  or  whose  projects  could  not 
succeed  if  they  were  known.  Plots  which  ore  in  opposiHon  to 
the  general  ftcntinK^nt  of  the  people  can  only  supceed  by  eyrpiise 
and  by  violence,  Thoso  who  plan  thom  cannot  hope  for  siicceee, 
except  by  forcible  means.  Bot  those  who  bi'licve  thnt  the  people 
are  on  th^ir  side,  those  who  flatter  thtmtitlves  that  the  genL'tal 
opinion  will  securfi  their  triumph,  why  should  tboy  nae  violence  ? 
Why  expose  themselves  to  manifest  danger  without  advantage? 
I  am  persuaded  that  men  who  had  a  perfect  liberty  of  aasociatton, 
and  who  could  exercise  it  under  protection  of  the  laws,  would 
never  have  recourse  to  insurrection,  except  in  those  rare  and 
unfortunate  ea-sce  in  which  rebellion  has  hecorac  necessary ;  and 
whether  oBaociationa  he  permitted  or  forbidden,  open  and  general 

fibellions  never  will  take  place  until  they  are  necessary. 
The  asBociationa  which  were  openly  entered  into  in  Ireland  in 
780  did  not  produce  any  evil,  and  even  served  to  maintain  tran- 
quillity and  security,  though  that  country,  seareo  semi -civilized, 
■was  distracted  by  all  the  posaihle  causes  of  a  civil  war. 

I  even  believe  that  associationa  might  be  permitted,  and  might 
become  one  of  the  pidncipal  means  of  government,  in  the  most 
absolute  monarchies.  This  kind  of  states  are  more  troubled  than 
others byrisixigs  and  revolts.  Everything  is  done  by  sudden  move- 
ments. Asao^^iationa  Would  prevent  these  disorders.  If  the  sub- 
jects of  the  Roman  Empire  had  been  in  the  habit  of  comhiniog 
together,  the  empire  and  the  lives  of  the  emperors  would  not  have 
"been  eouatontly  put  up  at  auction  by  the  Fnetorian  Guards. 

Tor  the  restj  I  know  very  well  that  slaves  cannot  be  allowed  to 
asaeULble.  Too  much  injustice  ha»  been  done  them  not  to  liavo 
ererything  to  fear  fi»m  their  ignorance  or  their  resentment.  It  is 
not  in  the  American  ifilands,  it  is  not  in  Mexico,  that  tlie  people 
can  be  armed  and  allowed  to  form  associations ;  but  there  are 
states  in  Emx)pe  in  which  this  &trong  and  generous  policy  might 
be  safely  adopted. 

I  admit  that  there  is  a  degree  of  ignorance  which  renders  asso- 
ciations dangerous.  This  proves  that  ignorance  m  a  gt^eul  «^\\.-,  \\. 
[oes  not  prove  that  aaecGi^iJons  are  not  &  great  go^    "^e^iVt^t  'Oob 
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mcofiuro  itself  may  operate  as  an  antidote  agaiio&t  itsown  bedeffccta 
In  proportion  ns  an  asdooiation  cxt^ndB,  tliu  fumidation  on  which  it 
restd  b  cxaminod,  tiiu  public  b  enlightL-ned,  and  the  governmcsl 
may  avail  itself  of  oil  these  me^na  to  spread  the  knowledge  of  Ikcti 
and  to  dissipate  errors.  Libortj  and  mstmction  go  haod  in  hand!; 
liberty  facilitates  tke  progress  of  knowledge,  and  knowledge 
restruinB  the  eiEraTiigancies  of  liberty, 

I  do  not  we  why  the  ostablisliment  of  this  right  need  give  db* 
quiet  to  governments.  There  is  no  govemtaent  which  do€«  ofll 
fbar  the  people ;  which  does  not  think  it  nece^aiy  to  ooojsuli  ' 
will}  and  to  accommodate  itself  to  their  opinions ;  and  it  ^^  ^. 
oeom  that  the  most  deq)otic  are  the  most  timid.  Wliat  G^tan  i* 
to  tranqtiU,  *o  secure  in  the  exercise  of  his  power,  a&  4  British 
king  ?  The  janissm-ios  and  the  populace  inspire  the  same  fear  in 
the  ^rag^lio  that  tbo  Seniglio  inspires  among  ihe  janissanee  ud 
the  populnoe.  At  London,  tho  voioo  of  the  people  makcfl  itnlf 
bo  heard  by  kwful  aseemhlages;  at  Cons  tun  tinople,  it  bnfsti 
forth  in  outra^*  At  London,  the  people  pxpre^  their  feeling 
in  pc'titions ;  and  at  Constantinople  by  setting  the  city  on  fii^ 

IVland^  liorhiips,  m^y  be  brought  forward  as  an  objection — « 
country  in  whioh  BssociationB  ^ei'm  to  have  produoed  ao  naoij 
vril^.     But  tliat  is  a  mist^e.     The  Polish  aasociatious 
from  aaareby,  they  did  not  produce  it,    Bvsidee,  in  speakiag  i 
this  means  as  a  refttraint  upon  goTanimenz,  there  is  sappoaed 
be  a  goYemment  cstablifih^l ;  it  ia  ofiered  sa  a  remedj, 
KH  independent  means. 

It  may  eren  be  added,  that  in  states  where  this  tight  exirts, 
cinumatanots  may  occur  in  which  it  wiU  be  wtSX, — not  to 
suspend  it  entirely, — but  to  n^ulate  its  excsvue.  There  is  m> 
need  of  an  abxdute  and  inflexible  rale.  We  ha.ro  eesB  the 
Britt&h  Parliament,  during  the  late  war  with  Ttmmam^  iiiitiiw 
thfi  light  of  asaambliagi  and  Ibrbtd  maetiagslbra  poHticnl  fll^aoc 
ualoea  that  otjeet  weiv  publidy  annoaBoed*  lad  vnkas  tlw  wtni 
ing  "wro  held  under  the  authority  of  a  iiiafiiitila  who  head 
power  to  diawltv  it ;  and  t^cae  rrntnKiops  irere  imprmiH  at  the 
^ty  tin*  that  ^  dticaaa  ««»  callod  opoB  to  fam  nolilaiy 
corps  i(»r  thedBieM)fe«C^^MK.«^^€^S.e^^te 
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inounced  the  most  noble  confidence  la  the  general  spirit  of  the 
nation. 

Though  these  reBtraiutB  haye  ceoacd,  everything  remains  in 
le  same  condition ;  and  it  might  be  Buppoa«d  that  tile  restric- 
tive law  Btill  existed.  The  reason  is^  that  a  people  huto  of  Its 
ights  enjoys  them  with  moderation  and  tranquillity.  If  they 
ever  abuaod,  it  is  hf^caiise  they  are  thought  to  be  in  danger, 
le  precipitation  of  the  people  is  the  effect  of  their  fear. 
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CHAPTEE  XXIL 

Meawi  i>f  Dimininhing  ihr  Dad  Effect  of  Offense*.  Gentrtil 
Itmuli  tmd  Omclttfieii. 
iTE  general  result  of  the  principles  laid  down  in  this  trcatisa 
upon  the  subject  of  penal  legishition,  offers  a  happy  perspet'tive, 
and  wcU-founded  hopes  of  diminishing  offences  and  of  diminish' 
ing  puniahmentB.  At  first,  this  subject  presents  to  the  mind 
only  Hombre  ideas,  images  of  suffering  and  of  terror.  But 
while  occupied  with  this  class  of  evils,  painful  feelings  soon  give 
place  to  agreeable  and  consoling  sentiments,  when  it  is  dieco- 
Tered  that  the  human  heart  is  not  corrupted  by  any  inherent 

d  incurable  per\-ersity;  that  the  multiplicity  of  offences  la 
principally  owing  to  errors  of  legislation  easy  to  be  reformed ; 
and  that  evea  the  evil  that  results  from  them  is  susceptible  of 
being  repaired  in  various  ways. 

This  is  the  great  problem  of  penal  legislHtion^ — let,  To  re- 
duce all  the  gyil  of  offences,  as  far  as  possibh^  to  that  kind 
which  can  be  cured  by  a  pecuniary  compensation,  2nd,  To 
throw  the  expense  of  this  cure  upon  the  authors  of  the  evil,  or, 

their  default,  \Jl\>ou  the  public.     What  can  be  done  in  this 

spect  is  much  more  than  is  generally  iniagiued. 

The  word  cure  is  employed  in  ordtr  to  present  the  party 
injured,  whether  it  be  an  individual  or  the  community,  under 
the  character  of  a  pntient  Buflfering  from  a  disordtT.  The  com- 
parison is  just,  and  it  points  out  the  procedure  best  adai^tfid  ta 

e  end  la  view,  without  the  intermixture  o^  •^o\|(\iBi  '^^jasLSsviS,^ 
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and  of  antipathies,  which  ideas  of  crime  are  but   too  apt  to 

awaken,  even  in  le^slators  themwlves. 

There   aro  throe  principal   sources  of  crime^ — incontiiieDOei 
hatred,  and  rapacity. 

The  offences  lirhieh  spring  £rom  inroniinenct  arc  hardlj  of  t] 
nature  to  be  cured  by  a  pecuniary  compcneation.  This  remedy ' 
may  apply  to  certain  eases  of  seduction,  and  even  of  ctmjagal 
irifidr-lity ;  but  it  does  not  cure  that  port  of  the  evil  which 
coDFiata  in  dishonour  and  Lhe  disturbiince  of  fiimily  peace. 

The  evil  effe<ita  of  other  otfeuces  are  more  surely  arrested  in 
proportion  us  the  offences  themselvefl  arc  more  clearly  proved  ;^J 
but  it  is  to  be  observed  as  a  remarkable  and  important  ain|:u-<^| 
latity,  that  offences  of  incontineace  only  betomo  hurtful  in  pro- 
portion as  they  become  known,  A  good  eiti^tjo  ghuuld  look  upoQ 
it  as  his  duty  to  muke  known  an  act  of  fraud ;  but  be  ought  to 
bo  very  much  on  hii  guard  how  ho  publishes  to  the  world  the 
WCTPt-  faults  of  love.  To  couceal  a  fraud  ia  to  become  a  party  to 
it;  tu  betray  to  the  public  an  unknown  weakness  is  to  do  on  cvi 
without  compciisation  ;  a  wound  is  inflicted  upon  the  sensibility 
of  thoflt:  who  are  exposed  to  shame,  hut  the  thing  done  is  not 
repaired,  I  count  amon^  the  estiiblishmentii  which  do  honour  to 
*he  huniattity  of  the  present  age^  those  secret  asylums  far  accouche- 
inent»  tho^  fousidling  hospitals  wliich  have  so  often  prevented  the 
fatal  effects  of  despair,  by  co^'cring  with  the  ehade  of  mystery  the 
foTiaequences  of  a  momentary  error.  The  rigour  which  dcclorea 
agftinat  this  indulgence  is  fomided  upon  the  ascetic  principle. 

The  offences  whit-h  spring  from  hatred  are  otlen  of  such  a  kint 
that  a  pt^euniary  compensation  can  hardly  be  applied  to  ihei 
Compensation,  indeed,  if  in  the  cuae  of  such  offences  it  eon  ti 
place  at  all,  is  seldom  complete;  it  cannot  undo  what  i*  dom? t" 
it  coDtnot  restore  a  lor*t  limb  ;  it  cannot  gire  back  a  Bon  to  hU 
father,  a  father  to  his  family ;  but  it  may  act  upon  tlie  condi- 
tion of  the  parly  injundj  it  may  fumi&h  him  a  portion  of 
good  in  eonsiderntioa  of  a  portion  of  evil;  and,  in  regulating 
the  account  of  his  prosperity,  it  puts  on  item  on  thu  farounihU' 
side  to  balance  an  Item  on  the  other. 
,    With  respect  U>  V,\w;ae  fi^vxis^&^y  '\\.  \*  sau  'e5«aM\di  *^(»fix«;«tian 
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that  they  diminish  from  day  to  day,  by  the  progress  of  civiliza- 
tion. It  ie  an  admirahle  thing  to  observp,  in  the  greater  part  of 
European  statee,  how  few  Crimea  are  produced  by  the  irascible 
passions,  so  natural  to  man,  and  so  violent  in.  the  infancy  of 
society.  What  &n  object  of  emulation  for  those  tardy  govern- 
ments which  have  not  yet  reached  thii  degree  of  police,  and 
among  whom  the  sword  of  justice  hae  not  yet  becu  uble  to  btmish 
the  BtUettoes  of  revenge  ! 

Opacify  is  an  inexhaustible  source  of  offences.  This  is  the 
enemy,  always  active,  always  ready  to  seize  every  advantage, 
against  which  a  continual  war  tnnst  be  carried  on;  and  this  war 
demands  a  peculiar  kind  of  tactics,  the  principles  of  which  have 
not  been  well  understood. 

Be  indulgent  to  this  passion  so  long  as  it  confines  itself  to  the 
msG  of  peaceable  means;  but  bo  careful  to  deprive  it  of  all  ita 
unlawful  gains.  Grow  aevere  towards  it  in  proportion  as  i 
breaks  out  in  overt  acts,  and  has  recourse  to  menace  and  to 
violence.  But  still  reserve  mean*  for  further  severity  in  case  it 
is  guilty  of  such  atrocitica  as  araon  and  murder.  It  is  in  the  skilful 
gradation  of  these  preventive  moans  that  the  penal  art  consists. 

Do  not  forget  that  all  peaal  poHce  is  but  a  choice  of  evila. 
Let  the  wise  administrator  of  punifihmenta  always  keep  the 
balance  in  hia  hand,  and  in  his  zcoL  to  prevent  trilling  evils  let 
him  avoid  tiie  imprudence  of  himself  producing  great  ones. 
Death  is  almost  always  a  remedy  which  is  unneceseary  or  incf- 
ficociuns.  It  is  not  necessaiy  us  to  those  whom  on  inferior  punish- 
ment might  deter  from  crime}  or  whom  imprisonment  might 
restrain ;  it  has  no  eMcacy  as  to  those  who  throw  themselves,  so 
to  speak,  in  its  way  as  a  refuge  against  despair.  The  policy  of  a 
legislator  who  punishes  eveiy  olfence  with  death,  is  like  the 
pusillanimous  terror  of  a  child  who  crushes  the  insect  he  does 
not  dare  to  look  at.  But  if  the  circumstances  of  society^  if  the 
&et|ueQcy  of  a  great  offence  demand  this  terrible  means^  be 
careful,  without  aggravating  the  tormcntis  of  death,  to  give  it  on 
aspect  mc^re  dreadful  than  nature  gives  it;  surround  it  with 
mournful  accessories^  with  embkma  of  crime,  and  the  tro^o. 
pomp  of  cert'moijy. 
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But  be  slow  to  Wlie^e  in  this  necessity  for  death.     By  div 

ndng  it  aa  a  punishment  you  will  prevent  it  aa  a  crime;  for 
when  men  are  placed  between  two  offences  it  is  desirable  to  gire 
them  a  sensible  int^refit  not  to  tsommit  the  Rreater.  It  is  desir- 
Mg  to  convert  the  aE^BasBXQ  into  a  thief;  and  to  give  }iha  a  reaHm 
for  preferring  a  reparable  to  on  iirt^parable  offence. 

That  which  can  be  repaired  is  comparatively  tnfliiig,  Everr- 
thing  that  can  be  made  up  for  by  a  pecuniary  indenuiiCy,  may 
soon  become  aa  if  it  had  never  been ;  for  if  the  injured  individtia] 
always  receives  an  equivalent  compensationj  the  alarm  caused  by 
the  offence  ceosea  altogether,  or  is  reduced  to  ita  lowest  term. 

It  is  an  object  highly  desirable  that  the  fund  of  compensation 
due  for  offences  should  be  ftioflssed  from  amonfT  the  delinquents 
themselves,  either  by  being  levied  upon  their  property,  or  ob- 
tained from  the  profits  of  thoir  compulsory  labour.  If  this  were 
BO,  security  would  he  the  inwpamble  companion  of  innocence ; 
and  grief  and  an^'uish  would  fall  esclusiv^'ly  to  the  lut  ^►f  the 
disturbers  of  socihI  order,  Su<:h  is  the  point  of  perfection  to 
which  we  ought  to  aspire,  though  we  can  only  expect  to  rearb  it 
slowly  and  by  continuous  efforts.  It  is  enough  for  me  to  have 
pointed  out  the  end.  The  hftppincss  of  attaining  it  will  be  ^e 
reward  of  persevering  and  enlightened  governments. 

This  means  failing,  it  is  necessary  to  provide  c-ompensation 
either  from  the  public  treasury,  or  by  means  of  pricaia  nuura»c&9. 

The  imperfcctiouB  nf  our  laws,  in  this  behalf,  are  very  flagrant. 
If  fin  nffence  is  committed,  those  who  have  suffered  Irom  it,  either 
in  tlieir  persons  or  their  fortune,  arc  abandoned  to  their  fate. 
But  society,  which  they  have  contributed  to  uphold,  and  which 
has  undertaken  to  protect  them,  owes  them  an  indemnity. 

When  an  iudividual,  even  in  his  own  ease,  proi^eeutes  a  criminal 
ttt  Ms  own  expense,  he  ia  not  less  the  defender  of  the  state  than 
he  who  fights  ita  foreign  enemies :   the  losses  which  be  sustains 

I  in  defending  the  public  ought  to  be  made  up  for  at  the  public 
expense^ 
But  when  an  innocent  ]jerson  has  eiiffered  hy  mistake  of  the 
>ai'ts,  when  he  has  been  arreflted,  detained,  subjected  to  sua- 
ODf  condemned  to  all  VW  Toiacrj  <A  ^  *ve^  wA  *.^ssa^  tssc&aass- 
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raent,  it  is  not  only  for  liia  sake,  hut  for  her  own,  that  Jnstice 
should  ]^at  him  compunsation.  EtttubLight^d  to  repair  injuries^ 
dopB  she  do&ire  an  estluaive  privil£>ge  to  injure? 

GoTGmments  hax<i  made  no  pToviBian  for  any  of  thcBe  indein-> 
nitiea.  In  England,  some  voluntary  aaeociations  have  hcen 
formed  to  supply  this  deficiency.  If  the  institution  of  insurance 
IB  good  in  one  caai?t,  it  is  good  in  all,  with  the  precautions  hemj^^s- 
sary  to  prevent  negligence  and  fraud.* 

Tlie  inconveniencB  of  fxpoBurc  to  fraud  ia  common  to  all  funds, 
public  fljid  private.  It  may  diminish  the  advantage  of  insuranceB 
without  destroying  it.  Fruit-trees  are  still  cultivated,  though 
thoy  aro  liable  to  perish  by  a  thousand  accidents.  MonU-de- 
fUU]  have  succeeded  in  many  countries.  An.  establishment  of 
this  kind,  SGt  up  in  London  in  the  middle  of  the  last  century, 
failed  at  the  beginning,  through  the  dishonesty  of  the  directors, 
and  this  theft  left  a  prejudice  which  has  prevented  any  aubse- 
quent  attempt  of  the  sort.  According  to  the  aamo  logic,  it  mi^ht 
he  concluded  that  vessels  are  bad  instruments  of  war,  be4.-ause 
the  Jiopal  Oe&rge,  whose  ports  had  been  left  open,  sunk  at  her 
mooring. 

Insurances  against  offences  may  have  two  objects : — 1st,  To 
create  a  fund  to  indemnify  the  parties  injured,  in  case  the  delin- 
quent is  unknown   or  insolvent;  2ud,  To  defray,  in  the  Erat 

*  InBurance  is  ^od,  because  the  inaureirliUA  voltuitAQrcdi  to  sustain  the 
loafl^  cocaidfirin^  ths  pr«tQmta  he  rHdrei  as  «tDiraletit  to  the  danger 
he  nms.  But  tbia  ratiiKly  u  imperfeot  in  itself,  beoaose  the  premium, 
which  ifl  a  certain  loaa^  roost  alwajrn  be  paid,  Co  gu&rantee  one'a  self 
SLgBlnst  B  loaa  wbkh  ia  uncertain.  1q  this  point  of  view,  it  ia  deair&blo 
thiit  all  unforeMcn  loesea,  which  mAy  fall  upon  indiTidnalB  wjthaat  their 
faiiltj  were  made  op  at  the  pab]ie  expoaae-  The  more  uumerouB  the  con- 
iributore,  the  leas  senBibly  do  any  of  tham  fc«l  the  oontribution.  It 
id  tQ  bo  observed,  on  tha  qthor  boad^  that  a  public  fund  U  more  etposod 
to  fraud,  bo  pecxdatiant  and  to  loaa,  than  a  private  fund.  LcwseB  which 
fkll  directly  upon  iiidividiutlA  give  all  poaaible  force  to  motiTea  of  vigi< 
lance  and  economj'. 

t  Thifl  WAS  the  name  ^ven  to  a  kind  of  bunks  eetablUhi^d  in  different 
parts  of  Europe,  for  the  pnrpoBO  of  leudlog  money  to  the  pour  up<ju 
pledges,  without  interost. — TnuialaiOT, 
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bwtjmce,  the  expense  of  judirul  proaeestianB  in  frToar  of  Ab 
poor.     Tku  paymrat  mi^ht  be  exlnuled  to  caaet  pareij-  ciriL 

But  the  method  of  these  iiwleBpnitif  wold  be  Ihra^  to  Uw 
mhjtct  of  this  treatite  its  prindplni  bare  hetm  txjkmtd  <te- 
where,  asd  I  most  here  confine  tnrsel/  to  the  mmiymmogBt  «f 
the  general  result  of  thU  work*  It  is  thu :  I%a{  hf  fMd  kmt 
ahmoH  all  ofiiKfn  may  h«  reduced  U  aett  ttkick  earn  ft«  rfpmir^  hf 
a  ti'mpl^  pjtcuntarjf  rom^eruaffVn,  and  tkiu  tKt  thl  o/^t/bmim  wuf 
he  aimott  whoUy  done  atcay. 

At  fint,  this  re  ult,  Btmplj  onnotmced,  does  not  stzike  the  n»- 
ginstioti ;  it  must  be  meditated  upon  before  its  importuioe  can  be 
pereeiTed,  and  its  weight  be  ieh.  It  is  not  the  brilliant  woaetf 
of  fashion  that  can  be  ictcr^sted  bj  a  fofmuhi  sbnost  arithmebo 
in  expreasioo.  It  is  offered,  statesmen,  to  yon  !  It  i»  jwirt  to 
judge  it ! 

The  Acieoce  of  which  the  bams  has  been  InTestigated  in  tliii 
work  can  be  pleasing  onlj  to  elevated  sonU  who  are  wvsied 
with  a  passion  for  the  public  good.  It  has  no  couaec^om  with 
that  trickish  and  subversive  kind  of  politics  which  prides  iCself 
upon  clandestine  projects;,  which  acquire  a  glctiy  cumposed 
wholly  of  human  misery,  which  sees  the  prosperity  of  one  natioa 
in  the  abasement  of  another,  and  which  mistakes  conruI^ionB  of 
government  for  conceptions  of  genius.  We  are  here  employed 
upon  the  greatest  ibtereatft  of  humanity;  the  art  of  forming  the 
tnimiiers  and  the  character  of  uBtioDs  ;  of  nudng  to  its  highest 
point  the  seouritr  of  individuahi ;  and  of  deriving  results  equally 
benelSoial  from  diiferent  forms  of  government.  Such  is  the  object 
of  this  science' ;  frank  and  generous ;  asking  only  for  light ;  wish- 
ing nothing  exclusive ;  and  finding  no  means  so  sure  to  perpetuate 
the  benefits  it  confers  as  to  share  them  with  thu  whole  fiuoily  of 
DAtioiu. 
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